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THE  HISTOKY  OF 
THE  ROMAN-DUTCH  LAW. 


INTRODUCTION. 

As   far  AH    I    am   aware   there   is   no  work   ou    the  history  of 

the    Kouian-Lhitch    law  which  deals  with  the  whole  subject  in 

*   coiupAct  form.     There  certainly  is  none  in  the  English  lan- 

^?^*A^t?.    There   are  unite  a  number  of  Dutch  works  w*hich  set 

<^t    the  history  of   Dutch   institutions  or  which  devote  them- 

^ivt^  to  the  history  of  the  laws   and   customs   of   particular 

^wtiK      The    nearest  approach  to   a   history   of   the    Roman- 

1-Hitch  law  are  the  contributions  to  the  historj'  of  law  in  the 

^«"ther|ands  (Bijdrngeu  M  (U  NeiUrlamWhe  Reclit^fHcliietU'- 

****>  of  Professor  Fockema  Andreae.      This  work  treats  of  the 

^*i'y  law.  the  constitution  of  the  courts  and  the  condition  of 

penwjtiH.      Owing    to   the    fact  that    the    history  of   the   above 

''^^i^icts  in  traced  in  detail  with    reference   to   every  province 

^'^    many  towns  the  work  is  very  diffuse.      Besides  the  Bij- 

'*^^ifrn  of  Fockema  Andreae  there  are  several  monographs  on 

^"♦*    laws  uf   different    towns,  such  as  Htt  Rfcht^fntek  ctm  den 

"^^^l,  by  Fruin  and  Pols:  Hechtshrumien  der  Stud  Zu^ifhen,  by 

Hutdijk ;  Im  FrU'ffche  Skulreclitf'n  en  StiuVnttk  ran  Grvainijvn, 

^y  Mtinjj.  Lh  Siih^ennpUijel  in  Xfilerlnnd.  by  Van  Jutphaas. 
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am]  several  otherM.  These  works  are  extremely  useful  to  the 
student  of  Dutch  history,  but  they  are  too  antiquarian  and 
too  bulky  to  interest  the  South  African  student  of  the  RomAn- 
Dutch  law. 

Tlie  general  history  of  the  Roman-Dutch  law  can  only  be 
«;atliered  from  a  numl>er  of  writers,  each  of  whom  contributes 
his  share  upon  some  particular  subject.      The  influence  of  the 
Roman    law    upon    the   development   of   Dutch    law    was   verj' 
I'ully  set  out  by   Van   der   Spiecjel    in    his   little  book  on   the 
(hfi'Mffrottff    tier   Xtfih^rhtntlsrltf    W'rhfen,   and    by    the    Bel^an 
writer    Raepsaet    in     his    Analifn*'    Historiqtie   f*f    Critique   dr 
Vornjine  e,t  dnn  jtrngre^  dfM  Droifn  den  Bdfjeji  nt  GatdoM,  fomi- 
in<^  tlie   third,  fourth   and    fifth   volumes  of  hia  (Eiirres  Covi- 
jdetes.     There  are  a  few  other  works  of  tlie  eighteenth  century, 
such  as  Arntzenius'   Df  Coniliiinut*  Hotninnin,  which  concern 
theiiKH4'lves  with  sj)ecial  branches  of  law.  and  fi*om  which  a  ffreat 
ileal  of   historical  information  can  l)e  gathered.     Besides  thene 
less  known  works  there  are  of  coui-se  the  text-books  of  Grotian 
and    Van   Leeuwen.   the    ('nmiHentary  of   Vfx*t,  GroenewegenV 
Ih'  LegUnt^  AhrtMjatiM  and  other  well-known   authorities. 

Fi-om  all  these  I  have  endeavoureil  to  gather  sufficient 
material  to  givr  a  skftoh  of  tin*  gradual  <levelopment  of  the 
Koiimn-Dutch  law  in  the  Netherlands  and  in  South  Africa. 
Nm  ambitious  attempt  lias  l)een  mado  to  write  a  complete  hi»- 
iniy.  jMrtly  Ix-cause  here  at  Pretoria,  where  this  work  was 
written,  the  material  at  my  disixisal  has  Iven  very  scanty. 
and  |>artly  l)ecauM'  I  have  trie<l  to  k«-ep  the  lx>ok  within  a 
iiexierate  compass  so  a^  to  «'ndeavr>ur  to  stimulat**  an  inteivst 
in  tli»'  subject  ratli»r  than  tu  terrify  stmlents  with  its  bulk. 
I   hrtVf  f-ndt^avouriMl  to  follow  a^   much   as    jxissible    the    main 
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i«tre*in  of  the  legal  development  of  our  law,  and  to  disrc- 
i;ard  the  variouH  tributarieH,  each  of  which,  if  traced  to  its 
^jarcen,  would  in  it^^elf  yield  a  Hniall  volume. 

The  history  of  the  Roman-Dutch  law  has  been  sadly  ne- 
i^lecteil  in  South  Africa,  ho  that  the  ideas  which  prevail  in  the 
profession  as  to  the  ori^n  and  development  of  the  Roman- 
I  hitch  law  are  extremely  crude.  Ancient  law  books  are 
often  quote^l  in  the  courts  with  little  or  no  conception  of 
who  the  authors  were  or  what  place  they  occupy  in  the  de- 
velopment of  the  law.  Practition(*rs  know  that  Xeostadius 
preceded  Voet  if  pei*chance  they  have  noticed  that  he  is 
«|Uoteil  by  the  latter.  Bynkei-shoek  is  often  a  mystery,  and 
the  old  Dutch  Consultations  are  regarded  with  respect  more 
on  account  of  their  black-letter  print  than  on  account  of  any 
knowleilge  of  their  authors.  It  is  surely  high  time  that  the 
legal  profession  as  a  l>jdy  should  Nxiome  ac({uainted  with  the 
^holt?  e»>urst?  of  the  history  of  the  system  <jf  law  they  are 
ddled  upiiu  to  pnvctise.  Something  of  the  fountain-head 
^lylents  know,  for  a  meagre  ac<|uaiutauce  with  the  history  of 
the  Roman  law  is  picked  up  from  the  text-books  for  the 
legal  examinations:  and  the  mouth  of  the  stream  they  are 
familiar  with,  Ijecause  ihey  must  read  the  recent  decisions  of 
tb#*  c^iurts  ami  the  Acts  of  the  legislature,  but  the  coui*se  of 
the  vant  stream  from  its  fountain-head  to  its  mouth  is  a 
fliUH^ii  ittaMpiitnm.  If  a  person's  knowle^lge  c)f  buttei-flies 
\%#Te  routined  to  the  i^gg  and  th»'  full -grown  nwigiK  no  tuie 
H'»uld  dream  «»l*  eallinij  him  a  nainrali^t  :  ytt  innnlH*r>  of  men 
•.♦'ach  and  practis*-  thf  Koman-l  >uteli  law  who  only  know 
tht-  *')i^  and  the  Mii//«/o.  but  to  wlioin  ihf  larva  and  the  pupa 
u\^  ^ith»'r  wh«)]Iy  unknown  <»r  wrapt   in  a  profounti   mist. 
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I  must  warn  the  reader  that  he  will  find  little  if  anything 
ill  this  work  to  enable  him  to  pas8  any  of  our  university 
examinationn.  We  in  South  Africa  do  not  require  law  to  be 
studied  as  a  science.  The  University  of  the  Cape  of  Good 
Hope  grants  a  degree  in  law  without  requiring  a  knowledge 
of  the  history  of  the  Roman  law,  much  less  of  the  Roman- 
Dutch  law.  Instead  of  making  its  requirements  such  that 
the  student  is  compelled  to  study  law  as  a  science,  and  not  as 
a  mere  tool,  it  is  quite  satisfied  if  he  can  digest  enough  law 
to  be  able  to  plead  some  elementaiy  cause. 

This  used  to  be  thought  enough  to  enable  a  student  to  be 
called  to  the  English  Bar.  but  it  is  no  longer  i*egarded  as 
sufficient  in  the  univei-sities  of  England  or  of  the  Continent. 
No  doubt  when  the  scales  have  fallen  from  our  eyes  we  shall 
require  law  to  be  studied  as  a  science,  and  then  a  knowledge 
of  the  history  of  Roinan  law,  before  and  aft^r  the  days  of 
Justinian,  will  l)e  considered  as  necessary  as  the  IvHtitutf^  of 
Justinian  or  the  IvtrtMlivct iim  of  Orotius.  Meanwhile  the 
student  who  is  not  satisfied  with  a  mei-e  empyrical  knowledge 
of  law  will  do  well  to  study  the  historj'  of  the  Roman  law 
as  well  as  the  history  of  our  own  law. 

In  every  law  school  of  Europe  the  history  of  the  particular 
system  which  is  taught  is  at  present  regarded  as  a  natural 
conco!nitant  to  the  study  of  that  system.  The  history  of 
the  Roman  law  has  long  been  a  compulsory  subject  wherever 
law  is  taught  as  a  science,  and  where  mere  empjTicism  is 
discouraged.  In  Germany  Schnklers  Mimual  of  the  HiMory 
of  Of  mum  Iaiw  and  Heaslers  Iv^tUutef*  of  Oerman  Priinitf 
Ixnn  are  well-known  text-books.  In  France  the  history  of  law 
has  made  great  progress,  whilst  in  England  the  work  of  Sir 
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Frederick  Pollock  and  FnjfasHor  Maitland  lias  supplied  a  Iod^- 
felt  need. 

In  South  Africa  it  lias  Ijeen  quite  iiuponsible  for  the  ordinary 
student  to  find  out  much  about  the  history  of  the  Roman-Dutch 
law.     The  only   English   IxKjk  where  a  sketch  of  this  history 
in  to  l)e  found  is  Chief  JuHtiee  Maasdorp's  intnxluction  to  Iuh 
tnouiUtion  of   Urotius,   and,   ;j^ood    as  it  is.  it  had   necessarily 
to  be  very  brief.      It  was  this  absence  of  any   English   work 
which  led  ine  to  contribute  a  few  ailicles  to  the  Soatit  Africa  a 
Law    Juunud,     The   etlitor,  Mr.  W.  H.  S.  Bell,    who   became 
interested    in    the    subjtH!t.    anked   me   to   publish    the   articles 
in  book    form.     It  soon   became  apparent  that   mont   of  them, 
written   ati  the  occasion  clemanded,  had  to   be  entirely   recast 
And  conidderably  ampliHe<l.     I   hope  this  little  book  may  serve 
mn  a   tinger-poHt   to   the   study    of   the  subject  it  pnifesses   to 
deal   with.      In    many   cases    conclusions   ai*e   stated   as   if  no 
ointroveray  exinted  about  them.      Let  me  warn  the  reader  at 
the  outlet  that  there   are    few  statementH  in   this  little  work 
which  have  not  been  the  .subject  of  lon^  and  furious  conti*o- 
vtvuy.      I    have,    however,   thought   it   preferable   to    <ove   the 
oaoclaHionA  of  what  1  thouf^ht  the  better  authorities,  than  to 
trouble  the  unfortunate  student  with  the  views  of  every  writer 
aod  pamphleteer      By  referring  to  the  authorities  cited  he  can 
at  hiH  pleasure  soon  be  plunged  into   the   mass   of  divergent 
views.     If  I  have  succeeded  in  giving  a  bird  s-eye  view  of  the 
development  of  our  law.  and  in  stinmlating  a  di»sii*e  to  know 
more.  I  shall  U*   supremely  sHtistiiHl.     No  critic  can   bi»   better 
aware  of  the  shortcomings   of    this    work    than   I  am    myself. 
If  I  wait  for  publication  until  the  work  satisfies  myself  1  am 
afraid  it  will  be  a  very  long  time  liefore  it  sees  the  light. 
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A  great  deal  of  the  early  history  of  the  Romau-Datch  law 
i.s  hidden  in  deep  darkness.  Our  information  is  extremely 
scanty,  and  conjecture  often  has  to  take  the  place  of  accarmte 
infonnation.  From  records  scattered  over  a  wide  area,  and 
from  customs  which  crop  up  here  and  there,  we  have  to  build 
up  and  reconstruct  the  past  as  best  we  can.  That  our  laws 
have  been  formed  in  the  main  from  German  customs,  modi- 
fied by  the  principles  of  the  Roman  law»  will  admit  of  no 
doubt.  But  when  we  are  asked  to  give  the  exact  value  of  any 
particular  custom  we  must  fail,  because  our  records  are  too 
fragmentary,  and  often  too  indefinite. 

In  the  development  of  law  generally  there  must  necessarily 
be  a  great  deal  of  resemblance  in  various  systems,  if  for  no 
other  reason  than  that  law  is  the  product  of  the  human  brain, 
and  that  a  great  number  of  human  acts  are  common  to  the 
cultured  classes  of  Europe  and  the  savages  of  Central  Africa 
and  Patagonia.  A  custom  therefore  common  to  the  Dutch  of 
Holland  and  the  early  Egyptians  does  not  imply  that  the 
Dutch  borrowed  the  custom  from  an  Egyptian  source.  In 
order,  therefore,  to  trace  the  history  of  laws  we  must  have 
S4>me  acquaintance  with  the  pcJitical  history  of  the  country 
whose  laws  we  are  studying.  If  one  knows  that  Holland 
formed  part  of  the  Frankish  monarchy,  and  that  the  early 
inhabitants  of  Holland  were  Franks,  one  would  expect  to  find 
Frankish  customs  in  Holland,  and  the  fact  that  similar  cus- 
toms existed  in  Lombardy  would  be  a  coincidence  and  no 
more.  If,  however,  the  Lombards  were  known  to  be  of  the 
same  race,  and  to  have  spoken  a  similar  language,  it  would 
be  a  fair  inference  that  these  customs  were  common  to  the 
ancestors   of    the    two   races.      So  in   tracing   the  hiatory  of 
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Datch  cuAtonifl  we  often  have  to  conmder  the  cuRtoniH  of  other 
DAtions  of  the  Haroe  fitock,  Ruch  as  the  Alemanni,  the  Burgun- 
diaoK,  the  Lombards,  and  even  the  Visigoths.  Just  as  it  is  the 
buflinefls  of  the  comparative  philologist  to  build  up  the  ur- 
Mprache  of  the  race,  so  is  it  the  function  of  the  comparative 
jurist  to  ascertain  the  original  laws  and  customs  of  the  race. 
Much  of  his  work  is  conjecture,  but  it  is  based  on  a  process  of 
reasoning  from  the  known  to  the  unknown. 

In  the  following  pages  I  have  had  to  make  use  of  several 
of  such  conjectures,  though  I  have  endeavoured  to  build  upon 
well-ascertained  facts.  In  the  conflict  of  influences  it  is  often 
difficult  to  attribute  to  each  its  due  effect.  Where,  therefore, 
I  speak  of  the  influence  of  the  German  laws,  or  of  the  Roman, 
Canon,  or  English  law,  I  mean  the  preponderating  force  which 
gave  the  law  a  certain  direction.  This  direction  is  usually  the 
resultant  of  many  forces,  but  it  always  lies  nearest  to  the 
direction  of  the  greatest.  If.  for  instance,  we  take  our  Mar- 
riage Ordinances  in  South  Africa  we  see  at  once,  when  we 
eompare  them  with  the  Roman-Dutch  law,  that  the  direction 
ibey  have  taken  is  mainly  due  to  the  law  of  Holland;  but 
there  is  a  considerable  deflection,  and  that  deflection  is  due  to 
the  influence  of  English  law.  So  again,  if  we  look  at  our  law 
of  Contract  we  at  once  conclude  that  the  Roman  law  forms 
the  greatest  factor  in  that  branch  of  law ;  but  we  soon  reoog- 
nise  that  German  castoms  and  English  practice  have  altered 
its  direction  very  materially. 

I  have  fre<juently  had  to  refer  to  the  local  customs  of 
various  towns  in  the  Netherlands.  It  may  be  said,  what  have 
we  to  do  with  the  cu.stoms  of  Aiiisterdam  or  the  keuren  of 
Leyden ;  these  customs  do  not  form  part  of  our  common  law  ^ 
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If  customs  grew  up  (juite  independently,  and  whoUy  nnecm- 
nected  with  the  general  law,  this  would  be  true,  but  such  is  not 
the  case.  The  customs  of  a  town  are  often  but  a  vaiiatioo  of 
what  they  accepted  as  the  customs  of  their  ancestors,  or  when 
we  find  these  customs  appearing  in  many  towns  at  the  name 
time  we  may  legitimately  infer  that  this  was  the  trend  of 
public  opinion  as  to  what  the  law  should  be.  I  have  endea* 
voured  to  be  as  sparing  as  possible  in  my  references  to  local 
customs,  though  they  are  often  interesting  as  pointing;  out 
dangers  which  we  in  our  hurried  and  feverish  factory  of  new 
laws  often  forget. 

In  explaining  a  subject  I  have  often  taken  into  consideration 
the  whole  of  the  Netherlands.  It  may  be  said,  why  diHCUSN 
what  took  place  in  Uroningen  when  our  law  is  derived  from 
Holland  ?  Tlie  answer  is  obvious.  Holland  was  not  cut  off 
from  the  rest  of  the  Netherlands,  but  formed  part  of  it :  and 
in  the  development  of  its  law  the  adjoining  provinces  played 
a  very  important  part.  If  we  want  to  solve  a  particular  le|^ 
problem  we  nmst  go  to  the  law  of  Holland  and  see  how  that 
system  would  solve  it ;  but  if  we  want  to  know  why  and  how 
that  particular  rule  of  law  prevailed  in  Holland  we  must  see 
wliat  the  law  was  which  prevailed  in  the  neighbouring  pro- 
vinces. an<l  so  trace  its  common  origin. 

I  have  c*ontine(l  myself  as  much  as  possible  to  the  law  of 
Hollau'l,  though  it  has  btvn  necessary  in  many  cases  to  go 
outside  the  law  <»f  that  i»artieular  province  in  order  to  under- 
stand how  our  prf.sent  law  has  assumed  it«  present  form.  Tlie 
Koiiian-l hitch  law  w&s  not  cn^ated  at  any  particular  date;  it 
is  ]inkt>d  U)  tlit*  i>aKt,  and  thcrefon^  I  have  endeavoured  to  gi» 
iMi'k  as  far  as  |>os.Hible.  though  it  must  be  confessed  that  when 
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we  j(o  further  back  than  the  fifteenth  century  the  light  in  not 
jdwayn  clear.  There  is,  however,  enough  light  to  trace  the 
oatlines  of  large  and  important  objects.  I  have  been  obliged 
to  touch  briefly  upon  the  political  and  constitutional  history 
of  the  Netherlands  and  upon  the  development  of  some  of  its 
inMitutions,  for  without  a  knowledge  of  the  outlines  of  these 
^ubject^  it  is  impoHsible  to  grasp  the  history  of  the  develop- 
luent  of  the  Roman-Dutch  law. 

Tlie  work  lias  been  divided  into  two  parts.  In  the  first 
part  I  trace  the  general  development  of  the  Dutch  system  of 
law.  In  this  part  I  have  included  a  sketch  of  the  principal 
I  hitch  jurists.  In  the  second  part  I  deal  with  the  develop- 
ment of  special  branches  of  law  in  greater  detail.  For  the 
chapters  whicli  deal  with  the  administration  of  law  in  South 
Africa  I  am  indebted  to  the  Rev.  Mr.  Leibrandt  and  to  Mr. 
C  H.  van  Zijl  for  much  valuable  information.  The  work  is 
merely  an  attempt,  and  I  hope  it  will  be  received  as  such. 


PART  I. 


GENERAL  DEVELOPMENT  OF  THE  DUTCH 
SYSTEM  OF  LAW. 


CHAPTER  I. 

THE  PERIODS  OF  DUTCH  HISTORY. 

Is     coDMidering    the    history   of    the    Roman-Dutch    law    it    is 

(hftolutely  necessary  to  have  some  idea  of  the  history  of  the 

>eople  who  inau^rated  and  developed  that  system.     A  detailed 

fceeount  would  carry  us  Ux)  far  afield,  but  a  general  review  is 

tKlinpensable.      The    Netherlands   have  since  the  Christian  em 

Jeen  Ht  often  overrun  by  various  nations  that,  without  analysing 

he  influence  of  each  invasion,  we  may  form  an  incorrect  idea  of 

*e    etfect  of  these  invasions  upon  the  later  laws,  customs  and 

institutions.     Antiquarian  research  has  shown  us  that   most  of 

^^     European    nations  have  clung  tenaciously  to  their  ancient 

^^^'^tcjui.**,  and  that  modem  laws  and  modern  customs  have  their 

»^KJi«  fixetl  in  a  distant  past.     The  nations  and  tribes  which  have 

TOtii  time  to  time  occupied  the  territory  now  known  as  Holland 

•"^  Belgium   have  formed  no  exception  to  this    rule.     Before 

l*^«eeding  to  deal  with  the  laws,  customs  and  institutions  of  the 

Netherlands  I  shall  first  sketch  out  the  periods  into  which   I 

prt>poKe  to  group  my  survey.     These  periods  may  be  regarded  as 

Imdmarks  in  the  history  of  the  Netherlands  to  which  reference 

vill  have  to  be  frei{uently  made. 

The  historj'  of  the  Netherlands  can   be   conveniently  con- 
sidered uwler  the  following  periods  : — 

{\)  The   Early   (ierman  pt^riod.     This   peri<xl  refers  t4»  tht^ 

tim«»    prior    to    the    Roman    conquest    of    the    Ijow 
13 
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Countries,  when  the  German  tribes  in  their  west- 
ward march  occupied  the  country  along  the  banks 
of  the  Rhine,  Maas  and  Schelde. 

(2)  The  Roman  period.  This  includes  the  four  centuries 
during  which  the  Netherlands  formed  part  of  the 
Roman  Empire. 

(8)  The  Early  Prankish  invasion.  When  the  troubles  in 
(•astern  Europe  compelled  the  Roman  emperors  to 
withdraw  their  legions  from  Gaul,  the  Salic  Franks 
attacked  the  weakened  Roman  forc&s  and  eventually 
succeede<l  in  driving  them  out  of  the  country  now 
known  as  Holland  and  Belgium. 

(4)  The  Saxon  invasion.  The  Saxons  during  the  fifth 
century  spread  along  the  coast  of  the  North  Sea  and 
gradually  drove  the  Franks  out  of  Holland  and 
Zeeland.  These  provinces  they  occupied  for  fiome 
time  until  they  in  their  turn  were  driven  out  by 
the  Frisians.  This  invasion  of  tlie  Frisians  will  con- 
stitute our  fifth  period. 

<5)  Invasion  of  the  Frisians. 

<f»)  The  Prankish  monarchy.  The  Salic  and  Ripuarian 
Pranks  joineil  their  ft)rces  and.  fighting  under  one 
king.  (K'cupitnl  northern  Craul,  and  then  turning  back 
to  H')|liui«l  drove  the  Frisians  out  of  that  pmvince. 

<7)  T\ui  wrak^ning  and  gradual  <lisruption  of  the  Caro- 
lingian  mnujirchy  gavf  rise  to  the  rule  of  the  here- 
•  litary  c*»nnt^.  Tliis  peri<Hl.  which  may  be  called  the 
ruk-  «.f  th.'  House  of  HoIUikI.  lastetl  fi*om  922-1299. 

/Ni  This  aii*l  lUi"  following  pi*ricxls  are  determined  by  the 
vari'iUH  hou»*es   I  hat  hold  sway  in    the    Netherlandn. 
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The  House  of  Holland  was  followed  by  the  House  of 

Henegouwen  (HamauIt)(I299-i:)45V 
(9)  The  House  of  Bavaria  (1345-1425). 
(10)  The  House  of  Burgundy  (1428-1482). 
<11)  The  House  of  Austria  (1482-1572). 

(12)  Tlie  Dutch  Republic  (1572-1795) 

(13)  Holland  under  Napoleon  (1795-1814). 

The  later  history  of   Holland  does  not  concern  us  in  this 
tuMtory  of  the  Ronian-Dutch  law. 


CHAPTER  II. 

EARLY  GKRMAN  PERIOD 

Thk    Netherlanils    was    inhabited    at    the    l)et^nnint/    of    thm 
Christian   era  hy  various  trilies  of  Germanic  ori;^in.      At  th^ 
peri(Kl  the  Oernian  people  were    wandering   over   ciMiti-al  ai^ 
western    EnroiX'.     This  wandering  (rnlkprirai)(leravij)  went  (^ 
for  several  centuries,  so  that  it  is  difficult  to  say  with  certaint:.  ^ 
what    particular   lands   in    western    and    central    Europe   th< 
nati(»ns   r»ccupiefl.      At    the   time   of   Caesiir   the    Fnsianft 
Caninefates   hel<l   the  coast-line   from   the    Elbe  to  the   Rhi 
IVtwi'en    the    Rhine    and    the   Schelde   dwelt   the    Batavian^ 
South  of   them    were  the  Menapii  and  the  Toxandrii.     Roui 
tin-   Zuyder   Zee    {htrns   Flcro)   lived    tlie   Catti   (probably 
l-'rankisli    tribe),   and    the   Chamavi. 

I^it«  r  on.  as  thi-  we.stwar<l   movement  of  the  Cernians  con   - — 
tinutd.    we    find   certain   wt»lI-known    branches   of   that    pe<»plfc-'^ 
iKTUpyiii;:  fairly  w«-li-d»*fin*Ml  tracts  of  country.     Thus  afti*r  tht^^ 
Vnlk^rtrtitiih  rmiij  in  ilw  f<»urth  century  the  Frisians  occupie^X 
the  e<»asi-linf  from  th<*  Ems  to  the  Rhine.     West  of  them  wen-* 
thr  S;ix<»n**    stretchin;:   to   thi*    EUx*.      On    the    right    bank  of 
the  Khiiu-  were  the   Ripuarian   Franks,  while  the  Salic  Fraiiki^ 
«>c(*upir<l  the  countries  n(»w  known  as  Belgium  and  Luxembourg. 
The  Alfuianni  <»ccupied  central  Eui-oi)e,  with  the  Burgundians  to 
theii    w«-st  and  the   l>avarians  to  their  east.     Spain  and  Italy 
forniiMl  part  of  thi*  \V«*st  (lothic  kingdom,  whilst  a  large  portiun 
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cstcm  Europe  was  under  the  sway  of  the  East  Goths. 
It  the  iiii<Idle  of  the  sixth  century  the  Long  Beards  or  the 
(jards  occupied  Italy,  and  part  of  Austria  and  Hungary, 
ysen's  Atlas  ;  Schrikier's  Map). 

lie  Netherlands,  therefore,  was  occupied  by  Frisians  on  the 
h,  Ripuarian  Franks  on  the  east,  and  by  Gauls  and  Salic 
iks  on  the  south.  Of  the  various  tribes  that  occupied 
and  in  the  early  days  the  Batavians  were  the  most  re- 
neA  Tacitus  tells  us  that  the  Batavians  who  dwelt  west  of 
Rhine  were  a  part  of  the  Catti,  and  that,  driven  from  their 
ve  country,  they  settled  on  a  waste  tract  of  land  on  the 
erne  couKnes  of  Gaul,  and  on  an  island  with  the  ocean  on 
lorth,  and  on  both  sides  the  Rliine  (Tacit.  Hint  iv,  12). 
«  Batavians  belonged  to  the  Great  Frankish  nation  which 

destined   to  play  so   important  a  part   in  the  history  of 
:ern  Europe. 
Roughly  speaking,  we  may  say  that  the  provinces  of  Zeeland 

Sooth  Holland  were  inhabited  by  the  Batavians;  North 
land  by  the  Caninefaten;  Friesland  and  Groningen  by  the 
ians :  and  Overijssel  by  the  Catti. 

We  shall  now  in(|uire  what  manner  of  men  these  Germans 
t\  and  what  were  their  institutions,  their  customs  and  their 
•^    When  first  we  become  acquainted  with  tlie  Germans  they 

already  ac^juired  a  certain  amount  of  civilisation.  Though 
f  were  nomadic  and  warlike,  they  had  emerged  from  the 
**  •»(  the  huntsmiiii  pure  and  siin{)l<».  T1h\v  were  is^oiitially 
Mnijil  |KHiplf.  but  at  tilt'  oiiimrnciiiHiU  ni  i\u'  Christian  era 

tin«l  th<in  iwrnpi^Ml  in  a<^ri(Miltural  pnrsiiils;  nf  trad»*  tli^y 
•^  litil*'  or  nothing.  Hefort'  tlirir  contact  wilii  th«'  Romans 
y  w.  n-  unac<)uainti'<l  with  money,  and  ImrUr  was  tht-ir  only 
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mcaiiH  of  exchange.  Their  standard  of  exchange  was  cattle 
Their  years  were  reckoned  by  winters ;  their  time  not  by  days, 
but  by  nights.  Life  in  towns  was  unknown  to  them.  They 
livefJ  either  on  isolated  farms  or  in  small,  straggling  villages 
(Sclmkler,  pp.  1-15). 

The   social   unit   was   not   the   individual,   but   the  family. 
The  family  consisted  of  the  Imsband,  wife  and  young  children, 
for  the  grown-up  sons  left  the  household  to  form  their  own 
homes,   whilst    the    grown-up    daughters    married    into  other 
families.     When  the  husband  died  the  eldest  son  took  his  place, 
if  old  and  strong  enough ;  if  not,  the  family  was  absorbed  in 
that  of  one  of  the  husband's  brothers.     As  in  all  uncivilised 
communities,  the  head  of   the  family  was  a  warrior  and  the 
drfendrr  of  his  family.     The  wife  and  children  helped  to  Uod 
the  fl(K:ks  and  to  till  the  soil  (Tacit.  Genn.  25).     The  German* 
were   greatly  addicted  to    divination  by  omens  and  lots,  hM^ 
it  was  always  the  head  of  the  family  who  in  private  did  O^^ 
interpreUtioii.      The    husbiind    had    the    right    to   punish  I^** 
family,  and    if   the    wife   committed  adultery   he  cut  off  b^ 
hair,   stripped   her,   and   in   the   presence   of   her  relatives  e^ 
polled  her  from  his  house,  pursuing  her  with  stripes  throu^ 
the  village  (Tacit.  Cfcrm,  10,  19X 

The  collection  of  families  formed  the  tribe,  but  the  voic^ 
of  the  tribe  was  the  voice  of  the  majority  of  the  men  capabf  ' 
of  bearing  arms.  There  was  no  distinction  between  the  arm^ 
and  the  trilx'.  and  the  administration  which  applied  to  th^ 
fc»rmer  also  applied  in  the  latter  (S<-hnider.  p.  Ui),  The  ann^ 
was  divided  into  Indies  df  a  thousand,  and  these  again  int^ 
Ixnlies  of  a  hundred  men.  The  commander  of  the  former  wa^" 
railed  by  the  Ronisns  a  ht*ll*niiit  ins  and  of  the  latter  a  nvff^ 
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irius.  The  bond  between  commander  and  men  was  at  tirst 
purely  pergonal  bond;  in  time,  however,  it  came  to  be  not 
tly  penonal.  but  territorial.  Hence  the  tribe  wan  divided 
tfj  Hnndreds  (centena)  and  into  ThousandH  (cantoii  or  gau). 
tie  Thousand  (tausendschift)  was  composed  of  ten  Hundreds. 

was  known  in  Latin  an  the  pagus,  in  Qcnnan  as  the  gau 
>utch.  gouw\  A  collection  of  gauen  formed  the  tribe,  nation 
•  civiiaa  (Fock.  And.  vol.  4.  p.  14). 

The  great  distinction  between  the  east  and  west  Germans 
^  that  when  we  first  become  acquainted  with  them  we  iind 
le  former  under  kings,  whilst  the  latter,  at  any  rate  in  times 
f  peace,  knew  neither  hereditary  nor  elective  rulers.  In  time, 
Kiwever,  the  west  Germans,  like  the  east  Germans,  came  to 
Mbpt  the  kingship.  The  kingship,  however,  was  elective,  and 
^he  choice  lay  with  the  assembled  people. 

The  king  was  at  iirst  chosen  out  of  the  noblest  families, 
■ot  in  time  the  election  came  to  be  limited  to  one  particular 
able  family  (Schroder,  p.  25).  The  king  was  the  head  of 
t^  nation,  he  led  its  army,  presided  at  its  councils  and  was 
»C3  the  chief  priest  In  war  his  power  was  great,  but  limited 
peace.  Prior  to  the  establishment  of  the  kingship  the 
^'^reign  ruling  power  was  the  great  meeting  of  all  the 
^^  and  spear  bearing  men  of  the  tribe.  Tacitus  calls  this 
^^ng  a  cKmciliiim.  He  tells  us  that  on  affairs  of  minor 
^purtance  the  chiefs  {princijite^)  consulted  one  another.  By 
f'lficepw  he  means  tho  headnmn  of  the  gau  or  jxkjhs.  For 
i^lUrs  r)f  crreater  inijv^rtrtnce  the  whnli*  triix*  assrinhKMl.     Be- 

•'^-  lh» y  as.*^.-nil)led.  however,  the  headiiu'ii  caim*  to^t^ther  and 
^•*liUriiu-<l  alK»ut  the  matters  to  l>e  suhiuittiMl  t<»  tlu*  cM.uneil 
'*^    /-/'a  I */A //!#;.      Thf    new    nr    tht^    full    nunin    \va>    thr    ni"*»t 
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auspicious  time  for  meeting.  The  assembly  sat  down  armed, 
tlie  priests  proclaimed  silence  and  then  the  chief  or  other 
headman  {rex  aut  princejys)  addressed  the  people.  If  a  pro- 
postil  displeased  it  was  rejected  by  a  murmur  of  disapprovil, 
but  if  they  approved  they  clashed  their  arms  {himorcUiwim^m 
tiss€nf<u^  (jeniui  est  armis  Uvudare)  (Tacit.  Germ.  c.  11). 

Before   this  council    accusations    were    heard    and   capiUl 
ortences  were  prosecuted.     Punishments  varied  with  the  nature 
of  the  crime.     Traitoi-s  and  deserters  were  hanged  upon  trees, 
cowards  were  suffocated  in  the  mud.     For  most  crimes  a  penalty 
was  imposed  upon  the  accused,  part  of  which  went  to  the  kiojS 
or  stilt*.*,  and  part  to  the  injured  person  or  his  relatives.     1*^ 
this   assembly   also   the    various    district    and    hundred   chief* 
were  t'lected  (Tacit.  Gf*rm.  c.  12).     This  assembly  no  doubt  a1** 
dt.'termined    witli   regard    to   war   or   peace.     The   principes     ^^ 
canton  chiefs  (ijoiiwiort<fn\)  were  the  administrative  heads    ^^ 
the  gau  or  canton,  and  also  the  judges  in  minor  cases  (jiim  j^^ 
jH(tji>M  rirf^qiw  mldwut, — Tacit.  Germ,  c.  12);  the  more  serio*^ 
criuM's  wen?  tried  by  the  assembly.     Most  authorities  seem  ^' 
think   tluit  just  as  the  head  of   the  canton   possessed  judici*^ 
functions    so    the    liead   of   the    Hundred   also   presided   in  -^ 
Hundred  Court  (Fock.  And.  vol.  4.  p.   17).     The  headman  w«^ 
jicromiKinii'd  by  a  numlx-r  of  youths  {romitatiut)  in  times  o' 
{x.-ace  as  wi^U  as  on  the  tifld  of  Uittle  (Tacit.  Germ,  c,  13,  14). 

This  couiitatus  or  companionship  was  a  great  factor  in  the?' 
iltniian  national   life,  and    has  led  in   the   course    of   time  t^ 
iiii[Hirtiint  drvc*lo])ments.     It  L-xi.sted  in  the  Frankish  Uionarchy 
as  latt'  as  tin*  ♦.•iglith  ci-ntury.  and  was  prolxibly  the  model  U|joa 
whieii   the    llyzantine   biKlyguard   was  formed.     There  is  little 
•  iiiuiii  tli.it  it  was  the  oiigin  of  fiutlal  (*hivalry.     It  rct^teil  U|x>n 
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*  voluntarj'  bond  between  the  chief  and  his  followers.  The 
chief  protected  and  maintained  his  followers,  whilst  they,  on  the 
^her  hand,  promised  him  service  and  assistance.  The  service 
^»a  such  as  one  freeman  might  tender  to  another,  and  as  they 
""Mjutly  belonged  to  one  family  they  could  rely  on  one  another's 
•oyalty  (Schnider,  p.  32). 

The  Kelts  possessed  an  ecclesiastical  hierarchy — the  Druids — 

Uit  according  to  Caesar  no  such  institution  was  known  to  the 

fernuMis  (Caesar,  Bel.  OaL  6,  c  21).     That  the  Germans  possessed 

priefitfi  there  can  be  no  doubt,  for  Tacitus  tells  us  that  in  the 

•••emblies  ffiUntium  per  soLcerdotes  quibus  turn  et  coercevdi  jun 

^»  imperatur  (Genn.  ell).     What  their  functions  were  we  do 

o<^  know»  but  it  is  very  probable  that  the  influence  of  the  priest 

^f^^  tiot  so  great  amongst  the  Germans  as  amongst  the  Gauls  and 

XHe  people  were  divided  into  three  classes — nobles,  freemen 

•nd  filAves.     In  the  course  of  time  the  west  Germans  (especially 

**   Pranks)  came  to  recognise  a  fourth  class,  called  lites,  liti, 

Of  hiUf-free  (German,  h&rigen;  Dutch,  fioorigen).     The  slaves 

▼©re   either  captives  oi  persons  who  had  fallen  into  that  state 

through  debt.     They  were  not  as  a  rule  domestic  servants,  but 

••^  had  allotted  to  him  a  hut  and  land  where  he  raised  crops 

•**d  bred  cattle,  of  which  a  certain  percentage  belonged  to  him 

^  the  rest  to  his  master  (Tacit.  Gemi.  c.  25).     Originally  the 

^^^"Jttang  did  not  recogni.se   individual   ownership  in  the  .soil. 

*»^  land  belonged  to  the  tribe  and   was  parcelled  out  by  lot 

"^■"^  time  to  time  to  the  various  families  (Caesar,  Bel.  Gal.  0, 

^  22).    The  nobles  in  all  probability  did  not  take  part  in  this 

aivmion.     At  a  very  early  piTJcnl  the  nobles  seem  to  have  IukI 

tnctM  of   land    allotted    to    them    on    which    thev    built    tli.-ir 
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strongholds  with  dwellings  for  their  followers  and  Hlaves 
{hof)  (Schroder,  p.  59). 

Of  the  private  law  of  the  early  Germans  we  know  very 
little.  There  are  no  written  laws  or  customs.  Of  the  procedare 
of  their  courts  we  are  also  ignorant,  though  by  comparing  the 
various  customs  prevalent  in  later  times  we  gather  that  they 
were  fond  of  asing  alliterative  formulae,  such  as  morth  motma 
mit  vurrthe  keUt  (murder  we  must  cool  with  murder),  and 
symbols  such  as  straws,  staves,  rods,  &c  The  father  was  the 
guardian  of  his  young  children,  but  directly  they  left  the  hooM 
the  father  8  legal  power  ceased.  They  acknowledged  no  patrui 
potf'Hi-iH.  The  marriage  laws  were  very  strict,  and  the  wife 
brought  no  <los  to  her  husband ;  on  the  contrary,  she  received 
a  dowry  from  him  (Tacit.  Germ,  c  18).  We  know  nothing  of 
their  contracts,  though  they  seem  to  have  attached  great  im- 
I)ortance  to  a  promise  (Tacit.  Genn.  c.  24). 

It  may  be  asked  of  what  value  can  the  customs  of  the  early 
CJcrmans  be  to  a  student  of  the  Roman-Dutch  law  ?  With  a 
view  to  a  practice  of  the  law,  none  whatever.  But  for  a  person 
who  takes  an  intelligent  interest  in  the  development  not  only  of 
the  Roman-Dutch,  but  of  the  English  law,  these  customs  are  of 
the  greatest  interest.  As  we  proceed  in  our  investigation  it  will 
l)e  found  that  a  great  many  of  the  rules  of  both  Dutch  and 
Englisli  law  have  their  U»ginnings  in  some  of  the  .simple  customH 
f»f  our  Teutonic  forefathers. 


CHAPTER   III. 

ROMAN   PERIOD. 

Whex  the  RoroanR  had  conquered  Gaul  they  made  the  Rhine 
their  natural  frontier.  It  has  been  a  matter  of  dispute  whether 
the  Batavians  were  ever  conquered  by  the  Romana  It  is, 
however,  clear  that  Batavia  was  incorporated  in  the  Roman 
Empire,  and  that  the  province  furnished  the  Roman  armies  with 
excellent  troopa  The  country  was  considered  by  the  Romans 
difficult  to  colonise  on  account  of  its  low-lyinj^  fens  and  woods. 
The  Batavians  were  skilled  horsemen,  and  their  valour  made 
them  welcome  auxiliaries  to  the  Roman  forces.  Under  a  chief- 
tain, called  Claudius  Civilis  by  the  Romans,  they  raised  a  revolt 
daring  the  rei^  of  Viiellius.  This  revolt  spread  all  along  the 
Rhine,  and  Rome  was  in  danger  of  losing  the  fairest  province 
of  her  Empire.  Civilis  was,  however,  defeated  at  Votera,  and 
the  Romans  occupied  Batavia.  So  strong  was  the  power  of 
Civilis  and  so  insecure  was  the  victory,  that  the  Romans  treated 
with  him  and  accepted  his  excuse  tliat  he  did  not  intend  to 
«iobvert  the  Empire,  but  to  support  Vespasian  against  Vitellius. 
What  became  of  Civilis  we  do  not  know  (Tacit.  Hist  bk.  iv, 
c  13  0i  $eq. ;  bk.  v,  c  14-18). 

Tlie  history  of  Civilis  shows  us  that,  even  prior  to  the 
rvvolt.  the  Roman  iuHufnee  was  slron;;  in  all  that  part  ot  tlu* 
Nethtrrlands  which  lay  on  the  left  bank  of  the  Rliine.  After 
ihi?*  revolt  the  Hatavians  reniainetl  faithful  to  the  Konian 
En.pire.  until  at  the  downfall   of   the  Western    Empire   in    llie 
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early  pi\rt  of  the  fiftli  eentuiy  they  were  merged  in  the  Salic 
Franks.  The  country  inhabited  by  tlie  BatavianA,  Menapii, 
Toxanclrians  and  otliers  formed  the  Roman  province  of  Ger- 
mania  Inferior,  whilst  the  Nervii  and  other  Gallic  tribes  that 
lived  in  the  present  south  Belgium  and  north-eastern  France 
formed  the  province  of  Belgica.  According  to  Droysen  north 
Holland  and  Friesland  never  formed  part  of  the  Roman 
Empire. 

For  four  centuries  south  Holland  and  Belgium  remained 
part  of  the  Roman  Empire  and  aided  Rome  in  her  wars.  It 
is  tlierefore  inconceivable  that  Roman  influence  did  not  make 
itself  felt  in  the  country  between  tlie  Rhine  and  the  Schelde. 
To  wliat  extent,  however,  this  influence  permanently  affected 
tlie  customs  of  the  people  it  is  difficult  to  say.  The  eiTect  of 
Roman  influence  upon  Gaul  we  can  gauge,  for  Gaul  was 
civilised  under  Roman  rule:  but  the  dense  woods  and  exten- 
sive morasses  of  the  Netherlands  made  communication  difficult, 
and  hindered  the  progress  of  civilisation.  What  the  influence 
of  the  Roman  conipiest  was  up<jn  the  laws  and  customs  of  the 
])eop]es  around  i\u*  mouths  of  the  Rhine,  Maas  and  Schelde  we 
do  not  know. 

Though  the  fundamental  principles  of  the  laws  of  the 
Netherlands  remained  (ierman,  there  is  no  doubt  that  the 
great  Ixnly  of  the  laws  which  prevailed  in  the  Netherlands, 
as  elsi-wliere  in  western  Europe,  must  have  been  modified  by 
its  contact  with  Roman  law. 

It  is  ditlicult  to  determine  to  what  extent  the  Roman  con- 
ipiest  over  the  liatavians.  Salic  Franks  and  Saxons  was  efTcc- 
live.  That  the  Romans  at  various  times  held  sway  over  the 
ixreater  part   of  the   Netherlands  admits   of  little   doubt,   and 
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that  they  iniponed  upon  these  peoples  a  Roman  administration 
is  extremely  probable;  but  whether  the  people  who  lived  in 
(lermania  Inferior  were  brought  under  Roman  influence  to 
the  same  extent  as  were  the  inhabitants  of  (vaul  is  a  question 
by  no  means  easy  to  solve. 

In  Gaul  Roman  customs  had  been  everywhere  introduced, 
and  Latin  was  as  well  known  to  the  people  as  their  own  dia- 
lecta.  The  Roman  religion  had  completely  taken  the  place  of 
the  Celtic  cults,  and  Roman  priests  had  largely  usurped  the 
functions  of  the  Druids.  If  this  was  the  case  in  Gaul  the 
probability  is  that  the  same  influences  produced  similar  effects 
in  the  Netherlands,  though  no  doubt  to  a  less  extent.  Although 
it  was  the  practice  of  the  Romans  to  allow  conquered  nations  to 
retain  their  laws  and  customs,  yet  a  period  of  Roman  rule  for 
fieveral  centuries  must  have  had  the  eflfect  of  considerably 
modifying  the  barbarous  customs  of  the  German  tribes.  We 
have  no  proof  whatever  of  the  influence  of  Roman  law  upon 
the  early  inhabitants  of  the  Netherlands,  yet  it  seems  impro- 
bable to  suppose  that  with  the  removal  of  the  Roman  legions 
all  traces  of  Roman  customs  and  Roman  law  entirely  dis- 
appeared At  any  rate,  though  we  may  think  it  probable 
that  the  early  Roman  occupation  left  some  mark  upon  the 
later  development  of  the  law  of  Holland,  we  must  remember 
that  there  is  absolutely  no  proof  of  such  eflect. 


CHAPTER  IV. 

EARLY  FRANKS,  SAXONS  AND  FRISIANS. 

Some  writers  are  of  opinion  that  the  Batavians  and  Toxandrians 
formed  part  of  those  German  tribes  who  were  known  later  an 
Franks,  whilst  otliers,  admittinji:  them  to  have  been  Germaiifi. 
deny  tliat  th(»y  were  Franks  (Fock.  And.  vol.  4,  p.  18).  Which- 
ever view  we  accept,  it  is  i]uite  clear  that  at  the  time  the  RotiianR 
left  (lanl  the  Franks  were  in  possession  of  a  larj^c  portion  of  the 
Xethorlands.  In  the  time  of  Maximinian  and  Constantine  the 
Franks  were  undoubtedly  moving  in  the  direction  of  Holland. 
and  occupying  the  country  around  the  mouths  of  the  Rhine. 
Euiiienius,  writing  aln^ut  Constantine  (pdneg,  Cmifffantino,  c  5), 
says.  Qui  trrnnn  liafttritan  Rifh  ip^o  quonddm  alumno  muo  a 
dirrrsis  Fi'imrurum  tjentihus  (tcrujxitam  omni  hottfe  y>i<rr^f»nf. 
Wlio  the  nluinnuM  was  we  do  not  know.  An  anonymous  writer 
of  th.it  i)eriod  speaks  of  the  thousands  of  Franks  who  invaded 
Iiatavia.  These  Franks  were  in  all  probability  Salic  Franks. 
Van  d«  r  Sj)ii'gel  thinks  that  the  Salic  Franks  or  Salii  were  the 
Srrt  Franks,  as  distinguished  from  the  Ripuarii  or  River  Franks. 
Ill'  also  thinks  that  the  Zeelanders  derived  their  name  from 
ihr^r  Sra  Franks  <  Van  d^r  Spiogrl,  p.  LS). 

r»isidrs  Hatavia  llie  Siilic  Franks  occupie<l  Toxandria,  which 
ctirnsj Minds  to  tin-  in(Kl«'rn  province  of  Brabant.  Julianus.  one 
ni  tlir  gt'n«-rals  of  (unstantius,  and  later  the  Emperor  Julian. 

^x.M'Mi    to  have   fought  against   them  alx)Ut    the   middle  of   the 
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fourth   century,  though  apparently  after  their  defeat  he  left 
them  in  occupation  of  the  land. 

It  in  about  this  time  that  the  Saxons  first  appear  upon  the 
iioene.  As  we  have  seen  in  a  former  chapter,  the  Saxons  had  in 
their  western  movement  occupied  the  country  between  the  Weser 
and  the  Ems.  On  their  western  frontiers  during  the  fourth 
century  they  came  in  contact  with  the  Salic  Franks  and  sought 
to  drive  them  out  of  the  country  between  the  Rhine  and  the 
Schelde.  Melis  Stoke  (p.  3)  and  KJaas  Kolyn  (p.  136).  two  old 
Dutch  chroniclers,  tell  us  that  the  land  from  Nijmwegen  to  the 
western  Schelde  and  thence  to  the  sea  was  called  Nether  Saxony 
{Xrdrr  Scuren).  From  this  we  may  conclude  that  the  Saxons 
occupied  a  large  portion  of  Holland  and  Zeeland.  The  Venerable 
Bede  tells  us  that  the  Britons  employed  Saxon  troops  against 
the  Pictn  and  Scots  {Ecc.  Hist.  bk.  1,  c.  15).  These  Nether- 
Und  Saxons  certainly  joined  the  other  Saxons  and  Angles 
in  their  invasion  of  England,  and  those  who  remained  were 
!*o  weakened  by  this  exodus  of  warriors  that  they  fell  a 
prey  to  the  Frisians  (Van  der  Spiegel,  p.  26).  During  the 
fifth  century  the  hold  of  the  Romans  upon  the  Germanic 
and  Gallic  tribes  began  to  slacken,  for  the  Roman  troops 
had  to  be  withdrawn  from  western  Europe  to  defend  Rome 
and  the  Eastern  Empire  against  the  onslaught  of  Goths  and 
HnniL  At  that  time  the  southern  Netherlands  was  occupied 
by  the  Franks,  and  the  north  by  the  Frisians.  So  strong  was 
the  Frisian  occupation  of  Holland  that  the  whole  country  along 
the  coast  from  the  Weser  to  the  Scheldo  was  calle<l  Friesland: 
«<outh  and  east  of  the  Frisians  dwelt  tlie  Franks.  We  S4iw  that 
the  Franks  who  dwelt  in  the  Netherlands  were  called  Salic 
Franks,  hut  near  them  along  the  riglit  Iwink  of  the  Rhine  dwrjt 
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another  tribe  of  Franks  known  as  the  Ripuarian  Franks.  These 
Kipuarian  or  River  Franks  formed  an  independent  nation,  and 
occupied  the  country  immediately  adjoining  that  of  the  Salic  or 
Sea  Franks. 

About  the  middle  of  the  fifth  century  the  Salic  and  Ripuarian 
Franks  formed  a  bond  for  purposes  of  offence  and  defence.  The 
first  king  of  the  Salic  Franks  was  Clodion.  He  was  succeeded 
by  Childeric,  wlio  died  in  481  at  I>x)mik.  Clovis,  the  son  of 
Childeric,  was  the  mast  important  of  the  early  Frankish  kinj^n. 
He  conciuered  the  Roman  general  Lygarius,  and  extended  the 
dominion  of  the  Franks  as  far  south  and  west  as  the  Loire, 
lie  became  the  recognised  king  of  both  Salic  and  Ripuarian 
Franks. 

In  400  A.I).  Clovis  was  converted  to  Christianity,  and  this 
was  an  important  factor  in  the  development  of  the  great  empire 
of  tlie  Franks.  By  supporting  the  Church  he  gained  the  support 
oi'  the  (tallo- Roman  Christians,  and  was  thus  enable<I  t'O  spread 
in  western  Kurope  the  Roman  civilisation  of  which  the  Church 
had  become  the  h«»ir.  Clovis  perceived  the  influence  which  the 
l)ishopH  li;i  1  ovi»r  the  Cliristians  ol'  (J.uil,  and  by  joiniui^  the 
Chin-ch  he  utilised  tliat  intlu-Mice  for  his  own  purpjni's.  The 
bi^hnps.  on  the  other  hantl,  welcomed  to  the  Church  a  strong 
monarch  lik«?  Clovis.  for  the  Roman  Empire  was  crumbling  away. 
and.  unsupported!  by  tjm{>4)ral  power,  the  Church  c<mld  make 
no  hi-adway  against  the  encroaching  lierman  barl)iirism.  Clovis 
ret|uired  the  bishops  as  they  reijuired  him,  and  both  together 
strove  to  build  up  a  new  empire  <m  the  ruins  of  the  one  which 
had  U'gun  to  totter.  Clovis  married  Clotilda,  the  Christian 
(laughter  of  tin*  Christian  king  of  the  Uurgundians.  and  his 
victorv  at  T«>lbiae  ovor  the  heathen  Alemanni  was  attributi*t1  bv 
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the  Christian  bishopo  to  the  God  of  the  Christians.  Clovis 
extended  his  empire  southward  as  in  turn  he  defeated  Bur- 
gandians  and  Visigotha  The  influence  of  the  Church  was 
established.  Between  the  temporal  and  ecclesiastical  powers  a 
strong  alliance  was  fonned.  The  kings  approved  of  the  election 
of  the  bishops,  whilst  they  in  their  turn  became  important 
cooucillors  of  State.  The  Church  of  Rome  carried  on  in  the 
west  the  institutions  and  laws  of  Imperial  Rome.  Clovis  was 
not  a  territorial  king ;  he  was  merely  the  leader  of  a  people  in 
anus,  and  the  Gallo-Romans  saw  in  him  only  the  successor  of 
the  Roman  proconsuls.  Later  on  the  kings  of  the  Franks 
styletl  themselves  Reyes  Fninapritm  et  Romanorum, 

This  early  empire  of  the  Franks  is  known  i\s  the  Merovigian 
dynasty,  from  Merowig  or  Merovech,  an  ancestor  of  Clovis. 
This  dynasty  ruled  until  752  A.D.,  when  it  was  succeeded  by 
Pepin  the  Short,  the  first  of  the  Caix>lingian  monarchs.  Upon 
the  death  of  Pepin,  Charlemagne  or  Charles  the  Great  con- 
solidated the  Frankish  Empire  (768  A.D.). 

I  shall  now  return  to  the  Frisians.  We  saw  that  the 
Frisians  had  settled  themselves  in  Holland  and  Zeeland,  and  had 
driven  out  the  early  Salic  Franks  from  those  provinces.  From 
the  time  of  the  bond  between  the  Salic  and  Ripuarian  Franks 
the  Frisians  and  Franks  constantly  fought  in  the  Netherlands 
for  the  mastery  of  that  comitry.  In  time,  however,  the  Franks 
were  victorious,  and  Holland  and  west  Friesland  fell  under 
Franki>h  sway.  The  other  provinces  of  the  northern  Nether- 
land**  reniaine<l  under  Frisian  rule  until  C'liarlcinii^iio  c'jnn>ktely 
f^-^n'jiUTfd  tli«*  Frisians,  and  th**  whoh'  of  Holland.  ZtM'hmd  uiid 
Kriolantl  l>uaune  i>art  of  tiit*  Fniiikish  Kmpire.  It  was  during 
thv   » i^lilli  tvntury   that    Williln.rd.    Hoiiifacius  anil   nthtr   mis- 
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sionaries  converted  Holland  to  the  ChriHtian  faith.  It  rapidly 
spread  through  the  northern  provinces,  and  Utrecht  became  the 
seat  of  Bishop  Boniface.  The  bishopric  of  Utrecht  was  destined 
to  play  a  great  part  in  the  later  history  of  the  Netherlands,  and 
tlie  bishops  of  Utrecht  became  next  to  the  counts  of  Holland 
the  most  important  persons  in  the  State. 

Before  discussing  the  influence  of  these  various  invasions  on 
the  legal  history  of  Holland,  I  sliall  briefly  resume  its  earlier 
history.  We  saw  that  the  Low  Countries  were  inhabited  at 
the  beginning  of  the  Christian  era  by  German  tribes  in  the  north 
and  Gauls  in  the  south.  The  Romans  conquered  or  made  allies 
of  the  Batavians,  Catti,  Toxaudrians,  Menapii  and  others,  and 
established  along  the  lower  Rhine  the  province  of  Germania 
Inferior.  When  the  Romans  retired  from  western  Europe  the 
Salic  Franks  occupied  the  Netherlands.  They  were  driven  from 
Holland  and  Zeeland  and  some  of  the  other  northen  provinces 
by  tlie  Saxons,  who  in  turn  gave  place  to  the  Frisiana  The 
Frisians  remained  in  occui)ation  of  the  northern  Netherlands  until 
they  were  conquered  by  the  united  Salic  and  Ripuarian  Franks, 
and  then  the  Netherlands  became  a  portion  of  the  great  empire 
of  the  Franks, 

We  have  seen  that  the  Netherlands  were  inhabited  by  Saxon 
and  Frisian  tribes  as  well  as  Franks.  Tlie  Saxons  we  learnt 
were  conijuered  by  the  Frisians  and  the  latter  by  the  Franks. 
Now  it  was  not  the  habit  of  the  Franks  to  abrogate  entirely  the 
laws  and  customs  of  those  whom  they  conquered,  but  on  the 
contrary  to  allow  the  conquered  nations  to  retain  to  a  certain 
extent  tlieir  own  laws.  Tlence  it  is  not  surprising  to  learn  that 
in  Holland  and  other  |)aits  of  the  Netherlands  Sa.xon  customs 
aiMJ    Frisian    UMigrs    livf^l    side   by  si*le   Mith   the   laws  of  the 
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Franks,  and  so  in  the  course  of  time  came  to  be  incorporated  in 
the  common  law  of  the  Netlierlands.  The  sources  of  the  Saxon 
law  are  to  be  found  in  the  Lex  S^ixonum,  which  dates  from  tlie 
eighth  century.  The  old  Frisian  law  is  embodied  in  the  Vetiis 
Jit^  FrUirum  or  the  Lex  Frisionavh  which  also  probably  dates 
from  the  eightli  century. 


CHAPTER  V. 

CHARLEMAGNE. 

In  7()S  Carloman  and  Charles  the  Great  be^au  thoir  joint 
reign.  In  772  A.D.  Carloman  was  dead  and  Charles  the  sole 
inheritor  of  the  kingdom  of  the  Franks.  He  was  a  devout 
Catholic  and  fond  of  the  rites  of  the  Roman  Church.  He  was 
first  and  foremast  a  conqueror.  He  annexed  to  the  kingdom  of 
the  older  Franks  the  Lombard  kingdom,  Saxony.  Spain  and  the 
Slavonic  lands  of  the  Elbe.  The  Papacy  had  been  alienated  for 
some  time  from  the  Eastern  Empire,  and  Pope  Leo  III  conceived 
the  idea  of  placing  the  Church  under  the  protection  of  the  great 
and  growing  empire  of  the  west.  In  800  A.D.  the  Pope  placed 
the  imperial  crown  upon  the  head  of  Charlemagne.  Charles 
was  now  not  only  the  military  head  of  a  great  empire,  the 
elected  king  of  the  Franks,  but  the  protector  of  Christendom 
and  the  em[)eror  crowned  by  (tod.  In  placing  the  crown  upon 
the  head  of  the  victorious  Frank,  Leo  III  said,  "God  grant  life 
and  victory  to  Charles  the  Augustus  crowned  by  God,  great  and 
jmcitic  emperor  of  the  Romans." 

This  union  of  Church  and  State  had  a  great  influence  not 
only  upon  the  tem|X)ral  power  of  the  emperor,  but  upon  the 
dfVflopment  <»f  the  system  of  law  which  was  spread  if  not 
iii.-nigunited  by  him.  This  union  of  Church  and  State  wa« 
nnt  t'htirfly  the  W4»rk  of  Charlemagne  and  Le<j.  It  had  been 
br«»u;iht  ali*»ut   under  the   Merowigs.  but  the  \xnnl  \l'as  then  a 
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hnr^*  one.  whilst  under  Charles  the  Great  it  Ijecanie  a  publicly 
acknowle<l;^t*<l  fact.  Charles  was  now  the  legitimate  emperor 
of  the  Romans,  and  the  Pope  was  recognised  as  the  highest 
[¥»wer  that  could  confer  imperial  title.  From  the  point  of  view 
of  h'grtl  development  this  union  of  Church  and  State  was  most 
ini)>«»rtant.  It  gave  a  new  force  to  the  Church  as  the  interpreter 
and  later  on  as  the  maker  of  laws.  It  aided  the  spread  of  the 
Canon  law  and  added  to  its  prestige,  and  through  the  Canon 
law  it  indirectly  helped  the  spread  of  the  Roman  civil  law 
ihnnighout  western  Europe.  Charles  encouraged  learning  and 
aided  the  clergy  in  their  civilising  influence.  He  inaugurated 
a  .strong  syst«'m  of  imperial  government,  and  above  all  estab- 
ii«ihe<l  a  code  of  imperial  law.  He  sent  out  representatives  to 
all  lands  under  his  sway.  His  lieutenants,  the  Missi  Dominici 
and  Missi  Decurrentes,  kept  him  in  touch  with  the  farthest 
end**  of  his  empire.  He  divided  the  empire  into  territories 
ruled  over  by  dukes  and  counts,  and  where  he  thought  it 
advisable  he  gave  the  Church  territorial  rights  and  substituted 
bish«ip  for  duke.  This  was  regularly  done  where  it  was  con- 
•»iden*<l  necesvsary  to  check  hereditary  power.  Hence  sprung  the 
dukedom  f>f  Brabant,  the  countships  of  Flanders,  Holland  and 
<!uelderland.  and  the  bishoprics  of  Utrecht  and  Miinster. 

The  foundation  upon  which  the  legi**lation  of  Cluirleniagne 
was  built  consi.Hted  of  the  early  bodies  of  Cerman  law,  known 
an  the  Lr,r  Salica  and  the  L<\r  Rijniarla.  From  tinn*  t<>  time 
•I..  <#•  l;i\v^  had  l>«'«'Ti  iiHxlih'rd  by  llir  Franki^h  kiiii^-^  "-•>  that 
u  *f..  11  <  Ijar  h  iiia^iH  sneer,  dnl  tlir  ei»nluvi'.!i  w.i^  Mvy  ^ital. 
N"W  til.  Flank**  when  lheyin\adi«l  ncitlinn  Kiatie.  aml^niratl 
rh»ii  <"i».jUt --t^  runie  in  contact  witli  a  ei\  ili^at ion  lar  ^reatei- 
•ha»i  tliiir  «.\Mi.     Tluy   found  the  CalJo-luinan  lixinLi  muler  a 
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system  of  law  fur  superior  to  tliu  crude  codes  of  the  barbaric 
Germans.  They  learnt  that  the  Roman  respected  the  laws  of 
the  eoncjuered,  and  they  followed  his  example.  The  influence  of 
the  Church  in  smoothing  over  the  effect  of  the  Prankish  con- 
<|uest  upon  the  inhabitants  of  the  Roman  provinces  mast  not 
l>e  forgotten.  The  Merovigian  kings  were  Christian  monarchs, 
and  the  jwwer  wielded  by  the  bishops  and  other  ecclesiastics 
in  the  kingdom  of  the  Franks  was  very  considerable.  The  Lex 
Etxl^sUuitictt  ruled  side  by  side  with  the  Lex  Afandarui,  and 
tended  to  soften  and  modify  the  latter.  Of  these  factors 
Charles  the  Great  was  well  aware,  and  as  he  was  a  con(|aeror 
it  was  in  his  interest  to  keep  the  Church  and  the  people 
satisfied.  Hence  he  made  no  innovation  on  the  practice  of  his 
predecessors;  but  whilst  leaving  the  people  to  live  under  their 
own  law,  he  strove  by  means  of  his  statute  law  (capitular%a) 
to  introduce  as  much  unity  as  possible  into  the  administration 
of  law.  In  the  Netherlands  it  was  the  policy  of  Charles  to 
invest  the  bishops  with  great  political  power,  and  for  a  long 
time  the  power  of  the  Bishop  of  Utrecht  was  as  great,  and  often 
greater,  than  that  of  the  counts. 

The  institutions  of  the  Franks  may  be  briefly  summarised  as 
follows : — 

(1)  The  King,  or  Emperor,  as  he  was  called  after  the  coro- 

nation of  Cliarlemagne  by  the  Pope.  He  was  the 
executive  head  of  the  nation,  but  his  laws  were  made 
with  the  consent  of  the  Assembly  of  the  Freemen 
Lex  Jit  ':ontftitutiviie  Regi^  aniMevHu  aiiiem  pojndi, 

(2)  The  Court  of  the  King.    This  consisted  of  the  principal 

officers  attaches!  to  his  household.  The  Court  was 
cumiK>sed  of  the  chancellor,  the  comes  {lalatii  or  grand 
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juhticier,  usually  an  ecclesiastic,  the  chamberlain,  the 
seneschal,  the  constable  and  others. 

(3)  Missi  Dominici  or  Royal   Ommissionera     E^h  Com- 

mission  consisted  as  a  rule  of  two  members,  one  a 
high  dignitary  of  State,  the  other  a  bishop  or  abbot 
They  acted  both  as  high  administrative  and  judicial 
functionariea 

(4)  Tlie  National   Assembly,  composed  of  bishops,  abbots, 

counts,  dukes,  and  other  magnates  as  well  as  of  free- 
men. 

(5)  Counts,  hundredmen  {centenarii)  and  vicars. 

(ti)  Placita  Communia  or  Generalia  or  General  Assemblies 
of  Freemen,  for  transacting  legal  and  other  business. 

(7)  Placita  Indicta  or  Special  Assemblies  of  Freemen,  for 

judicial  and  other  purposes. 

(8)  Itachimburgii    and    Scabini   (Scheponen,   Echevins)  or 

Members  of  Local  Courts. 

(9)  The  country  was  divided   into  Great   Pagi,  and  these 

mio  iKigi  inedii  and  payl  minureK  Holland,  Ooster- 
goo.  Westergoo,  Kennemerland,  de  Veluwe  and  Betau 
formed  a  Great  Pagus.  The  pagi  were  ruled  over  by 
dukes  and  counts,  and  the  subdivisions  of  the  pagi 
by  the  ceiitetiarii  and  incariL 

(10)  The  tenure  of  land  was  either  dipminiuni  dii'ectuni 
(allodial  land,  alleu)  or  dominium  utili'  (benejicef*, 
feudal  propei*ty).  These  again  were  paix-elle<l  out 
into  plots  held  under  :H?r\  ile  tenure. 

<11)  The  various  divisions  of  land  were  known  as  iniinses 
or  small  farms,  vvstu*  or  dwelling  plots,  li(psjtitia  or 
small   rural   hoklin;^s,  and  cUlav  or  villa;^es. 
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(12)  Tlie  people  were  divided  into  clerics  and  laymen. 
The  latt-er  were  either  freemen,  divided  into  opti- 
mates,  land-owners  {boni  viri)  and  others,  or  half- 
free  (litea),  or,  lastly,  serfs  (Poullet,  Originen,  vol.  1, 
pp.  66-110). 


CHAPTER  VI. 
THE  LAWS  OF  THE  FRANKS. 

I   SHALL  now  proceed  to  give  a  brief  account  of  the  laws  of 

the  Franks,  for  these  have  played  an  important  part   in  the 

<K*veIoproent  of   the   law  of    the    Netherlands.     I    shall    first 

discuss   the   early   laws   of    the    Franks,    known    as   the    Lex 

Saliai   and   Lcj^  Ripuaria,  and   then   pass    on    to    the    body 

of  laws,  which  consist  of  statutes  passed   by  the  Carolingian 

monarchs  and  known  as  Capitularia.      From  a  brief  account 

of  these  laws  I  shall  pass  over  to  a  discussion  of  a  cardinal 

factor   in    the    development    of    law   in    western    Europe — the 

personality   of    Law.     This   will    enable    us   to   deal   with   an 

important  part  of  our  investigation,  viz.,  the  introduction  of 

Rnman  I^w  into  the  Common  Law  of  the  Netherlands. 

Lex   Salica. — Our   knowledge   of   the   early  laws  of   the 

Franks  is  derived  from  two  bodies  of  law,  one  of  which  dates 

hiick   to   the   sixth   centurj'.     These   laws  are   known   as  the 

Z^j-  »Sri/iVvi  or  the  Laws  of  the  Salii  or  Sea  Franks,  and  the 

Lex  Rijyfuiria  or  Laws  of  the  Ripuarii  or  River  Franks. 

It  was  before  the  death  of  Clovis  (511  A.D.)  that  the  Lex 

Si/iVvf  was  drawn  up.     It  was  no  doubt  a  compilation  of  the 

cu««t<»m»«  and    laws  of   the  Salic    Franks,   but   it    is   clear   from 

t!i»-    ttxt    that    th<*    ecclesiastics    played    a    ^jreat    part    in    its 

pr»nlnction.      It    was    written    in    I^tin.   and    nnich    of    it    was 

Nirpwtfil   from   the   Roman   law.     To  what  extent  the   Konmn 
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law  wa«  drawn  upon  we  do  not  know,  though,  judging  from 
the  chapter  on  contracts,  the  influence  of  that  syfltem  wan 
probably  considerable.  It  is  possible  that  the  first  compila- 
tion of  the  Lex  Salicd  was  written  in  the  language  of  the 
Franks.  During  the  reign  of  Clovis  it  was  in  all  probability 
translated  and  edited  by  Roman  priests,  and  the  language  of 
the  Roman  law-books  was  used  to  express  the  ideas  of  the^ 
Franks.  We  find  in  the  Lpx  Salica  many  of  the  laws  ancL 
customs  which  Tacitus  mentions  as  l)elonging  to  the  oth^"^ 
(lerman  tribes.  Like  the  earlier  Germans  the  Salic  FranW^* 
reposed  in  the  Great  Council  of  the  Freemen,  the  fowrifiu-'*^^* 
Gnie)yih,  full  jurisdiction  over  all  persons  in  the  Sta.1 
Besides  this  general  assembly  there  were  other  courts  pi 
si<le<l  over  by  the  chief  of  the  district  {thungivus 
tuiujlnuf)  or  by  the  chief  of  the  hundred  (cenfenaritm^'^^  ^ 
Tlie  exact  jurisdiction  of  the  thunginus  is  not  clear,  for  ^^^^^^ 
find  him  also  presiding  over  the  vuillum  hgitimum,  Xe*^^^ 
to  these  two  officials  the  fj€X  Sdliai  recognised  two  otli^^"^ 
calleil  the  gnijio  and  the  aacebaro. 

Hie  grafio  (later  graaf  or  count),  as  the   representative   cf^ 
the  princeps,  had  charge  of  the  administration.     He  was,  as  i^ 
were,  the  executive  officer  of  the  princeps.     Originally  he  ha*^ 
no  judicial   functions,  but  as  the  power  of  the  thunginus  de*^ 
creastMl  the  grafio  came  to  possess  judicial  as  well  as  adminui- 
trative  functions.     The  sacebaro  was  also  an  executive  officer, 
and  his  functions  appear  to  have  been  limited  to  the  collection 
of  taxi*s.      At   the   time   of  Clovis  it  would  appear   that  the 
right  of  pronouncing  ju<lgment  over  a  freeman  was  not  con- 
fined to  the    mnlluin  Ugifhnum,  but   that  some  selected   per* 
S4»ns  termed    iyirhimhnrifii  had   the   power   of   pronouncing  a 


THE  LAWS  OF  THE  FRANKS.  39 

doom  or  judgment    Of  these  I  shall  treat  more  fully  when  I 

Qome  to  deal  with  the  development  of  the  law  courts.    These 

Tiehimbargii  do  not  belong  exclusively  to  the  Salic   Franks, 

lor  they  are  mentioned  in  the  Lex  Ripuaria  (Schroder,  p.  223 ; 

Fock.  And.  pp.  17  et  9eq,), 

The  greater  part  of  the  Lex  Salica  deals  with  criminal 
law  and  with  the  penalties  attached  to  various  transgressions. 
Some  titles  deal  with  the  administration  of  justice,  others  with 
naccemion  and  with  the  various  formulae  for  contracts.  Some 
of  the  chapters  treat  of  the  possession  of  land,  sale,  lease, 
exchange  and  payment. 

LeCK  Ripuaria. — The  Lex   Ripuaria,  or  the  Laws  of  the 
River  Franks,  is  considerably  younger  than  the  Lex  Salica,     It 
w^an    probably  compiled  some  time  during  the  sixth   century, 
probiibly  before  596  a.d.     The  compilation  with  which  we  are 
*^nainted  dates  from  the  reign  of  Charlemagne.      In  charac- 
^^^  it  was  very  similar  to  the  Lex  Salica,  and  a  great  deal  of 
*^  i«  devoted  to  the  penalties  due  for  injury  to  person  or  pro- 
perty.    The   Franks  had  in  all   probability  no   public   officer 
^^arged  with  the  prosecution  of  crime.     Each  freebom  citizen 
^^^k    into    his   own   hands   the   pursuit  of   the   criminal,  and 
**lfed  upon    his   relatives  to  assist   him.     The   injured   party 
'OKiertook   the   prosecution  before  the   Hundred  C!ourt  or  the 
Oui  Court  or  even  the  Great  Council,  and  claimed  the  penalty 
^Kich  the   law   accorded  to  him — Ju/licis  non   est   quemlibet 
J^iirare  »W  cond^.mnnire.  absque  legitimo  accustitorr.     Neither 
^  Salic  nor  Ripuarian  laws  mentioned  the  death  penalty  or 
^^Toral  punishment     These  were  apparently  in  the  hands  of 
^he  injured   party  who  liad   not   received  tlie    icmjehl   duo  to 
hilt).     Thus  the  I^.r  Ripvaria  provided  tliat  for   the  theft  or 
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injury  of  an  ox  the  penalty  was  three  soldi.  A  horse  was 
valued  at  six  soldi;  a  cow  at  one;  a  cuirass  at  twelve;  and  a 
trainiid  hawk  at  six.  Not  only  was  the  delinriuent  liable,  but 
his  family  as  well,  unless  they  renounced  their  family  connec- 
tion (^^  'h'  fxi.rpntda  tollers).  In  the  latter  case  the  aocuseil 
was  hrout^ht  before  th(»  princeps.  where  his  prasecutor  a^^ain 
claiintMl  the  penalty.  If  he  still  refused  he  was  declared  an 
outlaw,  i\dr(t  HPrmtnieia  rfiffis,  and  could  Ije  put  to  death  by 
th(»  injured  party  (Rixepsaet,  vol.  3,  pp.  382  et  seq.). 

Both  the  Salic  and  Ripuarian  Codes  were  reco^iise<l  oh  law 
in  various  parts  of  the  Netherlands.  Van  der  Spiegel  says 
(p.  tiO):  There  can  lx»  no  doubt  that  the  laws  of  the  Salic  and 
Ripuarian  Franks  were  of  force  in  the  Netherlands  from  the 
tihK'  that  the  Frankish  monarchs  con(|uercd  that  territory.  As 
re;;anls  the  Netherlands,  there  is  a  donation  mentioned  by 
Fokkens  in  the  Xora  CUlectio  DiplomafKni  Bdgicoruvi  (pt.  1, 
c.  4)  by  which  certain  lands  situat4'd  in  Holland  were  <(ninl4Hl 
iirinr'l'i ii'i  fn  tin'  fti n's  nf  thr  SnHc  fDi'l  Ripiiaruui  Fnink'Ji. 
IJi'sidrs  this  th»*rr  is  more  than  one  instance  of  manumission  of 
slav«  s  aeeordintj  !•»  the  provisions  of  these  laws,  of  which  we  see 
om«  in  Mifiis'  (rrnnf  Churfpr  lU>f'h\  vol.  1,  p.  2J>.  This  was  n«>t 
mhIv  ace-niin;;  to  the  Lcr  Sttlicu,  but  also  in  aceonlanc<»  ys'itU 
niw  «.t*  the  formuliif  «»f  Marculfus,  a  jurist  who  flourished  in  the 
s«vrnth  crntury.  This  shows  us  that  the  work  of  Mareulfus 
waN  u>eo  in  tht-  Nethtrlantls.  and  that  the  formulae  j^atberiMl 
fn»iii  the  Frankisli  and  from  the  Roman  law  were  ustnl  l»y  our 
anet->tMrs  a^  precedents  t>f  judicial  proct»dure.*' 

Tin*  sources  i)i  law,  therefore,  in  the  NethtTlands  at  the  time 
of  the  ( 'arolin;:ian  monarchy  were: — 

'!»  The  aiieit-iit    customs  of  the  (Jermans,  which   re^lat^d 
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the  relations  of  the  ruling  classes  to  the  rest  of  the 

freemen  and  established  many  of  the  principles  of  the 

family  law. 
<2)  The    Lf'gfi*    Rarhiroram,   such  as  the  Salic,  Ripuarian, 

Burgundian.  Saxon  and  Frisian  laws. 
<.'i>  Th«»  /^,r  ErdesinMii'i,  which  consisted  of  the  canons  of 

(Jeneral   Councils,  and   such   legishitions  of  the  Pop»s 

as  applied  to  that  territory. 
(4)  The  Lex  Rtnnana,  and 
<■>)  Th«*  ('npitabir'm. 

I  shall  now  proceed  to  deal  more  fully  with  tlie  last  of  these 
«>urC4-s. 


CHAPTER  VII. 

CAPITULARIA. 

The  Capitularia  were  the  oi-dinances  or  statutes  of  the  Caro- 
lin^ian  monai*chs.  They  were  called  capitularia  either  becaufie 
they  were  divided  into  chaptere  or  because  they  were  made  by 
th<*  einp4»ror  in  council ;  for  capidUwin  means  either  the  chapter 
of  a  l)ook  or  a  body  of  pei-sons,  just  as  we  speak  of  the  chapter 
of  a  lxx)k  or  the  chapter  of  a  cathedral  (Van  der  Spiegel,  p.  63). 
They  constituted  the  body  of  laws  passed  by  the  Great  Council 
under  the  presidency  of  the  king.  As  this  legislation  was 
regarded  as  imperial,  it  applied  to  all  the  subjects  of  the  king 
whereH<K»ver  they  might  live.  The  capitularia  applied,  there- 
fore, not  only  to  the  Frankish  subjects  of  the  Carolingian 
monarchs,  but  also  to  Austrians  or  Italiana  Not  only  did  the 
capitularia  form  a  part  of  the  Z>j*  Mundana,  but  they  also 
fornie<l  an  important  part  of  the  Lex  EccleHxastica.  They  were 
cailtMl  at  the  Council  of  Troffi  (909  A.D.)  the  Companions  of 
the  Canons.  At  the  same  time  the  emperors  did  not  allow 
them  to  Ije  superseded  by  the  canons  of  the  Church.  Thus  we 
find  in  a  rapifnbn*^  of  Charles  the  Bald  (844  A.D.)  **that  the 
bish(){>s  may  not.  under  the  pretext  that  provision  is  made  by 
the  canons,  refuse  to  n»ceive  and  to  carry  out  the  constitutions 
of  the  emp<»ror"  {Cup.  (\ird.  (\tlri,  tit.  5,  c.  8;  Racpsaet,  vol. 
4.  c.  9). 

Church  and  Stat«»  mutually  a.Hsisted  one  another.     The  tero- 
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poral  power  wa«  supported  by  the  Rpiritual  power.  Without 
a  due  appreciation  of  this  important  fact  it  becomes  almost 
impomible  to  understand  how  the  rough,  uncultured  Teutons 
eould,  in  so  short  a  period,  have  established  a  monarchy 
which  absorbed  all  that  was  most  virile  in  Roman  civilisation. 
The  Church  preached  to  her  sons  and  daughters  respect  for 
established  authority,  and  respect  for  the  law,  whilst  to  the 
rulers  she  preached  moderation  and  the  brotherhood  of  man. 
The  emperors  in  their  capitularia  enjoined  respect  for  the 
Church  and  for  her  teaching.  The  Church  was  the  heir  of 
Roman  culture,  and  of  Roman  culture  in  those  days  the  greatest 
factor  was  the  civil  law.  Hence  the  marriage  of  Church  and 
State  meant  the  softening  of  manners  and  the  spread  of  the 
civilising  influence  of  the  Roman  law. 

There  are  several  extant  collections  of  the  Capitularm,  the 

chief  ones  being  those  of  Ang(^sisse  and  Benoit.    The  first  printed 

crillection    is    that   of   Vitus    Amerpachius,   dated    1545.      The 

edition  used  by  me  is  that  of  Baluzius,  1772.     How  long  the 

capitolaria  were  regarded  as  the  law  of  the  empire  we  do  not 

know.    Heineccius  thinks  that  they  were  still   recognised  as 

the  law  of  Germany  as  late  as  952  A.r>.     Raepsaet  is  of  opinion 

that  the  capitularia  were  considered  to  have  had  the  force  of 

law  in  Flanders  and  in  the  Netherlands  as  late  as  the  end  of 

^«  tenth  century.     He  says,  "  They  have  never  been  formally 

•**oii«hed  either  in  France,  in  the  empire  or  in  the  Netherlands ; 

*^^  it  is  therefore  still  in  the  capitularia  that  we  should  search 

'"'  tla»  sources  of  our  civil  and  public  laws"  (Raepsaet.  vol.  4, 

'  ^^-^  y    Van  der  Spiegel  expresses  a  similar  opinion,  and  points 

t.hat  a  great  many  of  the  later  customs  and   usages  are 

'»^o«t    identical    with    the    laws   of    the    capitularia.       Unless 
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therefore,  we  assume  that  the  capitularia  were  always  looked 
u{x>n  as  a  legal  force,  we  should  be  driven  to  assume  that 
from  the  ninth  to  the  tliirteenth  centuries  there  was  a  period 
of  anarchy,  after  whicli  we  meet  with  the  same  customs  and 
usa<;t*s  stated  in  almost  tlie  same  words  as  we  find  them  in 
tln^  capitularia  (V^an  der  Spiet/el,  cliap.  3). 

He  ifiH^s  on  to  say  (p.  ()4),  "There  can  be  no  doubt  that 
tlu'  capitularia  had  the  force  of  law  in  our  country,  for  they 
appli«Ml  to  all  countries  over  which  the  Prankish  kin)^  held 
sway.  This  api>ear.'.  ch^arly  from  the  capitularia  themseK'ca; 
and.  inasnnich  as  many  of  tliem  dealt  with  the  privile^s  of 
th«»  redesiastics.  the  Popes  themselves  admitted  their  authority. 
In  one  of  the  threat  Churcl)  councils  at  Ravenna  (1K)4  A.I>.)  all 
jMisons  were  threat«'ne<l  with  excommunication  who  did  not 
aeknnwii'dtje  the  capitularia  of  Charlemagne  ami  his  suc- 
<M••^s<)rs  (Lahafus  in  (*(nicil,  tit.  i.\,  p.  508).  As  clear  proof  of 
tlh'  autlioril}'  of  thr  capitularia  in  the  Netherlands  we  have 
tli«"  rojntuhifln  tlr  jtfirfihvM  Stij'oninf*  (e<l.  (ieorg.  p.  578).  where 
till-  Words  «K:cur,  Df  pt*rjurlis  sfcuvdum  leiff^m  Stixonicum  fit, 
and  alsi)  thf  r,ipifniirr  in  bk.  «i,  sec.  3G6,  where  a  command 
is  jaitl  njxm  all  tin*  subject  tribt»s  who  are  sj)ecially  menuoned, 
as  tli<-  Uumans.  Franks.  Alemanni,  Havarians,  Saxons  and 
Frisian^.  Airain.  inasnnich  as  thr  counts  of  Holland  obtained 
tiifir  rul«'  and  t«Mritory  fr«»m  i\w  Frankish  monarchs  whilst  the 
capitularia  wtif  still  in  force,  it  will  In-ar  no  contradiction  that 
tin*  laws  and  prohibitions  of  thest*  monarchs  were,  at  any  rate 
at  that  time.  re<*o;rnisi*d  in  Holland. ' 


CHAPTER  VIII. 

PERSONAL    LAWS. 

We  have  neen  above  that  it  was  tlie  practice  of  the  Romans  to 
iut4?rfere  as  little  as  possible  with  the  laws  and  customs  of  the 
people  they  concjiiered.  By  the  force  of  their  superior  civili- 
sation they  hoped  gradually  to  induce  i\nt  con^juered  nations  to 
accept  their  institutions  and  laws.  This  jK)licy  worked  very  well, 
and  we  know  that  Ciaul  was  alnuxst  com])letely  romanised.  When, 
therefore,  the  Franks  overran  (Jaul,  they  found  there  a  civilised 
people  living  under  the  Roman  law.  The  Franks  adopted  the 
same  principle  as  the  Romans,  and  allowed  the  conquered  peoples 
to  live  under  their  own  law  {juvf  xno  nfi ;  sua  hy**  rircrc). 

Tliis  right  of  choosing  your  own  law  had  a  considerable  etiect 
upon  the  later  development  of  our  law,  and  therefore  it  will  Ix; 
advisable  to  explain  fully  what  was  meant  by  living  under  your 
own  law,  the  choice  of  law.  or.  to  express  it  more  in  conformity 
mith  modem  termiuoK>gy,  the  iK*rsonality  as  opposed  to  the 
tc-rritoriality  of  law. 

Accitnling  to  our  modern  system  of  legislation  our  laws  are 
territ<»rial.  i.e.  they  bind  all  the  individuals  within  a  ciitain 
t»Trit'>r}'.  This  is  a  development  v(  later  times,  and  e«rtninly 
-iid  n-'t  pi».-vail  during  the  Mero\  igian  tlyna^^ly.  Earh  inliabil- 
,%ui  **i  t]i«-  Franki^h  kin;;d(>m  wa^  s\il»j»(i  i<»  iln'  law  •»!'  his 
•ATI   nati'^naiity.     Thus    in    hraner    iln'    Frank    was    suhjicl    l4» 

'.},*    L'j    S^d^ta:  the   lUngundian   lu  the   Lrj    lin  rijn  inlunni  m  ; 
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the  Visigoth  to  the  Lex  Antiqua  VisigoOuymm ;  whibt  the 
Roman  lived  under  the  Lex  Romana.  According  to  this  syn- 
teni  the  lawH  were  personal  and  not  territorial.  Their  appli- 
cability was  determined  not  by  the  place  where  the  perROO 
lived,  but  by  the  nationality  to  which  he  belonged.  That 
tliis  system,  which  appears  so  strange  and  unreasonable  to 
us,  did  really  exist  is  borne  out  by  a  large  mass  of  reliable 
authority. 

In  an  edict  of  Lothair  we  Knd  the  following:  Volumua  ut 
amnis  nenatus  et  pcpuliis  Rovianus  intemxjeiiir  quali  viUt  lege 
rircre  ut  sab  ed  rival  (capit.  Lotharii,  I,  sec.  37).  In  another 
eiliet  we  find,  *'  We  decree  that  in  suits  between  Romans  the 
judgment  shall  be  according  to  the  Lex  Rovmna  '*  {aipit.  add.  iv, 
sec.  45.  ed.  Georgius).  In  the  formulae  of  Marculfus  (660  circa) 
we  find  the  following:  "You  will  govern,  according  to  the  law 
and  custom  of  each  one,  all  the  peoples  who  live  under  your 
jurisdiction,  tlie  Franks,  Romans,  Burgundians  and  others" 
(bk.  I,  f.  H),  In  the  Lex  Ripuaria  we  find  the  following:  "  We 
have  decided  that  he  who  lives  in  the  land  of  the  Ripuariaus,  be 
he  Frank,  Burgundian,  AUeman  or  of  any  other  nationality, 
must  answer  when  summoned  I)efore  a  court  of  law  according 
to  the  law  of  the  country  in  which  he  was  bom."  "  If  a  per- 
son is  condemned  he  must  pay  his  penalty  according  to  his  own 
law,  not  acconling  to  that  of  the  Ripuarian  Franks"  {Lex  Rip. 
lit.  ;i3,  art.  3;  tit.  31,  ail.  4). 

Agobardus,  a  favourite  of  Charlemagne,  wrote:  Cujtio  per 
jn* intern  nstrtim  /j#/a<w  hi  nun  haic  tnntae  divinae  ippetutionift 
ftiiifiiti  tftff*if*tai  taiitii  dh'f'rMitas  hyum  quanta  )wn  t^plum  in 
t*ui[pilit<  reijiuutbuft  ft  airitatihuM  wt/  ctiain  in  multiit  dvniibu« 
ImlM'tur.     Xam  ^ilerumque  coutiwjd,  ut  biuiul  cant  aut  txtleani 
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tl*iinq\i€  hofninenet  nullum  eorum  coinmunem  letjem  cum  altera 
luiheat  ejctemis  iv  rebus  transitoriis  cum  intemis  in  rebus 
perennibtis  und  Christ i  lege  teneantur  (Legem.  Gund.  e.  4, 
pt.  3,  art.  2,  ed.  Balaru8;  Van  dor  Spiegel,  p.  82). 

Mattliaeus  givas  us  a  number  of  instances  where  father 
and  son,  husband  and  wife  lived  under  different  personal  laws 
{De  Xob,  1,  c  27);  and,  as  we  see  above  from  Agobardus,  you 
might  sometimes  find  Kve  persons  congregated  in  one  place 
each  of  whom  lived  under  a  different  system.  Here  are  a  few 
more  examples;  " Nos  supradicti  juyales  qui  professi  sumus 
Uge  riiTre  Salica ;"  ''Ego  Maria  quae  professa  ttum  lege 
rivrrt  Runuma"  (Matthaeus,  De  NoIk  1,  c.  27).  Qui  profess  us 
ft  urn  ejc  natimie  med  lege  vivere  Salica  et  Leah  legal  is  jUia 
quondam  Adelberti  de  praedicto  htco  Agrano  qmte  professa 
ftum  ex  natione  med  lege  vivere  LoTigiAKirdorum  (Van  Loons 
AliAide  Regeeringsxvyze,  vol.  1,  p.  201). 

Savigny,  in  his  history  of  Roman  law  in  tlie  middle  ages, 
dincusses  the  raison  d'etre  of  this  personal  law.  He  finds  it 
incooceivable  to  imagine  that  the  primitive  laws  of  the  Ger- 
mans could  have  dealt  satisfactorily  with  the  advanced  civili- 
satioD  which  the  comjuerors  encountered  throughout  France. 
At  the  same  time  the  Franks  were  too  proud  and  too  stubborn 
to  submit  to  the  civilisation  and  the  laws  of  the  conquered. 
Extermination  of  the  conquered  was  out  of  the  question,  and, 
therefore,  the  only  method  out  of  the  dithculty  was  to  allow 
the  conquered  to  retain  their  own  laws,  whilst  the  (Jermans 
who  liveil  auiungst  them  should  retain  theirs.  From  this  fact 
that  the  two  |)eoples  did  not  live  ajwirt,  but  oceupie<l  onr  teiri- 
I'TV  it  followed  that  if  each  citizen  was  to  retain  his  own  law 
It   coultl  be  only  a  j»ersonal  law,  depending  on  the  nationality 
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to  which  he  was  lK)rn  (Savi^jny,  Ge^ch.  des  li.  li,  in  J/.  A.  vol.  1. 
ch.  3,  sec.  81).  Although  it  was  a  general  principle  that  each 
one  lived  under  his  own  law,  we  must  not  imagine  there  wa» 
no  territorial  law  whatever. 

As  the  Franks  were  the  con(jUeroi*s,  they  imposed  upon 
the  conquered  their  system  of  punishments  by  means  of  tincH. 
The  Salic  law  compelled  the  Roman  to  submit  to  compurga- 
tion in  case  of  arson,  and,  as  the  Frank  was  the  conqueror,  in 
some  cases  the  penalty  for  injuring  a  Roman  was  less  than 
that  for  an  injury  to  a  Frank. 

It  is  in  the  domain  of  civil  law  that  the  pei-sonality  of  I^w 
applied  more  particularly.  Suits  Ixlween  Romans  were  judgi^l 
by  Roman  law:  Inter  KomniKf'^  uiujiH-ia  cuuMfirum  Homanijn 
h'ij'ihax  i/iuevipiinufi  ffnninari  (Capito  Ix>thair.  I,  560).  If 
the  suit,  however,  were  between  Franks  or  Burgundians  their 
resfK^ctive  laws  were  appealed  to.  By  the  Lex  G<tndoba(la  if 
a  question  arose  between  a  Burgundian  and  a  Roman,  then 
tin*  Roman  law  was  to  Ix;  consulted  in  order  to  decide  the  dis- 
pute {Lej-  (iinkd.  tit.  .35,  art.  2).  The  son  followed  the  law 
<»f  his  father,  the  wifi*  that  of  her  husband,  and  the  fret,*d 
mail   tlu*   ]H!r^<jn   under  whoso    imunbhanlinm  or  tutelage    he 

St(K)<l. 

Tlie  judgfs  wrre  Ixmnd  to  find  out  what  the  personal  hiw 
of  llu'  pjirtit-i  was,  and  to  judge  accordingly,  and  if  tliry 
nl*usr<l  thty  were  subjected  to  a  money  penalty  (Lrx  Sul. 
til.  riO.  arts.  1  and  2). 

Whftht  r  it  wa*-  p<»v»>iMi:  at  will  tn  uhan;:!'  fnHii  «»nr  sy^lrui 
of  law  t«»  anuilur  ha»*  Immh  much  discusM'd.  The  prol^tibility. 
hnwt  \i  r.  is  that  a  man  wa*>  obliged  to  .submit  to  the  law  of 
lh<    nationalitv  to  which  hr  was  l>orn.  and  that  he  could  only 
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elfect  a   change  by  expresH  connent  of   the  kin^  or  of  Rome 
other  authority  (Lex  Sal,  tit.  60.  art.  4). 

(Gradually,  however,  during  the  Merovingian  dynasty,  laws 
were  enacted  which  applied  to  all  the  inhabitantn  of  the 
king  8  territorj'.  These  laws  were  territorial,  and  existed  side 
hy  Hide  with  the  personal  laws.  In  course  of  time  their  scope 
was  extended  until  they  came  to  form  a  very  important  body 
(kf  law.  At  first  they  were  called  the  Edicts  of  the  Prankish 
kings,  but  in  the  Carolingian  period  they  came  to  be  known 
by  the  name  of  Capitularia.  I  have  dealt  with  these  in  the 
former  chapter. 


("HAPTER  IX. 

FEUDALISM  AND  FEUDAL  LAW. 

CUARLEMAtiNL  wafl  Hucceeiled  by  I^wis  the  PiouH.  The  end  of 
this  unfortunate  rei^n  was  the  commencement  of  the  breaking 
up  of  the  empire,  which  had  lieen  built  up  with  such  care  by 
(J'liarles  the  (Jreat.  The  wretches!  custom  of  partitioning  the 
empire  amonj^t  the  sons  of  the  reignin<^  monarch  brought  the 
Carolingian  dynasty  lo  the  same  woeful  end  to  whicli  it  had 
bn»u<!;lit  the  Merowigs.  Tlie  important  factor  of  this  period 
in  the  developnu*nt  of  law  was  the  usur|)ation  of  the  secular 
by  the  clerical  authority.  In  cons<M|uence  of  this  the  influence 
of  th»'  Canon,  and,  therefr)re,  also  of  the  Roman  law  was  spread 
thruu<^hout  tin*  empire.  Lt'wis  the  Pious  died  in  H4().  and  the 
n*»xt  erntury  saw  the  darkest  hour  of  Eun>pean  history.  The 
Vikini(8  descended  on  Europe  in  the  north  an«I  the  Moors 
extfndwl  their  vi<!tories  to   Italy. 

Tp  to  th(*  time  of  ( 'harleniat^ne  the  Northmen  had  contine<i 
tli**ir  attaeks  u|M)n  western  Knn»pe  to  the  Saxons  and  Frisians. 
Dm  in;;  the  latter  half  of  the  ei^rhth  ct^ntury  they  ctimmence^l 
th«Mr  raids  u|)on  the  e^ist  coa.st  t)f  England,  and  «*arly  in  the 
ninth  eMfitury  b(*;^an  to  fall  u(>«)n  the  undefendt^d  portiouN  i>f 
tli«-  Krankisli  Empire.  I)urin;;  thi'  rei^^ii  of  diaries  the  lireat 
thtii  raids  wt»rt'  fi»M|n»»nt.  Imu  not  s«>  srrious  as  to  l)t»  a  n»al 
diliii:'*!  Unrini:  tin-  lalt«T  half  t»f  the  ninth  eentnry.  however. 
th«-  ih-MMiits  ..!'  th»-  N'Mrthinen  \i\H>i\  the  et»asts  of  the  Krankish 
Kill} •II.'  hfiMhie  tri>«|U«'nt   and  snious.     Thi*   Danes  ravagt'd  ihf 
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criAKt  of  Friesland  j-ear  after  year,  and  the  Emperor  Lothair  wrj* 
ol)li{|r«>d  to  cede  the  inland  of  Walcheren  to  Rorik  the  Vikinj^. 
In  France  the  VikingH  went  up  the  Seine  and  sacked  Paris,  and 
early  in  the  tenth  century  (Oil  a.d.)  Charles  the  Simple  ceded 
Normandy  to  Rollo  the  Dane. 

Holland  formed  no  exception  to  the  inroads  of  the  Northmen. 
The  coaKt  wa»  constantly  ravaged,  and  year  after  year  the 
I>aneA  sailed  up  the  Maas.  The  influence  of  the  Danes  upon 
the  development  of  the  Roman-Dutch  law  was  <|uite  inappre- 
ciable. Their  frwjuent  invasions  no  doubt  tended  to  throw  the 
country  back  to  barliarism  and  so  to  ch(»ck  the  growing  influence 
nf  the  Roman  law,  but  they  exercised  no  positive  influence  in 
modifying  the  laws  of  the  Franks. 

The  attacks  of  the  Danes  in  their  ships  on  tht?  north  and  «»f 
the  rapid  moving  Saracens  on  the  south  could  not  lx»  rept»lle<l 
hy  the  heavy,  slow  foot-soldiery  of  the  Franks.  It  l>ecamt' 
necefwar)'  to  raise  horsemen  wherever  possible,  and  them*  l>ands 
of  cavalr}'.  raised  and  maintainefl  by  tht^  dukes  and  counts  in 
the  territories  over  which  they  were  appointee!  governors. 
fcirmed  one  of  the  (>rincipal  factors  in  the  establishment  c)f  the 
feodal  system.  It  has  often  lieen  asserte<l  that  the  incursions  nl* 
the  Northmen  and  SaracfMis  comix'lled  the  emperors  to  place 
f4trr»ng  militarA*  leadf»i-s  on  the  northern  coasts  and  on  the 
frontiers  of  the  empire,  and  that  tiefs  were  granted  to  them 
a^  a  rewanl  for  their  services.  They  in  turn  jxireelled  t)nt 
ih*-^*  ti«'fs  to  their  followers  u[)on  con<lition  of  s«*r\  ice.  and  Nt» 
Jtn»^'  thf  f«Midal  system.  Thi*<  m*  doul)t  is  true  t<>  »^«Mni*  «'\Tfnt. 
>nt  th«-  l»»st  authorities  tell  ns  that  this  is  nut  th«*  wiioh-  truth. 
Th.*  Mriiriii  nf  th«*  f«Mnhil  system  is  t'ar  nion*  eonn>licate<l  than  tht- 
^.tnt  ♦>(  U'n»*Hees  for  ser\  iees  against   Dane  and  Saracen. 
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Feiulalisin  in  Holland,  like  the  whole  feudal  nysteni  of 
wesleiii  Kiiropi*,  was  not  creat^l  by  a  legislative  Act.  It  waR 
th«-  slow  t^rowth  of  centuries.  The  risi*  of  feudalism  on  the 
<  *ontinent  difi'ere<l  very  materially  from  the  establiHhinent  of 
that  system  in  England.  Feudalism  did  not  exist  in  England 
as  a  system  until  its  introiluction  in  lOWi  by  William  the 
<'om|ueror.  William  divided  the  country  into  a  number  of 
Uironies.  and  placed  over  each  either  one  of  his  fol lowers  or 
an  Anglo-Saxon  noble  favounible  to  his  canst*.  He  compelled 
«M4cli  Ijaron.  great  or  small,  to  swear  fealty  to  him  direct. 
Feudalism  in  England  was.  therefore,  an  act  of  conquest.  In 
Holland,  as  in  the  rest  of  Charlemagne's  dominions,  feudalisni 
grrw  up  from  small  lieginnings  until  at  last  it  became  a  vast 
system  of  government. 

The  germ  of  feudalism  is  to  l)e  sought  in  the  land  laws  of 
tlic  <fernians  and  Romans,  and  in  the  relationship  which  exiated 
lietween  the  (terman  chief  and  his  followers.  It  is.  therefore, 
ini|M>ssible  to  say  here  ended  the  system  of  government  of  the 
Fninks  and  there  l>egan  the  femial  system  (Schn'ider.  pp.  I.W 

Feudalism  was  ba.si*<l  uimhi  two  elements:  the  one  wan 
|H!rM)nal  service  and  the  <»ther  was  l>eneticial  ownership.  The 
vasHiiJ  {lumw,  jitMin.  nutMUM)  swore  that  he  would  faithfoUy 
sfivf  his  overlord  (Hfnitpv,  tlomintfn),  and  the  overlord  gm%*e 
to  his  vaKsal  a  fief  <ir  territory  f<»r  the  u.se  of  himself  and  hia 
d«*.si*endants.  The  services  of  the  vassal  were  such  only  aa  could 
1m-  demandefi  from  a  free  man — knight  s  service  and  attendanee 
at  I'^iUrt. 

The  Oennans  had  fniui  olden  times  lieen  aocuatomed  to  audi 
si-rvict*^.  and  the  freemen  expecte«l  in  their  turn  aervJcea  from 
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their  variouM  classes  of  serfs.  In  the  service  which  the  lUtvt*  (or 
half-free)  owtnl  to  his  master  we  see  all  the  elements  «>f  vassal- 
i\om.  Tliin  ivtationship  of  littu*  to  master  was  similar  to  the 
relation  of  vassal  to  overlonl.  though  hy  no  nu^ms  tlie  same.  In 
lioth  canes  we  have  service,  and  in  Jx^tli  cases  tlie  use  of  lan«l 
in  n*turn  for  si»rvice.  Ihirin*;  the  Merovin<^ian  monarcliy  niany 
of  th»*  kinj^'s  followei*s  had  lK*come  large  land-owners  ami  on 
iheir  land  livt^l  freemen,  half-fret»men  (Uti),  and  enfraneln«ed 
slavfH  of  all  di*scriptions.  Th»*  large  land-owner  thought  it  in 
his  interest  to  tight  for  his  sovereign,  and  his  tenants  ma<le  his 
interest  their  own. 

Bninner  has  pointed  out  that  the  nee<l  for  horsi^-.soldiers  to 
defend  the  Church  against  the  Turk,  an<l  the  empire  against 
thr  Dane,  was  als<i  a  caus^  which  operate<l  in  tin*  establishment 
of  vassaldom.  Mo«lern  (lerman  historians  «l<ml)t  very  much 
whether  the  old  view  is  correct  that  the  Merovigian  monarchs 
gav**  lien»'tic«*M  t4>  their  followers  in  order  to  ih^fend  their  fron- 
tiers  against  the  NorthnuMi  and  the  Arabs.  That  such  may 
hav«»  \)e**n  one  i)f  the  reasons  is  highly  prol)able.  Roth  thinks 
that  the  lx*neHc<*s  wtre  givL'U  in  usufruct  to  the  vassals  like  the 
{♦'asfs  i»f  Church  lands  to  its  tenants. 

It  is  a  niatt^'r  of  dispute  whether  this  combination  of  vassal- 
dom and  U'ni»Hc«» — service  and  laml — had  its  tirigin  in  (taul  or 
in  l»mbardy.  Van  Leeuwen  givt»s  the  following  account  of  the 
introduction  of  the  jn**  ff^ufli  in  Holland:  *  Th<*  origin  of  the 
f»*ti<liil  law.  and  by  whom  and  when  it  wa^  intnMhie«»<l  among  us, 
I-  uncertain.  TIh'  common  opinii>n  is  that  it  was  Hr^t  intn»- 
dn**»*4|  by  tilt'  t*urth«»r  Saxons  an<]  anei»'nt  (I«Tnian  tril***^  in 
Italy,  [fcarticularly  in  the  duchy  of  .Milan  where  th«»v  ma*!*^  th«'ir 
tir*»i  inroA<l  and  for  a  long  time  IumI  tin*  upper  hand  under  the 


54  HISTORY  OF  THE  ttOMAN-DUTCH  LAW. 

name  LoDg  BeardH  (whence  the  term  Lombaitl  is  Htill  in  UHe).  iu 
oifier  to  make  the  fealty  of  their  HubjectK  more  certain;  and 
having  become  an  institution  of  the  emperorH  Henry,  Lot  hair. 
I'onrad  and  Frederick  Barl)arosHa  it  waH  tranHmittcd,  about 
1100.  to  US  as  well  as  to  other  nations '*  (Van  Leeuwen'n 
Cotnuif^ntftries,  Kotz^'s  trans.  2,  14,  1).  Most  of  the  modem 
(jierman  writers  reject  this  view,  that  feudalism  was  intro- 
duced by  the  I^ombards,  and  regard  France  as  the  place  of  iu» 
hi  nil.  Kindred  systems  wei'e.  however,  in  all  probability  in- 
tnxiucud  aV)OUt  the  same  time  in  various  |>art^s  of  (tertiiaii 
trnitory,  thout^h  no  doubt  the  feudal  system,  as  it  prevailed 
in  Holland,  owed  its  ori^n  to  Charles  Martel  and  his  suc- 
cessors. BlunUschli's  view  is  that  feudalism  originated  iu  a 
mixtiuv  of  the  (termanic  custom  of  making  the  chief  ami  hi> 
lieutenants  mutually  dependent,  and  the  Roman  custom  of 
Nettlinj;  s()ldiei*s  on  the  frontiers  {St(i^(tMwoiif*rhHrh,  nab  mc^ 
Lfh  If  redit). 

The  feu<ial  system  as  such  was  l)oru  just  alxjut  the  time 
wJMii  the  (tennuns  had  made  themselve>^  mastei*s  of  northern 
Italy,  and  when  they  became  subject  to  attacks  on  all  their 
tioiitier.>.  It  seems  reasonable  to  sup{K>se  that  it  was  the  reHult 
ot  a  fusion  of  Roman  institutions,  the  practict*  of  the  Church. 
which  was  a^ain  Ijasi^i  on  Roumn  law.  and  the  native  cuHtoiuM 
ol  the  (termans.  The  system,  however,  as  intnHluce<i  inU)  Hol- 
land was  the  feudalism  as  perfect4*cl  by  the  Merovin^an  aud 
('arolin^ian  monarclis.  It  is  dithcult  to  say  exactly  at  wliat 
[M'ri«Ki  th(*  intPxiuction  into  Hollaml  t<K>k  place,  but  it  wan 
pmlmbly  considerably  earlier  than  the  date  su^^^ted  by  Van 
I^eeuwen.  In  courst*  of  time  the  feudal  system  became  so  cry- 
Mai  lined  that  the  relation  of  lord  to   vassal,  and   their  mutual 
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n^htn  and  duties  towardft  each  other  as  regardH  the  lapd  tenun*. 
could  be  accurately  formulated  and  defined. 

The  feudum  or  heneficivnn  (Uen)  was  an  estate  which  was 
^n^nted  by  the  lord  to  his  vassal,  subject  to  the  condition  that 
the  daniiniuw  I'^ivile  remained  with  the  lord,  whilst  the  doini- 
ntum  utile  went  over  to  the  vassal,  pmvided  that  the  vassal 
swore  fealty  to  his  lord  and  performed  the  required  services. 
Originally  personal  and  real  rights  were  indissolubly  mixed, 
but  in  time  fealty  came  to  Ix*  regarded  as  attached,  not  so 
much  to  a  particular  person  as  to  the  person  by  virtue  of  his 
««unerKhip  {JideliUut  realin).  The  Roman  law  was  invoked  to 
HyHtcmatise  and  codify  both  the  pei*sonal  and  the  real  rights. 

Although,  as  we  have  seen,  it  is  very  doubtful  whether  the 
ft-udal  system  as  such  had  its  origin  in  Lombardy.  there  is  but 
little  doubt  that  the  feudal  law  as  a  .system  of  jurisprudence 
came  originally  from  Milan.  In  1158  and  11()8  two  judicial 
i>fiicerN  ^f  Milan  collected  and  systematised  the  law  regarding 
fea<lal  property  as  it  had  been  recognised  by  the  Milane.se 
oi>urt8.  These  two  officers,  Obertus  ab  Orto  and  (ierardus 
Niger,  publisheil  the  law  regarding  feudal  projKjrty  in  a  book 
railed  the  Libi*\  FrmUtrani.  It  soon  became  universally  recog- 
nised as  the  text-book  for  feudal  law.  Hugolinus  and  Colum- 
binuA  wrote  ctnnmentariea  and  ghwses  on  the  Libri  Feud^trtim. 
The-se  gloH.ses  were  afterwards  placed  as  a  decinui  collatio  at 
the  end  of  the  Corpus  JiLris,  where  they  are  still  to  be  found 
undt^r  the  desigiiati<»n  of  Jwh  Femlorum  et  (^onHuetud'niex 
y^adut'Uin. 

A.s  the  ft»u<lal  syHtmi  had  Ijeen  extended  to  llolhmd.  the  .///< 
F^'td^jruiii  applie<l  to  that  province  as  it  did  to  th*i  other 
countries*  of  Kurope.     It  is.  however,  a  noteworthy  fact  that  the 
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Frisians  never  accepted  tlie  feudal  law  as  part  of  their  le^l 
system,  for,  as  Huber  tells  us,  they  could  not  endure  thAt*  the 
woi'd  **servico"  should  apply  to  their  customs  (Huber.  HmI. 
Rerhf,  2,  c.  3(>).  This  Jua  Feuflorani  was  another  channel  thnnijrh 
which  the  principles  of  the  Roman  law  Howe<l  into  Holland. 
Its  influence  upon  th(?  «reneral  law  of  Holhmd  was  not  vt*rj' 
ffreAt.  though  it  nnist  be  remomb<Med  that  for  a  lon*r  tini«»  (here 
was  a  well-recognised  court  which  tlealt  with  feudal  nOations 
and  feudal  property  (Ifevhof).  In  time,  however,  the  feudal 
law  in  Holland  only  applied  to  a  particular  kind  of  tenure".  lu 
an  indirect  way  it  influences!  K<iman-I)utch  law.  for  it  kepi 
alive  such  principles  of  the  Roman  law  in  the  middle  ages  a» 
ha<l  been  intix>duced  into  the  {•ontiivpiudiiia^  Femhfvam.  ni«»rr 
especially  with  regard  to  erff)firhf  or  emphyteusis  (Schroder, 
pp.  158  '*t  neq.:  Holzendorf's  Eiicyrhtittvdi^.  vol.  1,  pp.  1(50 -tSS: 
vol.  8,  p.  545  :  Bluntschli's  SttvttH  WorffiH>ti4*h,  '*ah  fvxfv  L^hn-^ 
r^'cht:  Giutni  Hinfoire,  p.  274:  Bort.  h't^nrejchi). 


CHAIT'EK  X. 

SKETCH  OF  THE  HISTORY  OF  THE  NETHERLANDS. 

Is  thiK  and  the  following  chapter  it  is  my  intention  to  set 
out.  AH  briefly  ah  poHRihle.  the  main  features  of  the  history  of 
the  N^'therlaiids  from  the  rule  of  the  counts  to  th<*  estahlish- 
ment  «»f  the  Ktitavian  Republic  in  179o.  My  chief  object  is  to 
ipve  the  student  H4)nie  idea  of  the  constitutional  history  of  the 
Netht^rlamN.  for  that  history  is  so  Ixnind  up  with  the  deveh»p- 
tnent  t>f  its  laws  and  institutions  that  it  is  soim^whait  «lifficult  to 
appreciat**  tlie  latter  without  having  some  knowltMl^**  of  th<» 
forni»-T.  The  main  facts  to  which  I  would  wish  to  draw  the 
student's  attention  an» :  ( 1 )  That  the  C(nnits  of  Holland  and 
other  sovvnMjfii  princes  who  .hohl  sway  in  the  I>ow  Countrien 
w**n*  not  nionarchs.  but  overlords  of  separate  provinces;  (2)  that 
the  influential  forces  in  the  State,  until  the  reign  of  the  Hi>use 
of  Kur^indy.  w«'re  the  count,  the  nobles  and  the  cler^  :  (3) 
that  the  fourth  estate,  the  towns,  grew  from  small  beginnings 
io  great  power,  and  that  they  fonne<l  a  powerful  burgher  aris- 
toeracy .  (4>  that.  stirre«i  up  by  the  Reformation  and  the  hatred 
of  the  Spanish  hnjuisition.  the  towns  brought  alxml  the  Dutch 
K'-public .  and  (5)  that  this  form  of  govtMinufUl  last^^il  practi- 
emlly  until  the  French  rule.  In  ordn  to  ;rnisp  th«'  constitu- 
tional history  1  .shall  first  givi»  a  brief  sketeli  of  the  early 
pilitical  history  (»f  the  Netherlands. 

The  Netherlands,  as  we  have  seen,  formed  part  <»l  the  empire 
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of  the  Franks.  They  wore  not  ruled  by  a  single  governor 
representative  of  the  omperor,  but  were  divided  into  a  numl 
of  provinces  and  cantons  or  goiiwen,  and  these  were  presic 
over  by  dukes  and  counts  (gtxi,ven).  In  the  north  the  m 
powerful  pnivincos  were  (lelderland.  Ttrecht,  Friesland  a 
Holland ;  in  the  south  Flanders  and  Brabant,  (fclderland  a 
Brabant  were  dukedoms ;  Flanders  and  Holland  were  coo: 
nhips  {(jnuifschappen).  whilst  Utrecht  was  a  bishopric.  Ov 
ijssel,  Drenthe,  (ironin^en  and  the  Oinmelanden  were  consider 
I>art  of  the  bishopric  of  Utrecht.  Holland  included  Noi 
Holland.  South  Hollan<l  and  West  Friesland. 

In  92:?  A.h.  Charles  the  Simple  confeiTed  upon  Count  Dirl 
the  fief  of  Hollan<l  tocjether  with  the  Church  of  Kguiond.  l)i 
I  was  t\w  HrNt  hereditary  cou!it  of  Holland  and  the  founder 
the  House  of  Holland.  The  counts  of  Holland  through  th 
connections  iN^Ciinie  extremely  powerful.  In  order  to  ^sfive  I 
student  an  idea  of  the  influence  of  the  counts  of  Holland  I  c 
<lo  no  U'tter  than  (juotf  the  words  of  Kluit  and  (in>en  v 
PrinsU'rtT  (sec.  .SS):  "  Ma!iy  have  tCK)  slight  an  opinion  of  c 
earliest  counts.  They  were  related  to  the  crowns  of  the  pr 
cijMil  houses  of  (lennany  and  France.  Kings  niarrit>d  th 
daught«-!s.  They  w»»re  the  posses-sors  of  princely  incomes  a 
of  pro|»erty  either  inheriuul  from  the  empenn-s  or  won  by  \ 
sword  or  purchased  with  their  gold.  Floris  II  was  called  t 
very  rich  count.  Dirk  II  married  a  daughter  of  the  king 
France.  IMiilip  I  of  trance  was  the  son-in-law  of  Floris 
The  nistiT  of  the  Knqxior  Iy>thair  was  niarried  to  Fh)ris 
the  sister  of  the  king  <»f  Scotland  was  the  wife  of  Floris  I 
whilst  .John  I  married  a  daughter  of  a  king  of  England.*'  Th 
wealth  WHS  great   and   their  courts  were  equal  to.  if  not  bet 
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^iiAii  llioMf  of  most  European  princcH.      The  Church  was  jK^wer- 

^ul  and    well    endowtnl.      Holland    i>o88eHMed    many  abl)eyR   of 

I        citiiMtlenible  influence,  Huch  oh  those  of  Esmond  and  Kijnhbui'g. 

I        Hie  iiolile  houses   were   many  and   intluential.     The   hoUi^eH  of 

f<in«ind.    Hrederode  and  Vo<jrne  are  names  well  known  to  the 

Uur  history  of    Holland.     The  counts  were  staunch  adherents 

I'i    the    Church.   t<M)k    part    in   the    Crusmles,    helped    the   Pope 

A^ifiikinst   the  emiK'njr.  and   aidi*d   the  Church  in  the  suppression 

ol*    lieresy.     It  was  during  the  rule  of  the  counts  that  the  towns 

ft>I      floUaud  began  to  grow  in  importance,  and  to  aid  the  counts 

ift>^«^iist  the  encniaching  {tower  of  the  nobles. 

Tile    HoUf*e    of    Holland    was   succee*led    by    the    Houst*    of 

ll«"^&Ae|/ouwen  or  Hainault  (,1299).     William  111  added  Zi*eland  to 

tit^f*     M  of  Holland,  and  the  counts  of  Holland  became  counts 

•  •%       Holland.    Henegouwen    and   Zeeland.     Under  the    Hoase   of 

Htrtieguuwen    the    trade  of    Holland    increast^l.    and    with   that 

l\i^T     }M^A\i\i    of    the  province.       In    1845    the    House    of    Hene- 

*^«>uwen    die^i    <mt.    and    HolUnd.  Zeeland  and   West    Frieslan<t 

l«^^«it;d  by  succession  to  the   House  of  Bavaria.     It  was  during 

liii.*»   iH^riotl  that  the  feud,  known  as  the  feud   of   the    Hucken 

iHf  i^^k^)  and   Kabeljauwen.  broke  out.     Civil  wjir  disturlied  the 

^c»>unirj'  and  injured  its  tmde. 

ill  U2«.  after  the  death  of  John  of  Bavaria,  the  provinct^s  of 
"'*ll*ii'J.  West  Friesland  and  Zeeland  |>assed  to  Philip  the  (it>o<l, 
****'  iliiw  wa.s  foundeii  the  House  of  Burgundy.  Philip  was 
l*'ik»-  n|  Burgundy,  Fhunlei*s.  Mechlin.  Franche  Coinl<*.  Artois. 
^•*'ni>  Naunir.  Brabant.  Limburg.  Hainault.  Holliind.  Zttland 
•"*'*  ^\e>t  Fri»'slan<l.  Philip  was  th«*  tirsi  ruh-r  nt*  iht* 
■  •tliHrlaiid.'*  who  eonc<Mve<l  the  detinile  policy  of  ;^nadiially 
'^'^'^l^iUhrtiing     thr     heterogeneous    counlsliips.    dukrdonis    and 
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bishoprics  into  one  homogeneous  stnte.  His  nile,  liowever.  over 
the  Netherlands  was  not  a  happy  one.  He  constantly  brok«*  hi^ 
promises  and  disre«jarded  the  priviloiros  tif  the  towns.  In  144* 
he  imposed  a  tax  on  salt  without  the  cons4»nt  of  the  EflUte* 
(Stiffen}),  (ilient  resisted,  and  was  reduced  only  aftvr  a  f our  • 
years'  strn*jt^le.  Thi*  cruel  punishment  of  ( ihent  raused  ifpnU 
misery  amonjjst  the  industrial  population  and  incen'<»d  th*? 
Flemish  towns. 

Philip  the  (iood  was  sueeecdiHl  in   14t)7  by  Charh's  the  B«»W 
{l^  ttmri*air«').      This  ruler  was  even  more  untrustworthy  than 
his  fatlier.     No  oath  was  sivcnMl  to  hiui.       His  ambition  wa«  to 
ftxt^'ud  his  dominicms  from  the  North  Sea  to  the  M<Hliterran»*;i'*- 
For  this  pur|)ose  he  enjjaj^ed  in  numerous  wars,  and  in  <«tler    f 
pay  lor    these    he    oppresMMl    and    taxe<l    th«»   Netherlands,     f^* 
C(»nlinued   the   work    of   his  fatiier  in  fomng  tribut**  from  tl»" 
towns.       In   Holland   diaries  established  a   military  tlespnti^i*^ 
while  in  thf  southern  .Xetlierhmds,  after  the  revolt  of  Lieije    ^'" 
deprived   all   the  imixirtant    towns  of  the  lilH»rtit»s  they  wen-    *^ 
jealous  and  proud  of.      In    1477    he  marehed  against   lb*-  Swi  **• 
Confederation,  and  was  killtMl  at  the  siege  of  Nancy.     Hp  co^ 
nnu«*d  th»-  ]>«»licy  of  hi^  father  to  form  a  monarchy  out   of  h    ^ 
rninH'rous  |H>sM'.s.sions.     .\s  he  was  not  entirely  <le|x»ndent  on  th^ 
Netherlands  he  had  but  little  HcrupK*  in  exacting  fi-om  the  t4>un^ 
of  Holland,  (^trecht.  Bralwint  and  Flan*lei*s  as  much  as  he  couM 
manage  to  s<|U«M*xe  out   of  them.      It  was  during  his  reign  thi^ 
the  idea  of  a  protective  union  of  various  provinces  an«i  town  " 
iM'came  more  than  a  mere  political  speculation. 

The  heir  of  (Miarle.s  the  l^)ld  was  his  young  daughter  Maria  — - 
th»*  I-a<ly  Mary  of  Burgundy.  Ixmis  XI  imme<liat«'ly  strove  to  lav 
fiis  hands  on  the  poHHessiouR  of  the  Hous4»  of  Burgumly.       H» 
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'"Aiijfht  to  many  her  to  the  Dauphin,  a  lad  of  eight  years,  or  else 

to  a  French  noble.    When  these  proji«ts  failed  Louis  seized  the 

duchy  of  Hury^ndy  and  occupied  Artois.   This  roused  the  Flemish 

t«#ww».  and  they  sided  with  the  Lady  Mary  against  the  French 

-  kinjj.     She  luid.  however,  to  pay  for  their  support  and  to  pro- 

niiK^  t4>  maintain  their  liberties.     In  March  1477  she  granted  to 

\\\t  Netherlands  their  great  Charter — De  (hv)ote  Privlh(jie — in 

rHurii  for  tlieir  assistance.      '  It  was  this   constitution    which 

MAfj's  grandson  violated,  which  the  Netherlands  took  up  arms 

tn  n>cover  and  maintain,  and  which  Holland  fought  for  during 

iii<fr%-  than  fifty  years,  and  finally  secureil.      It  pi-ovided  that 

'iffic^s should  be  filled  by  natives  only:  tliat  the  (ireat  Council 

Aod    Supreme  Court  of    Holland  should   be  re>established   and 

'Ai^uld  lie  a  court  of  appeal,  having  no  jurisdiction  over  the  other 

trilHinals:  tliat  the  cities  and   Estates  should  hold  diets  when 

tn^y  chose;  that  no  new  taxes  should  be  imposed  without  the 

^'^^M'tit  of  the  Estates ;  tliat  no  war  should  be  undertaken  witli- 

^^  thv  consent  of  the  Estates :  that  the  language  of  the  people 

^^^•^Jd  bt?  used  in  all  public  and  legal  documents :  that  the  seat 

^  ^^vemment  should   be  the  Hague;    that   the  Estates  alone 

""'•ki  regulate  the  currency:  and  that  the  sovereign   should 

^*ue  in  person  before  the  Estates  when  supply  was  re(|uired  " 

^Thorold    Rogers'   HolUtnd.  p.  41).      It  aJMi  provideil  that  the 

^^"^«^ign  could  not  marry  without  the  consent  of  the  Estatea 

^'•^  pvovinceH  then  suggested  that  the  Lady  Mary  should  marry 

*^^iuiilian  of  Hapsburg,  the  son  of  the  Emperor  Frederick  III. 

^^^  propuaal  was  entertained,  and  in  August,  1477,  she  became 

^  ^fe  of  Maximilian,  and  their  son  Philip  the  Fair  was  the 

^*^  of  the  Austrian  line  (1482-1506). 

^ilip  the  Fair  married  Johanna,  the  daughter  of  Ferdinand 
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and  Isabella,  and  their  Hon,  the  ^eat  Emperor  Charlen  T. 
was  l)orn  at  (Mient,  a  Dutch  aoverei^,  King  ^f  Germany. 
King  of  the  two  SicilieH,  Archduke  of  Auntria,  Count  of 
Burgundy,  Holland  and  numerous  other  places.  From  the 
death  of  Philip  to  1517  the  Netherlands  were  governed  b y  • 
regent. 

In  14JU  Philip  the  Fair  assembled  the  States  at  Oertmiden- 
bt»rg,  and  informed  them  that  he  did  not  intend  to  abide  by  the 
provisions  of  the  (treat  Privilege.     The  provinces  objected,  bat 
t»ventually  a  compromise  wa«  arrived  at.     After  that  the  towiv* 
st!f)v«t  hard  tf)  gain  l)ack  what  they  had  lost,  but  neither  Philip 
nor  ('lmrh»s  V   \v<?re  inclined  to  budge.      After  the  end  of  iH^ 
fifteenth  centuiy  the  period  of  Privileges  was  dostsl.      Dnrim^ 
tlie  following  century  the  provinces  and  towns  ha*l  to  win  thei  ' 
lilH'rtit»s  by  the  swonl. 

In  1555  Charhvs  alMlicat<Ml  the  sovereignty  of  the  Nether^ 
lands  in  favour  of  his  scm  Philip,  who  during  the  following 
y»*ar  In'oaine  Philip  II   of  Spain. 

(MiJirleM  V  was  very  favourably  disposed  towanis  the  Nether  - 
ImihIs.     He  never  forgot  that  he  was  lM>ni  a  Netherlander.     <hr^ 
the  whole  hi»  may  Iw  s^iid  to  hrtve  ii'spt^eteil  the  Hl)erti«»s  and  thts* 
j)riviletrt.»*    of   the    proviiuM's    except    where    they    were   ust^l  f<  ^ 
furtlh-r    h«*rfsy.    fin<l    they    in   turn   were  loyal  t4)  the  emp«'n»r- 
A  ijP'Ht  deal  of  iiii|M>rtant  legislation,  as  we  vhall  s*h»  later.  wa«* 
♦li.'    wtrk    of  < 'harlf*>       Philip    II.   on    the   «»ther   hand,    was  at 
hiNiit    a    .Spaniartl.   and    shc»\vrd    but    litth*   »*yiiipathy   with   the 
|M-.i|»l.-   of   the    Xi-thtrlafMN.      It    was  tluriiii:  liis  reign  that  the 
i^p  at    *»rrugi;l«-    \**r    frrtMlom    i<Hik     plac**     whieh     has    Uvn    *«» 
••i«M|iir!iily     d^'pirtod     by     M«»llfy     in     hi^     RiMi-    *»/    th*'     Ihttrh 
f't'fnthh'        *^paiIl    wa>    I'iiimmI    to    n*lin<|iiish    h«'r    UtA*\    on   th»» 
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northern  provinces  of  the   Netherlands,  soon  after  destined  to 
beooine  a  strong  republic. 

The  House  of  Austria  continued  the  policy  of  the  House  of 

Burpindy  to  unite  the  Netherlands  into  one  great  State.     The 

main   object   of   Charles    was   to    create    a    powerful    bulwark 

apuufit   French  aggression.     The  States   themselves   desired    a 

defensive  union,  and  Charles  thought  that  it  was  easier  to  get 

contributions  from  the  representatives  of  the  provinces  collected 

in  one  council  than  from  seventeen  different  councils.     In  154^, 

by   the  treaty   of   Augsburg,   the   seventeen   provinces   of   the 

NVtherlands  were  declare<l  independent  of  the   empire   though 

noder  its  protection.     The  effect  of  this  attempt  at  union  was 

'WJt   quite  what  Charles  contemplated,  for  instead  of  increasing 

^  power  of  the  House  of  Austria  in  the  Low  Countries  it  soon 

^oj^ht    the  provinces  that  if  they  banded  together  they  were 

'*''    better  able  to  defend  their  liberties  and  privileges  than  if 

^"^y  Htood  apart.     It  was  this  policy  of  union  which  eventually 

'^^^Ijht  abrmt  the  loss  of  the  United  Netherlands  U)  Philip  of 

Spain. 

*Q  dealing  with  the  history  of  the  law  during  the  reign  of  thi* 

cwiUtH,  we  are  apt  to  be  confused  by   the   fact   that  the  sam* 

person  is  Count  of  Holland.  Count  of  Brabant,  Count  of  Frif^s. 

*^  and  I  hike  of  Burgundy.     The  beginner  often  thinks  that  as 

^^  change  from  the  Houst'  of  Bavaria  to  that  of  Burgundy  tli»- 

Ww?.  of  Holland  must  naturally  l^e  affected  thereby,  so  that  at 

^^"^  time   Bavarian   and   at  another   time    Burgundian   customs 

'f^'Uld  l)e  intrcKluced.      Tht»  reader  will  he  spared  a  great  deal  nf 

tnw  rtinfu«iirni   if   he   rein»'mh«rs  that   whrtlur  a    l»avariaii  or  a 

nurjTQi^jjj^,,    Austrian  or  Spaniaul  riihd  mm  r  Hullainl  lu-  alwiiy^ 

niW  .K.r  th»-  province  a>  ( 'nuiil   ».!"   HMJlaud    /••rjainl  and   Wr^T 
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Kricsland.     The  law«  that  were  adminintered  in  Holland  wett 
tlie  laws  pniiniilc^ated  by  the  Bavarian  or  Austrian  prince  Rolely 
in  his  capacity  as  Count  of  Holland.     These  laws  were  usoallj 
trained  by  the  Kstates  of  the  provinces,  and  were  proniulf^ted 
after  receiving  the  sanction  of  the  Count  of  Holland.     No  doubt 
the  foreign  and  home  policy  varied  in  accordance  with  the  vicw» 
of  the  difienaU  princes,  but  the  great  bulk  of  the  common  law  of 
th«»  various  provinces  of  the  Netherlands  was  uuaffect<Kl  by  the 
change  (»f   Hous*'.      The   laws  promulgated    by   Charles   V.  ai 
(Nnint  of   Holland,  were  valid  in   Holland,  Zeeland  and  West 
PVieslaiid.  and  had  no  effect  beycmd  thosi'  provinces,  while  the 
laws  which  he  promuigatcHi  in  Germany  or  Spain  had  no  woof- 
nit  ion  in  the  province  of  Holland.      When,  therefore,  we  speik 
of  t])(*  laws  that  were  proinuIgate<l  in  Holland  or  the  privihsges. 
keiueii.  charters  or  handvesten  that  wei*e  granted  to  the  various 
citi«*s  in   Holland   we  must  always  remember  that  thoM  mm^ 
grante<l  by  the  various  princi*s  as  counts  of   Holland.  ZeelaB^ 
and  Wtwt  Friesland. 


CHAPTER  XI. 

EARLY  CON8TITUTIONAI.  HISTORY  OF  THE 
NETHERLANDS. 

We  saw  that  in  the  early  German  period  the  king  was  the  head 
o{  the  State,  and  that  the  land  was  parcelled  out  into  cantons  or 
goowen.     The  greater  part  of  the  government  was  carried  on  by 
the  king  and  his  followers,  though  at  stated  times  all  the  free- 
men assembled,  and  their  voice  determined  how  graver  questions 
RhcMild  be  solved.     Every  gouw  was  governed  by  a  chief,  whilst 
oixier  them  stood  the  leadei-s  of  the  hundred.     This  system  was 
oootinued    by  the    Franks,    but   owing   to  the  introduction  of 
Christianity  and   the   gradual   growth  of  towns,  to  which  the 
»riy  Germans  were  unaccustomed,  it  was  found  necessary  to 
n»odify  the  old  fonn  of  government.     Under  the  Frankish  mon- 
•"^tH  it  became  impossible  to  summon  all  the  people  to  a  general 
^^«»eil,  and  so  the  Frankish  sovereign  and  his  entourage  obtained 
•  po^wer  far  more  extensive  than  that  of  the  early  German  princeps. 
^  li^rge  provinces  fell  under  the  sway  of  the  Merovigian  and 
^^•'^^^lingian  monarchs  it  was  found  necessary  to  send  deputies 
(»»*-**«)  from  the  central  government  to  control  the  provinces 
^^    tj}  keep  the  emperor  in  touch  with  them.     The  influence  of 
^"♦'    V'hurch  on  the  Crown  had  also  a   far-reaching  efl'eol.     The 
^**<''^'^iaHtical  |K>wer  was  niinghxl  witli  the  temporal  in  a  nianiKi 
wholly  unknown  to  the  early  Franks.     As  tnule  ineiviisiMl  the 
TVHr^^jsjKity  f,,r  towns  l>ogan  to  he  felt,  and  the  primitive  village^ 

6*1  R 
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urradually  ^ew  into  the  fortified  town.  A$^in,  as  the  tribe 
Hettled  clown  upon  the  soil,  and  territorial  interests  spran;^  up, 
the  lar;;er  land-owners  l)egan  to  dissert  rights  unknown  to  tht 
early  tVcMMiien.  The  fn^enian  who  had  distino^uislied  himself 
hy  his  valour  in  the  f\M  l)ecanie  a  t<jrritorial  nohle,  and  on 
his  fstatcs  were  IVeeinen  who  paid  him  trihut*^  for  the  privilege 
of  living  on  his  land,  slaves  whom  he  had  enianeipat^Hl  and  who 
now  Ix'longed  to  the  land  {fitrs,  luHpritji*it),  and  slave-s  still  in  a 
state  of  thraldom.  The  king  and  his  followei-s,  the  Church,  the 
territorial  nohles,  the  fre«*men  and  tho  l)urght»rs  of  tin*  towM 
began  to  act  and  react  upon  one  another,  and  so  to  coiupuoe 
tliat  complicatAi<i  syste!ii  known  as  the  Stiite. 

Wt»  havr  trac<Ml  the  growth  of  tht?  feudal  system,  and  hHaII 
now  trae«*  the  risr  of  a  new  eliMuent  in  thi^  government — the 
voiet?  of  the  burghers  of  the  chartered   towns.     The  idea  tha^ 
the  sov«»reign  power  should  ctmsult  the  four  Estates  iStanden 
i>r  Sft'ihl^v)  wjis  one  of  slow  growth,  thougli  the  germs  of  it  ff^ 
bjiek  to  a  reniott*  past.     In  the  early  Oi^rman  times,  as  we  ha^**^ 
s«»en.   the   king   consult«'<l    his    nobles   and    other    freemen.   ba»^ 
after  th«»  intnxluerion  of  Christianity  and  the  growth  of  tl^ 
Church  s    |x>wer   sIh»    insinuatetl    herself    into    the    councils      * 
State.     Though  in  thtH>ry  the  freemen  were  still  to  Ix*  (Ninsuh**"* 
in   practice   it    «»nly   <KX*urred   when   sjH»cial   nu>ney  grants  w*-  ^ 
S4»ughl.      As  the  towns  grew  in  importance  they  took  the  pl»*-^ 
•  »f  the  fit-rincn.  until  they  f«»!re«|  thfmsrlvfs  t<»  !>«»  rec<ignisis]    -s«* 
a  !*i»urth  Kstaie.     In  many  resjH*cts  the  const ituti«»nal  hist4iry     * 
tlw*    N«thrrlanils    is    vi-ry    .similar    to    that    «»f   other    K»iroper^ 
stat.-s    but    tli«-    iiisigiiitifiince   of   its   terrilniy,   the    wealth   ai  ^ 
rapid  giowtii    ••!    it^   towns,  and   the   iiidt*|Hj)dent    spirit   «»f  i  ^ 
{HMiple.  caused   it  Uf  emerge  from  feudal  oppression  and  fro-^' 
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Aatocratic  rule  earlier  than  its  neighbours.  ItM  chartered  towns 
at  first  modified  the  feudal  system  and  then  caused  it  to 
disappear  almost  entirely. 

I  shall  now  briefly  describe  the  four  Estates,  and  then  show 
how  they  were  united  in  the  great  councils  of  the  State. 

The  EstateB  (Staten).— The  term  "  Estates"  was  first  used 
by  Philip  the  (Jood  in  142S  in  the  treaty  made  by  him  with 
the  Countess  Jacoba.  Mention  wa»  then  made  of  the  Estates 
of  Hainault.  Holland,  Zeeland  and  Friesland.  The  term 
^it€n  was  not  used  in  Holland  until  1558,  though  the 
four  Estates  existed  in  that  province  long  before. 

Sovereigll   Power. — The  sovereign  power   in   the    Nether- 

Unda  was   originally   vested   in  the   emperors  of  the   Franks; 

after  the  disappearance  of  the  Carolingian  monarchs  it  paased 

t*>  the  emperors  of  the  Holy  Roman  Empire.     This  sovereignty, 

however,  became  entirely  nominal,   for  after  the  days  of  the 

hereditary  counts  the    bond   of  allegiance  between  count  and 

emperor  was  by  no  means  strong.     The  Netherlands  were  in  the 

^'^^ly  days  a  collection  of  provinces  which  had  a  common  in- 

^^•^eftt,  but  were  not  united   by  any  common  bond.      Nor  was 

the    whole   of  the  country  nominally   under  one  overlord,  for 

'***Kier8   was  a  fief   of   France.      During   the  thirteenth  and 

I<Hii-t«^nth    centuries    the    overlord    of    a    particular    province 

^^^ciAeer),  whether  he  bore  the  title  of  duke,  count,  bishop 

^^    lort.  'except  for  the  shadowy   feudal   bond  to  the  German 

E»tnpi,.^    was  the  sovereign   of   that   pmvince.      He  made  praoe 

*^  ^^f%r.  hi'  granted  privileges  and  rhivrters,  ho  levie<l  tolls  and 

<^-»Uf*ot«*<|  taxrs.  and  disposed  of  tluse  us  he   thonglit   tit.      Ihir- 

*^K  t\w  reign  t»f  the  House  of   Burgundy   thr  sovenign  jK)wer 

*^^    t^«  various   counts    became    even    greater  than   before.     It 
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extended  over  all  the  Netherlands,  and  wan  in  its  nature 
ntonarchical.  The  constant  aim  of  the  counts  was  at  unifica- 
tion and  central  isat ion.  They  sti-ove  to  make  of  the  Nether- 
lands a  kingdom  like  that  of  France  or  England.  Though  they 
consultcKl  the  towns  and  convoked  general  councils  they  re- 
tjuiie<l  in  their  own  hands  the  sovereign  power.  The  HouJ«e 
of  Austria  continued  the  work  of  centralisatiou,  and  though 
Charles  V  extended  the  powers  of  the  States-General,  he  never 
allowed  the  sovereign  power  to  slip  from  his  hands. 

The  Nobles  (de  Edelen).— Next  to  the  overlord  ntood 
the  nobles.  Their  authority  and  prestige  date<l  back  to  the 
early  (lerman  |H.*rio<l.  At  first  they  wen^  bound  to  the  chief 
by  a  purely  personal  bond,  but  in  the  course  of  time  they 
iH'iNinit*  the  hereditary  possessors  of  large  territories,  and  their 
inHufUce  gn^w  from  a  jK^rsonal  to  a  territorial  one.  Under 
them  stfKxl  freemen  of  various  grades  as  well  as  slaves.  The 
nobh's  were  bound  t*)  thr  sovereign  by  fealty,  just  as  their 
vaswiis  wrvv  in  turn  Ixnnid  to  them.  They  possessed  great 
priviK'g»»s.  amongst  which  the  chief  were  to  lead  their  own 
vassaU  in  the  field  and  to  attend  the  council  of  their  sovereijjn. 
Th»ir  H'lation  to  their  sovereign  wa.s  ruled  entirely  by  feudal 
law.  Their  combined  i>ower  was  very  gieat,  sometime»«  so 
gri'Ut  n>  to  threaten  the  rights  and  pnvileg«»s  of  the  overlonl : 
and  it  wn>.  therefore,  not  unnatural  that  the  House  of  Burgundy 
sh'Hild  liav«»  sought  to  place  as  a  eounteriMiise  t<i  the  noliliv>( 
the  freemen  «>f  the  towns. 

The  nobles  were  divid(*ii  intt»  three  cla.sses :  (1)  th<>s<^ 
dt'H(MMi«]4'<l  from  lious**'^  which  had  Uvn  reganh'^l  as  noble  fr<>ni 
time  inimemoriiil :  (2)  jH'rsfmH  ennobled  by  the  .sovereign;  and 
<8)  the  fMtfrii'ii  «ir  jx^rsons  who  held  high  iitWces  o(  State  and 
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their  deweiidantH  {Ri<ldernckap).  In  the  province  of  Holland 
thi*  nobleM  who  formed  one  of  the  Elstates  were  persons  en- 
rolleil  in  the  Ridderschap  and  citable  by  npecial  sunnnons 
iHt^Mtdntir  villi  HUlund,  lJ)th  March,  1678).  In  the  early 
tlays  they  luid  their  own  courts,  to  which  their  vassals  wei*e 
subject,  but  this  right  disapijeared  with  the  disintegration  of 
ffadalisiii.  They  retninefl.  however,  even  after  the  Revolution, 
a  certain  nuinlier  of  privileges. 

Clergy  (Oeeetelqken).  —From  the  tim-  of  the  Prankish 
Empire  to  the  fifteenth  century  the  influence  of  the  clergy  was 
very  great,  both  directly  and  indirectly.  The  influence  of  the 
Church  was  exerted  directly  through  her  wealth  and  her  large 
t«rrit4>rial  holdings,  such  as  the  bishopric  of  Utrecht,  and  indi- 
rectly because,  amidst  a  [)eople  lacking  in  civilisation  jind 
knowleilge.  she  was  the  proud  possessor  of  learned  and  educated 
men.  Moreover,  the  Church  representerl  the  might  of  ancient 
Rome,  which,  though  traditional,  was  during  and  even  after 
the  middle  ages  a  strong  moral  force.  In  the  coursi^  of  tim«*. 
however,  the  influence  of  the  Church  began  to  decline.  In  the 
•State  the  (^hurch  was  representee!  by  the  large  abbeys,  and  as 
tbe^e  became  e<>rrupt  they  lost  their  moral  force.  In  (iehlerland 
the  Church  ceased  to  have  any  influenct*  in  matters  of  State. 
In  Holland  even  the  Abbot  of  Egmond  had  no  voicr  in  the 
iMlminist ration.  In  Z(*«*land  and  Friesland  th<*  {K)wer  of  the 
Church  was  greater  than  in  (ielderland  or  Holland.  As  a 
^fUf-ral  rule,  howovor.  it  may  U»  siiid  that  the  Church  iweiristMl 
a  grrat4*r  tem^Hirrtl  eontml  in  th(>  sf)uth  than  in  tlu*  north,  and 
th»'  wealthy  ahl>*»ys  of  Hainault  t*xertr«l  during  the  reign  of  the 
HoiiH.'  of  Austria  considerable  influence  in  matters  of  Stale. 

After  the   Reformation  and   after   the   establislnneiit    of   the 
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Dut<jh  Republic  the  clergy  ceased  to  have  any  direct  inflaence  in 
the  State.  In  Holland  the  monasteries  were  suppreased  and  their 
gtxKls  confiscated  for  the  benefit  of  the  State,  and  their  revenues 
deNotinl  to  tht*  maintenance  of  churclies,  schools  and  chariticik 
All  h»cracit»s  to  Roman  Catholic  institutions  were  prohibited. 
and  the  only  ecclesiastical  body  recognised  by  the  State  wan 
the  Protestant  clergy.  Their  jurisdiction,  however,  was  limitad 
to  church  discipline  in  accordance  with  the  XXXIV  Articles  of 
May.  1591.  After  the  Revolution,  therefoi-e,  the  Church  ceased 
to  Ix*  recognised  as  an  Estate.  At  the  same  time  we  moat  not 
forget  that  the  indirtKrt  influence  of  the  clergy  in  mattent  of 
policy  was  exceedingly  great  during  the  seventeenth  and 
eighteenth  centuries  Ijoth  in  Holland  and  in  the  other  provinces 
of  the  Tniun. 

The  Towns. — The  rise  of  the  towns  is  an  important  factor 
in  the  ccmstitutional  history  of  Holland.  Starting  as  insig' 
niticant  villages  under  the  entire  control  of  the  nobles,  the}' 
r<>se  in  p<jwer  during  the  rule  of  the  House  of  burgundy,  and 
Iwcanie  during  the  Republic  the  ruling  force  in  the  State.  In 
oni**r  to  undersumd  the  development  of  the  history  of  the 
Kntiiiiii-rUitch  law  and  the  in.stitutions  by  which  tliat  law  was 
administ<'nMl.  tli«'  student  must  become  accjuainted  with  the 
lii>lory  of  xhr  rise  in  jK)wer  of  the  towns  of  Holland. 

The  chief  i*vrnt  during  the  rule  of  the  counts  which  tended 
to  increase  the  influence  of  the  towns  was  the  i.Vusades  (1096- 
I2:»l).  T\ir  towns  of  the  Netherlands  weiv  not.  like  the  town» 
ill  France  and  Italy,  the  successors  of  tlu*  Roman  mitniei]yia- 
Th«'  Romans  never  coloniseil  the  Netherlands  to  the  sauie  extent 
that  th<*y  ndonised  (iaul.  Theri>  were,  no  doubt,  Roman  town^ 
in  the  Ijow  Countries,  but  they  never  attained  the  wealth  and 
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pofdtion  of  such  places  as  Paris,  Rheims  or   Cologne.      It  was 

daring  the  Crusades  that  the  southern  towns  of  the  Netherlands 

begmn  to  grow  in  importance,  but  it  was  not  until  the  thirteenth 

century  that  the  towns  of  the  northern  provinces  exerted  any 

real  influence.     The  Crusades  gave  an  impulse  to  trade,  not  only 

along  the  coast  of  the  Mediterranean,  but  even  on  the  shores  of 

the   German   Ocean.     The   Crusaders   brought   to   the    West  a 

• 

knowledge  of  the  commercial   instincts  and  the  civilisation  of 

the  East.     The  road  followed  by  the  Crusaders  became  the  trade 

route,  and  along  this  route  sprang  up   prosperous   towna      In 

order  to  pay  for  the  Crusades  the  counts  wanted  money,  and  as 

the  traders  in  the  towns  were  the  only  people  from  whom  this 

oonimodity  could  be  got  the  counts  granted  them  liberties,  and 

they  in  turn  gave  money.     The  preparations  for  a  Crusade  were 

left  to  the  burghers  of  the  towns,  and  in  this  way  a  great  deal  of 

money  was  earned.      The  nobles  found  it  easier  to  get  money 

from  the  towns  than  from  the  cultivators  of  the  soil,  and  so  in 

time  they  came  to  recognise  that  their  own  prosperity  depended 

directly  on  the  opulence  of  the  towns  in  their  possession. 

The  count  stipulated  with  the  town  that  he  was  to  receive 

yearly  a  certain  sum,  and  in  consideration  of   this   grant   he 

eouoeded   certain   privileges   to   its   citizens.      Thase   privileges 

took   various    forms.      Sometimes    it    was    the    right    U)    elect 

■narrates,  at  other  times  the  exemption  from  military  ser- 

*^  or  the  right  to  levy  toll    by  road  or  river.      The    rapid 

'ocrea«e   of    the    trade*    of    the    Low    Countries    with    England, 

'''^iiw.  the    Hans^Mitic    towns  and   other    Icx^lities    brought    in 

'^^     Cmin  contracts  and  treaties,      liei^ulations  had  to  be   made 

**•    ^^  payments,  and  as  to  the  consi?quenct*s  of  failure  to  meet 

"'»!  i  ^tions.      The    laws    of    a    pastoral    and    agricultural    com- 
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inunity  were  not  adequate  to  Rolve  the  difBcnlt  qaeHtio»i 
which  arose,  and  therefore  wen  had  to  re-sort  to  the  only  le^fil 
ftystem  which  dealt  with  nuch  ({uestions — the  Lex  Rfrinartd, 
and  later  on  the  law  of  the  (^orpuj*  Jarin,  The  rise  of  tie 
townH,  therefore,  was  one  of  the  faetoi's  which  facilitated  the 
introduction  of  tlie  Konmn  law.  as  we  shall  see  in  a  lat^rr 
chapter.  The  Churcli  als4)  exerted  its  influence  in  favour  of 
the  t(jwn8,  pai-tly  because  it  re(|uired  contributions  and  partly 
l)ecause  the  bulk   of   its  priests  weiv  the  sons  of  citizens 

From  the  be^nnin^  of  the  thirteenth  century  repre9<eutii- 
tives  of  the  towns  w«ire  called  as  witnesses  to  treaties  or  t^ 
take  part  in  the  settlement  of  internal  disput<.*s.  In  129H 
Floris  V  request etl  the  towns  to  <vssist  in  the  ne^itiatioii^ 
with  the  kintr  of  England  rej^anlin*;  the  niarria^  of  the 
young  prince.  On  that  (x^casion  the  count  spoke  of  Xobilf* 
homines  ef  rouinitf iiifatr^  hontiram  tUlartni}.  The  principal 
privileges  and  chartei's  wt»re  granted  between  the  reigiw  •>! 
William  II  (125f))  and  John  of  Bavaria  (1425).  The  <5ivai 
Privilfgt'  of  1477  was  n(»t  so  much  a  charter  granti'cl  t«»  ll»*? 
towns  as  a  coinjiact   Inawei'n  the  s«>vi»reign  and  her  {KH)pIe. 

Thr  privileges  of  tin*  towns  consiste<l  mainly  in  fn»ed«***^ 
from  t'»lls  ami  tributi' :  in  the  right  to  hold  yearly  fairs  ••^ 
iiiark<*ts  and  to  tax  th<*  citi/.»»ns ;  in  the  |)«>sw»ssion  i>f  c«iU*^ 
of  law  and  the  jxjwrr  of  coining  th«*ir  own  money  iv<  \*'*-* 
as  ki'f'pintr  their  own  accounts.  On  the  other  hand,  they  «-«*" 
<»blige«l  to  |>ay  to  iht-  count  or  noble  (htndnhper)  under  wh*^ 
jurisilictioii  they  fell  a  tixtKl  tribut4»  under  the  name  ' 
IffiUh,  and  to  contribute,  in  case  the  income  of  the  overlor^*^ 
domains  wa><  not  sutlicient.  to  wants  the  cost  4>f  his  inilit^'"^ 
expeditions. 
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fhie  of  the  oldest  keuren  was  that  granted  by  Count 
Tilliani  I  an<l  t!ie  (  ountess  Joainia  of  Flanders  to  the  town 
r  Middelburg.  It  was  sipied  in  1217,  and  wa«  the  model 
poD  which  many  privileges  wen*  granted  in  later  yeai*8  to 
le  varioUH  citii^s.  The  epitome  of  this  charter  as  given  by 
lotlfV  {Hinf  uf  Dntch  Repiihln\  vol.  1,  p.  81)  is  as  follows: 
Tht?  inhabitants  are  taken  into  protection  by  both  the  counts. 
'jK>n  fighting,  maiming,  wounding,  striking,  scolding :  upon 
'^act»- breaking,  upon  resistance  to  ]>eacemakers  and  to  the 
idgnient  of  schepenen  ;  upon  conU^mning  the  Ban ;  upon  selling 
poiled  wine.  .  .  .  tines  are  imposed  for  the  benefit  of  the 
tjQnt.  the  city  and  sometimes  the  •schepenen.  To  all  Middel- 
wirpTH  nuf  kind  (if  law  is  guaranteed.  Every  man  must  go 
u>  Uw  l>efore  the  schepenen.  If  any  man  Iwing  summoned 
*ik1  prt*s«*nt  in  Walcheren  iI(k»s  not  appear  or  refuses  submis- 
^uii  to  si»ntfnce  he  shall  l)e  1)anished,  with  conHscation  of 
tw^jfierty.  Sellout  and  sche{)enen  denying  justice  sliall,  until 
^'parntiun.  hold  no  tribunal  again.  A  burgher  having  a  dis- 
ut4r  with  an  outsider  {hihite.n  lann)  must  sunnnon  him  l>efore 
'^  Hchepenen.  An  appeal  lies  from  the  .schepenen  to  the 
uiit.  Ni»  one  but  a  householder  can  Ix;  a  witness.  All 
*^'U4tion  of  real  e.state  must  take  place  liefore  the  schepenen. 
^*»  outsider  has  a  complaint  against  a  burgher  the  schepenen 
'■  Hchout  must  arrange  it.  If  either  party  refuses  submis- 
**  tia-y  mast  ring  the  town  Udl  and  summon  an  as.sembly 
^11  tl»»'  burgliers  to  comjx»l  )iim.  Any  one  ringing  the 
**ii  inH  ♦•xci'pt  by  griHMal  approval  and  any  one  not  appear- 
^    ^\\v\\   ii    lolTs   are   liablr  to  a   fine.      N<.>  Middelburger  ojin 

«^rnrHt**<l   or   imprisone<l    in    Holland   or  Flanders  t^xcept    for 
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One  of  the  niont  important  inatitutionH  of  the  townn  of  tiie 
Netherlands  was  the  guild,  coUegUtvi  opijieium,  or  trading  cor- 
poration. When  this  institution  was  first  adopted  by  the  town 
of  the  Netherlands  is  not  clear.  In  all  probability  it  was  intro- 
duced during  the  rule  of  the  early  counts.  The  main  object  of 
the  guild  was  to  form  a  number  of  trade  unions  for  partiealtr 
tra<les.  It  tended  also  to  keep  together  the  respectable  citiisens,  ud 
to  separate  them  from  the  rougher  classes  which  were  oonntantly 
flowing  into  the  towns.  Each  guild  (gild  or  burger  aMegie)  wi» 
a  corporation  rule<l  over  by  a  president  and  council  {hmifdmam 
fn  dekenn)  eltKjted  by  the  members.  The  guilds  came  in  coiinp 
of  time  t^)  be  recognised  by  the  counts,  and  to  be  protected  by 
various  privileges.  In  the  province  of  Qelderland  the  gaikk 
had  the  power  of  electing  the  representatives  of  the  towns.  The 
name  of  the  elected  member  was  submitted  to  the  magistrale, 
who  had  no  right  to  reject  the  elected  member  except  for  good 
(•aus«i  (A>fZ.  Jaar  }H)t*k,  17(55). 

As  the  guilds  grew  in  wealth  and  imix>rtance  it  became  m 
in<*stimable  privilege  to  belong  to  a  guild.  In  time  the  right  of 
iiiriiilK^rship  in  many  of  the  guilds  was  made  hereditai^'.  So 
grfiil  was  esteeuHMl  the  privilege  of  becoming  a  member  thftt 
many  nobles  were  enrolled  in  the  guilds,  and  many  wealthy  men 
inerraMr<l  the  coffers  of  thes<»  institutions  by  purchasing  member- 
ship at  high  {trices.  They  l>«*came  in  thr  course  of  time  not  only 
iiii]><>rtant  political,  but  also  charitabh*  institutions  supporting 
the  widoWH  aii«l  tMiueating  tlit*  children  of  deceaseil  memhern. 

In  I44'i  Philip  th<*  <iood  iH^ncodeil  to  the  town  of  IVIft  the 
ritilit  to  t»li*ct  a  council  calird  a  iniH'dHt'hip  (frcirf/=  wise).  The 
M'«>i'(l.s(*hap  WHS  a  eor|)oration  romp«>se<l  of  the  wisest  and  richest 
burgluMs  of  the  town  for  the  purpose  of  representing  the  town 
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Slid  maintaining  itR  right«  and  privileges.  Vroednchappen  pro- 
bably exiHted  long  before  the  conceHsion  of  Philip,  though  Delft 
appears  to  liave  been  the  first  vroedschap  which  obtained 
wivereign  recognition.  It  was  not  a  town  council,  such  as  we 
know,  to  manage  the  affairs  of  the  town,  but  a  political  body  to 
watch  over  and  protect  its  liberties  and  privileges. 

lu  course  of  time  the  vroedschappen  of  the  other  towns 
obcained  state  recognition,  and  durhig  the  rule  of  the  Bavarian 
aod  Burgundiau  Houses  the  vroedschappen  played  important 
political  r6leH.  When  the  towns  obtained  recognition  as  one  of 
the  Entates  the  vroedschappen  elected  some  of  their  members  to 
repreneot  the  town  in  the  councils  of  the  State.  In  this  respect 
the  towns  of  the  southern  provinces  were  far  more  energetic 
than  those  of  Holland.  The  former  were  always  anxious  to  be 
represeoted,  whilst  the  latter,  at  any  rate  before  the  sixteenth 
itury,  nought  to  avoid  the  expense  and  trouble.     In  Holland 


the  representatives  of  the  towns  were  usually  persons  who  had 
held  some  office  such  as  schout,  baljuw  or  schepen,  and  were 
known  as  the  leflen  van  de  Gerevhte,  The  towns  of  Holland 
had  the  privilege  of  electing  certain  men  to  a  collfgie  or  kies 
tyMegie  from  the  noblest  and  wealthiest  of  the  citizens  (vlU  (lea 
Uuik  tier  M^cU),  and  from  these  alone  could  the  count  appoint  his 
mafj^rates  and  high  officials.  In  this  way  gradually  grew  up  a 
pow^srfol  and  wealthy  burgher  aristocracy  which  in  time  acted 
ms  m  rtrong  check  on  the  absolutism  of  Philip  of  Spain. 

The  government  of  the  towns  was  entrusted  tu  a  baljuw, 
b'»»fdM!hout  or  schout  with  a  certain  numhtT  of  advisers  called 
?<rfi**penen.  or  soniftimes  niden.  As  the  towns  incroaseil  {X)ort- 
inetrMers,  burgi»nnee»t^rs  or  sclmtnieesters  (burgomastersi)  wor« 
appointed  out  of  the  raden  or  councillors. 
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The  schiiut  and  Hchepenen  former]  both  an  adminiHtnitiTe  tnd 
a  judicial  IxKly.  Of  its  Judicial  functionn  1  fthall  treat  later.  The 
l)aljuw  was  an  a  nile  the  cuuntH  representative  iu  the  district 
the  sellout  in  the  town.  On  the  whole  the  baljuw  wax  soperier 
to  tlie  sellout,  and  the  baljuw  and  .schepenen  dealt  with  the 
more  serious  niatt4.M*s.  whilst  matters  of  less  importance  w«i« 
fiitrustrd  to  schout  and  schepenen.  In  the  lar^r  cities,  such  » 
the  Hii^ue,  L(*yden.  Anistenlam,  &c.,  the  administration  of  thr 
town  was  entrusted  to  two  or  three  burgeniieeMt*»r»,  ai^  they 
were  called  in  Flandei*s,  or  poortmeesters  or  Nchatniee8teni.  ift 
they  wrre  calUMl  in  Holland. 

1  )urin^  tlie  Knr<rundian  rule  a  functionary  ^^rew  up  who  wa» 
divstiin»<l  in  later  times  to  play  an  important  part.  Thin  w»» 
the  pensionaris  or.  as  he  was  called  lat<*r.  the  RaadpeusiouAris 
(i.e.  /vff///  ni  iteiiHunmriH),  He  wits  paid  by  the  town.  uA 
was  usually  a  lawyer  of  hit^h  attainments  (^.r/.  itrotiuH  and 
()ldenl)jirn<'vt*ld).  His  duties  were  to  act  as  the  spokesman  uf 
lh»;  inwn's  representatives.  He  also  iulvise«l  the  municipal  body 
in  ditfieult  uiatt«*rs  and  conducted  their  lawsuits. 

Fr»ni  what  has  U'en  said  aU»vt»  it  will  Ik»  manifcNt  that  the 
towns  of  Holland  w»*re  very  different  fnnn  the  European  town^ 
«»f  today.     They  wt-re  virtually  small  republics  ^ivenied  by  • 
b!n';^diiM-  arist«M-raey.     Thnu*jh  they  formed  part  of  the  douiaiKA 
•  ►f  a  iH>w»'rful  nolili-  they  usnally  treate^l  him  as  an  e4|uai.  not  a^- 
a    t^iivi-rnor.      In    the   c<»urs«*   of    time   so   many   eimtractshaA 
Iktm  made   U'twefii   the  ijverlonl  and   the  town,   in  the  nhap^ 
of  k«'uren,  privil»';;rs.  chart«-rs  and   handvesten.  that  the  tow^* 
n-;;Mrd«'d  its*»lf  as  an   indt*pendent   contracting  l^arty.     AIT  \hm^ 
rights  •riant«'<l  lo  tiir  town  w«»re  carefully  re^pst^Ted  from  tiui^ 
iiiimemorial.  anti  tln»se   rej{istei-s  or  archives  were   n^^^rded  a^ 
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precious  poaseHsioQ.  Between  the  thirteenth  and  fourteenth 
raturieH*  the  towns  of  Holland  followed  the  example  of  the 
Mx^r  towns  of  Germany,  such  as  Cologne  and  Strasburg,  and  , 
ollected  all  that  was  important  in  these  registers  into  a  kind  of 
iw-book  for  the  town,  called  in  Holland  a  stadboek,  in  Germany 
9tadtbvch,  These  stadboeken  are  of  the  greatest  interest  to 
oth  the  legal  historian  and  the  antiquarian.  I  do  not  think  it 
rill  be  out  of  place  at  this  stage  to  give  some  account  of  one  of 
hese  Ktadboeken.  It  will  enable  us  to  form  some  idea  of  the 
tate  of  the  laws  and  the  administration  of  justice  in  those  far- 
iffdays. 

Each  town  liad  its  own  body  of  municipal  law,  but  this  was 

tf>  different  from  what  we  understand  by  municipal  law  that  it 

voold  be  ver}'  misleading  to  use  that  term.     1  prefer,  therefore, 

U>  adopt  the  term  ''  local  law,"  though  I  know  that  this  is  also 

open  to  great  objection.     As  a  matter  of  fact  we  find  that  each 

town  had^  a   body  of   laws   and    regulations  which   applied    to 

BiaUers  of  great  weight  and  importance  as  well  as  to  things  of  a 

wwt  trivial  nature.      In  many  respects  they  remind  one  of  the 

Trmsvaal   Grondwet,  which    regulated    the    gravest    affairs    of 

8ut4?  in  one  part,  and  in  another  the  duties  and  charges  of  the 

»Ark«?t-ma«ter.      The  scientific  study  of  law  was  unknown,  and 

B>«i  made  their  laws  as  the  necessities  called  for  them,  without 

My  regard  to  order  and  sequence.     After  the  revival  of  learning 

•wl  the  assiduous  study  of  the  Corpus*  Juru*,  a  great   change 

CMitfover  tlw?  scene,  and  these  undigested  Kx^l  laws  gavi*  place 

^'  th.-  scientific  treatises  of  n  (irotius  or  a   Vort,   thougli  t'Vfii 

tlifij   th»'    different    districts    ami     towns    rt'taintnl    their    own 

['•■'•uliar  privileges  and  customs.     In  ordrr  to  iliustrati*  the  local 

llfi^Iaiion  of  the  fourt<.»t*nth  and  fifteenth  centuries,  I  shall  take 
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tlip  t/>wn  of  Cironinoren,*  l)ocauHe  its  stadlxK^k  is  perhapR  some* 
what  fuller  than  tht'!  othei^s  I  have  come  across,  and  becauw  it 
has  l)een  fully  explainwl  by  the  s<x?iety,  Prty  e.rcol^ndo  jurr 
pa f viae,  in  ono  of  tho  vfthiines  of  the  V^rhtiVfMivfj^n  fer  mw- 
piprivffe  vfiv  fh*  frt^ffm  n)  geHif*ldheii1  on  ten  ntderiand^, 

Tlie  StiulbcH»k  of  (llronintifen  is  divided  into  nine  books  »)r 
parts,  and  is  (lat<»d  1425,  thouirh  it  contains  provisions  made  all 
throusjh  the  fourteenth  century.  It  was  dniwn  up  by  th* 
bur^(omastei-H  h*.»cause,  as  they  themselves  siiy.  they  were  defiirow 
of  maintaining;  their  ancit*nt  nVhts  and  priviletjes.  It  be^w 
with  an  account  of  how  the  town  council  and  the  bnrgotnaateiiK 
an»  to  1m»  ehos«»n.  and  how  tlieir  discussions  and  proc<^inga  arr 
to  }>e  retaliated.  The  stH.'ond  l)ook  deals  with  the  lav  of 
int<*stat«»  succession,  and  tht»  subjeet  is  treat<»d  of  in  a  aeriej*  trf 
artieles  very  much  in  tlu»  same  way  as  a  miMlern  crnle  diviifc* 
up  the  sul)jt»ct-matter.  thoujjh  of  coui*se  not  so  lo^cally  or 
clearly.  In  this  Inxik  we  find  the  peculiarity  of  tlie  Frisian 
law  as  to  community  of  prop«»rty.  Article  H  reatls  as  follown: 
'  In  th«'  ytvir  of  our  I/»rfl,  1.S24,  on  Saint  Peters  day,  the 
council  Mill  l)ur;;hers  nf  the  town  d^Trei^d  that  if  a  man  lake^ 
to  wife  a  woman  or  a  youn;;  maid,  and  the  marriage  is  con- 
*iummat»'d.  then  the  prop«»rty  of  the  spousi^s  shall  ^x»  in  coin- 
iiitniity    imm«Mliati*ly    afttM'    the    consummatiim."       In    demlin£ 


*  \s  tlif  \',i\\  lit  S4Mitli  Africa  i-*  |iriiiri|uiny  tli«*  Ihw  of  Ilitllanil,  in  Jitt<>m|i|- 
irii;  III  ::i\*'  :tfi  i«li*:4  nf  tlif  IimmI  Imw*  uf  tlit»  tnwnr*  I  ^liiniM  |>erli)iiK«  «*h««iM'  «ii«e 
|ir:iiri|i:il  tiiwii  ii|  lliillarii).  XlttT  i-an'fiil  riiiHii|«*nitinii.  liow<>vi*r.  I  fin^fv  to 
t.ik**  tin*  -tJi'MuM'k  i*i  til*'  tdwii  of  (troriiii'^fM.  It  i*.  tni«*  that  the  roinmon  lav 
«if  (iroiiiiii:*'!!  %ia««  niit  i|iiit«-  tlit>  <^iiiii>  a<*  that  tif  llollaml.  Init  fur  the  pnrpcM^< 
of  ;;ivin;:  it  nUi'ti'li  nf  \\n\\  tin*  law  wa»  a«)iiiiiii*<t*TH«l  in  the  CoHn«  t«f  Uie 
Ni»th«*r|jiiiiU  \\v  iiiiiy  with  •H|iiiil  iiiiiprifty  taki*  the  •.tailhiN^k  of  a  Utwn  of 
Frie-tlniiil  or  of  Hnllaml. 
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with  succeHHion  the  Htadboek  incidentally  treats  of  legitimacy, 
the  chiMreu  of  nionlcH  and  nuns,  secret  marriages  and  the  sale 
<*f  an  iulieritance.  This  shows  that  logical  sequence  was  not 
a  matter  of  great  importance  in  those  days. 

The  thini  book  or  chapter  begins  by  telling  us  what  fines 
aiid  penalties  a  person  incurs  by  breaking  the  law.  It  then 
gi>e.s  on  to  trt*at  of  the  penalties  or  damages  a  pei-son  incui-s 
for  slamlering  another.  For  the  first  offence  the  slanderer  had 
t4>  pay  half  a  mark  to  the  town  and  another  half  to  the  party 
!>«lmndered.  Similar  provisions  are  found  in  the  laws  of  Amster- 
dam and  many  other  cities  of  the  Netherlands.  After  this 
follows  a  M*ries  of  special  lilwls  or  slanders,  such  as  calling  a 
pemon  a  knave,  a  whoreson,  a  murderer,  &c.,  with  the  appro- 
priate special  penalty  for  each.  This  book  then  proceeds  to 
deal  with  various  kinds  of  assaults  and  mainn'ng  and  the 
penalties  attached  to  each  limb  that  is  cut  off  or  injure<].  The 
foQrth  book  deals  with  homicide,  riot  and  serious  breaches  of 
the  peace.  It  l)egins  with  the  words  Df  luergehio  datM  mavgeld, 
aim!  then  goes  on  to  deal  with  the  various  penalties  for  man- 
aiaaghter.  The  80th  article  of  this  lx)ok  treats  of  a  curious 
old  cust4>m  which  seems  to  have  prevailed  throughout  the 
;jreat4T  part  of  the  Netherlands.  If  a  pei-son  was  killed,  and 
it  was  not  a  deliberate  murder,  the  guilty  party  was  bound  to 
pay  wergeld  lioth  to  the  town  and  to  the  relatives  of  the 
«ieceaKed;  if.  however,  it  was  not  known  who  had  conmiitted 
thr  homicide  it  wiws  the  custom  for  one  <>f  the  relatives  (»!'  the 
d«»a«l  man  N»  go  tu  the  gnive  aiul  t<»  call  upon  the  unkii(»\vn 
perpetrator  or  his  relatives  to  \M,y  llie  wergeld.  This  l)<M»k  pro- 
vides that  if  lie  does  not  e«»ine  t'orwanl  to  i)ay.  after  being 
called  upon  to  do  so  over  the  grave,  then  the  homicide  will  lx» 
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considered  murder  (s(p  ml  mev  d-nt  voer  ene  mcertdfiet  holdn). 
This  custom  existed  in  the  seventeenth  century,  and  wa8  !^p^ 
cially  abr)lished  at  Drenthe  in  1614:  Df.v  dooden  te  geUU  tf 
hiednr,  kin*  l>ev()rrj}f<  in  gebruik  geweent  zymle.  zal  niet  nutr 
gci^Herverrt  ^i^rrden  eix  de  niuiafp  in^iemlen  iyiti  den  doaden 
zuUen  gePi}f*n  nuxtrf  twe^r  den  flooden  by  het  gmf  roepen 
Infrv. 

The  fifth  l)ook  still  continues  with  breaches  of  the  peace,  and 
tijen  proceeds  to  deal  with  injuries  to  property,  setting  out  ia 
detail   the  damages  to  he?  paid   for  injuring  cattle,  pigfi,  com. 
gnvss,  &e.     Amongst  other  pn^visions  we  have  one  that  if  » 
dumb   animal   {onwetev    dier)  of  one   person*  kills   the  dumb 
animal  of  another   then   no  penalty  is  due.      The  Rixth  book 
d(*als  with  who  are  burghers,  wliat  their  duties  arc  aud  their 
privileges,  and  ends  up  with  the  rules  as  to  sea-fishing.    The 
seventh  Ixiok  open**  with  the  various  building  regulations  thit 
obtaintMl  in  (ironingen :  it  deals  with  churches  and  schools,  and 
(•oiiclud«*s  with  tho  {)enalties  for  being  out  after  dark  withost 
a  p«^miit.     Tht;  eighth   l>ook  l)eginK  by  imposing  a  penalty  of 
fivo  marks  on  the  owner  r.f  a  house  who  allows  any  gamUin; 
thrn^in.    Tht*  i>assi<m  of  gambling  seems  to  have  be<*n  inveterate 
with  th('  Cermans.     Tacitus  in  his   Genruinia  (c.  24)  telk  w 
that   tilt*  (iermaii>  when  ()uite  sol>er  play  at  dice  as  a  nerioos 
bu^-iinss.   and    that    ho   dt'sperately  that    they  will   stake  their 
lilnrty    on    a    throw:     if    thfv    los<^    they    voluntarily  go    into 
>la\ery.      Tht*  customs  of  tlu*  various  towns  of  Hollaiul  tcadi 
Us  that  this  passion  was  by  no  means  extinct  in  the  fourteenth 
(•••iitury.      In   some  t<»wns   it   was  the  policy  of  the  council  to 
piotit    by  this    passjiin    by  slotting    up   public   gambling  placei^ 
{tnJtlt^/  srhifhn).      ]\i    others,   again,    there  was  an  attempt  to 
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leck  gambling  by  imposing  severe  penalties  on  the  keep- 
ig  of  gaming  houses.  Article  2  provides  that  "  He  who 
r  gambling  wins  the  clothes  off  another's  back  shall,  if  the 
oihes   are   of   any   value,    forfeit   five  marks  to  the  town.*^ 

I  Amsterdam  a  person  was  allowed  to  lose  the  money  he  had 
ith  him  and  his  clothes,  but  no  more.  In  the  next  article, 
owever.  a  certain  form  of  dice  play  called  tuorp  tafel  was 
ermitted.  provided  it  was  not  indulged  in  at  night.  If  a 
erson  played  with  loaded  dice  he  was  punished,  and  the 
loney  he  won  was  forfeited  to  the  town,  and  not  returned  to 
be  loner.  The  next  and  following  articles  deal  with  robbery, 
lieft  and  their  .punishments,  and,  after  discussing  witchcraft, 
oining  offences  and  poisoning,  it  suddenly  proceeds  to  consider 
he  punishment  for  living  with  another  man's  vrife.  The  book 
ods  up  with  a  few  articles  regarding  pleading,  which  are  rather 
siportant.  **  Neither  man,  widow,  minor  nor  guardian  may 
ring  an  action  on  worldly  matters  before  an  ecclesiastical  court." 
f  he  did  he  forfeited  one  mark  to  the  town.  Such  cases,  how- 
ver.  as  were  customarily  brought  before  the  ecclesiastical  courts 
te  might  bring  without  fear  of  penalty,  but  the  onus  of  proving 
he  custom  lay  on  the  plaintiff.  When  once  a  matter  had  been 
iaposed  of  in  the  civil  courts  it  might  not  be  again  ventilated 
efore  the  Church  courts,  and  if  it  were,  the  penalty  was  one 
xark.  In  Utrecht,  where  the  sovereign  lord  was  a  bishop,  the 
oelesiastical  court  had  great  influence.  This  was  a  source  of 
riction  be^wet»n  Utrecht  and  Groningeii.  We  find,  therefore, 
Kat  th«*  stacnKH^k  provides  that  no  priest  in  (Jronintreii  may  act 

II  any  in?<tnictions  of  the  Bishop  of  Utrecht  if  such  art»  m 
'»iifiict  with  the  privileges  of  the  town.  The  priest  is  told 
hat   h#*   must  disobey  the  orders  of  the  bishop  and  report  the 
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matter  to   the   town   council,  who  will   see   him   through  tin 
<lifficulty  and  pay  all  the  costs  and  expenses  incurred  by  him. 

The  next  and  last  book   opens   with   provisions   regmrdiii{ 
betrothal  and  marriage.     As  has  been  pointed  out  above,  oom- 
inunity  followed  consummation  of  the  marriage,  but  if  the  partki 
chose  they  could  marry  with  antenuptial  contract      This  eon- 
tract  had  to  be  made  before  some  members  of  the  council,  but 
the  terms  could  afterwards  be  varied  by  consent  of  parties  and 
of  two  of  the  next  of  kin.     Then  follow  the  most  minute  pro- 
risions  as  to  the  expenses,  dishes,  pipers  and  other  preparatiooi 
that  are  allowed  at  bridal  feasts.     If  the  entertainers  ezoeadod 
the  h'mits  laid  down  in  the  stadboek  they  forfeited  various  sam 
for  the  various  breaches.     It  seems  strange  to  us  to  find  sump- 
tuary laws  with  regard  to  bridal  feasts,  but  as  these  are  not 
confined  to  any  particular  part  of  the  Netherlands,  we  can  only 
conclude  that  our  forefathers  were  extremely  lavish  whenever 
a  marriage  took  place,  and  that  the  good  men  of  the  ooundl 
thought  this   lavishness   undesirable.     The   law   compelled   the 
entertainers  to  appear  before  the  council  and  give  an  account  of 
th(f  expenses  incurred,  and  if  they  refused  to  do  so  they  were 
mulcted  in  a  tine.     The  rest  of  the  book  contains  nothing  bat 
laws  which  would  correspond  to  our  town  regulations. 

The  country  around  Groningen  was  called  the  Ommeland.  It 
possesses]  a  code  of  laws  of  its  own  called  the  Landrechf  ran 
Ommeland.  Tlie  origin  of  both  these  systems  is  to  be  found  in 
the  ancient  castoms  of  the  Germans,  but  the  more  recent  source 
from  which  most  of  these  laws  sprung  was  the  vetun  ju^  Fri^i- 
cum,  a  privil«»trt»  granted  to  the  Frisians  by  Charlemagne.  It  is 
quite  manifest,  when  we  consider  the  pn)visioiiK  of  the  stadlx>ek. 
that  it  oould  hardly  have  been  a  sufficient  code  of  laws  to  r^sgu- 
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lie  all  the  reUtionR  of  the  citizens  towards  each  other.  Where 
lie  utadboek  was  not  sufficient  to  decide  a  question  recourse  was 
ad  to  the  Jua  Frisicum  or  the  Capitularia  of  the  emperors,  or 
3  the  Roman  law.  This  occurred  more  especially  towards  the 
nd  of  the  fifteenth  century. 

Oroningen  has  been  merely  taken  as  an  example.  Every 
own  of  any  importance  had  its  local  laws,  and  as  these  were 
isoally  insufficient  to  meet  the  numerous  cases  that  fell  out- 
ide  of  their  provisions  it  was  everywhere  necessary  to  fall 
lack  upon  some  wider  system  of  law.  We  have  seen  that  in 
Sroningen  the  Lex  Frisica  was  appealed  to,  but  in  the  provinces 
A  Holland  an^  Zeeland  the  Lex  Salica,  and  sometimes  the  Lex 
iipuar^,  were  resorted  to  in  the  first  instance,  together  with 
be  modifications  introduced  by  the  Capittdarui.  If  these,  how- 
ver,  were  insufficient,  the  Roman  law  was  appealed  to.  In 
7^ecbt  the  Canon  law  had  great  influence,  for  there  the  ad- 
liniatration  of  justice  was  very  largely  in  the  hands  of  the 
sdedastica 
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CHAPTER  XII. 

THE  COUNCTIii  OF  STATE. 

Wk  are  now  in  a  position  to  understand  how  the  Coancik  of 
StAt4»  came  into  existence  and  developed.     The  ordinarj*  Council 
of  State  (Curia  Comifis)  prior  to  the  reign  of  Philip  the  Good 
eoiisistHl   of   the  count   or  overlord   (landttli^er),   hiH   relatives, 
fritMids   and    favourites.     The   numl)er   of   councillors   wan  not 
rtxed,  nor  wa«  the  place  of  meeting.     It  servwl  not  only  as  i 
pcirliiiiiient.  but  also  as  a  supreme  court  for  the  nobles,  and  as  i 
court  of  ap|)eal  for  the  prnvinces.     Besides  the  ordinary  council 
ilieie  was  the  traditional  (ireat  Council  consistiDg  of  the  ooont, 
nobles  and  frei»meii.     This,  however,  was  only  assembled  in  times 
ol'  ;;reut  trouble. 

T«»wrtnls  the  eii<l  of  the  thirteenth  century  it  tirHt  became 
fiistoniary  to  summon  representatives  of  the  great  cities,  soch 
as  I  Dordrecht.  iVlft.  Haarlem,  and  I-*tyden.  to  the  council  of 
rill-    rount. 

huring  tin-  fourtefiith  century  there  are  many  occasions 
ii|M)ii  which  the  town*^  were  called  u|Mm  to  send  represeutativi's 
t'.  flu*  (*i>uiicil  mI*  Statr.  In  I4<i5  Philip  theiiiNid  called  toother 
•I  <  '•luiicil  of  Siatr  at  Brussels,  to  which  he  summoned  the  nobles. 
ill.  eirrgy  aii<l  the  representatives  of  thr  larger  towns.  Thi* 
iiMi'tih;:  was  coiivoke<i  for  the  pur|)os<*  of  obtaining  supplien  for 
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the  war  with  France,  and  to  proclaim  Philip's  son  Charles  as  hiK 
snocemor.  From  that  time  onwards  it  became  the  custom  to 
sammon  representatives  from  the  towns  to  the  General  Council 
iof^ether  with  the  nobles  and  clergy.  No  particular  rule  waM 
followed  in  summoning  the  towns,  though  apparently  tKe  largt; 
towns  were  always  appealed  to,  and  the  smaller  only  when  the. 
count  thought  fit  to  do  so.  Dordrecht,  Haarlem,  Leyden,  Delft, 
Gouda  and  Amsterdam  were  always  summoned,  and  in  1553  a 
petition  was  presented  to  Charles  V  by  Rotterdam,  Schoonhoven. 
<t<niiichem.  Schiedam,  Heusden,  Vlaardigen,  the  Hague  and 
4>thcr  towns  with  a  re<jueHt  that  representatives  from  them  also 
might  be  summoned.  In  1583,  after  the  War  of  Independence, 
twenty-three  towns  were  summoned  to  the  Great  Council  of  the 
•States-General. 

The  representatives  of  the  towns  were  not  elected  by  the 
burghers,  but  by  the  vroedschappen,  or  in  .some  cases  by  the 
kies  oollegies,  and  in  a  few  others  by  the  guilds.  As  the  various 
ooonts  were  not  kings  of  a  definite  territory,  but  overlords  of 
separate  provinces  before  the  rule  of  the  House  of  Burgundy, 
the  count  seldom  summoned  a  General  Council  of  the  various 
pnivinces.  If  he  wished  the  advice  of  his  Estates  he  convoked 
an  assembly  in  each  province,  so  that  the  Elstates  of  Holland 
might  be  sunmioned  independently  of  the  Estates  of  Friesland, 
Zeeland  and  the  other  provinces. 

An  important  Council  of  State  created  in  1455  was  the  (Sreat 
l.'ouncil  of  Mechlin.  The  object  of  Philip  in  creating  this 
council  was  mainly  to  establish  a  supreme  court  of  appeal  foi 
all  his  provinces.  Its  influence  in  the  uniticatiou  of  the  Ronmn 
Ihitch  law  was  very  great,  though  it  was  always  looked  upon 
with   distrust    by    the    pn)vinces   as   an    infringement    on   their 
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liberties.  What  especially  vexed  them  was  to  be  depriyed  of  tbe 
ri^ht  of  refasing  to  appear  before  a  judge  who  was  not  a  judge 
of  the  province  {jus  dp  non  evocando).  Besides  acting  as  » 
judicial  body,  this  Great  Lbuncil  developed  into  a  privy  oouod 
clothed  with  great  power. 

Philip  the  Good   initiated  the  practice  of  summoning  the 
Kstates  of  all  his  provinces  to  meet  in  one  general  council    It 
was  mostly  for  the  purpose  of  obtaining  supplies  (beden),  and 
no  legal  right  of  being  convened  was  acknowledged  thereby. 
The  Lady  Mary  was  compelled,  on  account  of  the  attitude  of 
Louis   XI,  to  appeal    frequently   to   the  assembled   provinceK. 
When,  however,  Margaret  of  Savoy  was  regent  of  the  young 
Kniperor  Charles  the  General  Assembly  of  the  Estates  of  all 
the   provinces   was    so    frequently   assembled    that    its    power 
Ixicame  very  real,  and  it  succeeded  in  making  itself  felt  as  an 
im|x>rtunt  element   in   the  government  of   the  State.     It  was^ 
(luring   this  period  that  the  (General   Assembly  was  convened 
almost  every  year   and  sometimes  two  or  three  times  in   tbe 
same  year.     The  Assc^mbly  dared  to  refuse  supplies,  and  even 
went  HO  far  as  to  recjuest  Maximilian  to  put  an  end   to  the 
n^gency  of  Margaret  of  Savoy  when  Charles  was  only  fifteen 
y<»Hrs  of  age. 

(Miarles  V  cc^mpleted  what  was  initiated  by  the  Hooae  of 
Burgundy.  The  General  Council  became,  not  only  in  name. 
Kut  in  fact,  a  legislative  liody  with  supervision  over  the  ad- 
ministration. During  tli<*  ivign  of  Charles  the  Council  General 
of  thf  piovince.s  was  callefl  together  more  than  fifty  timeflL 
Tht*  convocation  of  the  (lentM-al  Council  in  which  the  towu» 
wi*re  sij  largely  repi\*s<Mit<Hl  had  tlie  inevitable  consequence  of 
Mggrandising  their  power,  for  their  wealth  and  influence  ooD- 
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lied  the  backbone  of  the  Netherlands.  In  this  General 
Dcil.  therefore,  we  see  the  precursor  of  the  States-Qeneral 
he  seven  provinces  which  formed  the  supreme  governing 
f  of  the  Dutch  Republic.  An  account  of  the  States- 
end  and  the  States  of  Holland  will  be  given  in  the  next 
iter. 


CHAPTER  XIII. 

FROM  THE  TIME  OF  THE  REPUBLIC  TO  17W, 

It  18  not  my  intention  to  give  a  lengthy  account  of  the  hifltoiy 
of  thi8  period     I  shall  confine  myself  to  such  important  facti 
as  are  necessary  for  a  due  comprehension  of  the  development 
of   the   legal    history   of   the   Netherlands.      The   Refonnatioo 
may    with   Justices    be    regarded   as   the   origin   c>f    the  Dutch 
Republic.     The  direction  the  Reformation  took  in  Holland  wtn 
not    the   ecclesiastical  system  of   Luther,   but  that   of   Calvin. 
Luther  did  not  seek  to  divorce  the   Church  from   the  Cnivn 
an<l  so  to  destroy   the  doctrine  of  the  divine  right  of  kingn. 
Calvin's  doctrine,  on  the  contrary.  ha4l  that  effect     Hence  the 
form   of  government  which   was  most   acceptable  to  the   reli* 
;;iouK  revolutionaries  of  the  northern  provinces  was  a  repablic. 
To  this  cause,  however,  must  be  luldtHl  the  revival  of  learning. 
wliieli  inclint*d  th«t  minds  of  the  learned,  and  they  were  nuuiy 
ill    the    Netherlands    of    the    sixteenth   century,    towards    the 
glorious   flays   of   the   (Sreek   and    Roman    republica.       Besidtv 
iIh-si*  there  Were  other  reasons  which  induced  the  northern  priH 
viners  to  4*stablish   a   republican    form  of   government.      They 
<*oul<l    Hnd    nn  foreign    sovereign    to    protect    them:    Elizabeth 
of    England    had   refusi'd  the  trust.      As  the  people   had  jo^ 
tMnerged  fn>m  a  struggle  with   kings,  it  was  but  natural   for 
thf    I>utch  to  adopt  a  form   of   government  which    roaembicd 
tlh'ir   own   municiiMil  institutions  and   which   had  made  Roine 

mistn^Hs  of  the   world. 
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The  great  influence  which  the  Reformation  had  in  moulding 
t-be  later  hiRtory  of  Holland  niUBt  not  be  overlooked.  It  wjvs 
Doi  a  midden  outburnt  of  religiouK  enthuHiasin.  For  a  lon(^ 
time  pant  the  people  of  the  Netherlands  had  been  dissatis- 
lied  with  the  dimolute  lives  and  neltiRhneHR  of  the  monastic 
orderH.  (ieranl  (Jroote  (1:140-84),  Wefwel  Gansfort  (1419 -«J)), 
and  EraHmuR  (1467-1586)  were  all  reformers.  The  flowing 
embeni  were  ready  for  a  Luther  to  cause  them  to  burst  into 
tlame.  The  persecutions  of  Charles  V  and  of  Philip  of  Spain 
only  tended  to  harden  the  hearts  of  an  obstinate  and  courageous 
people,  and  to  drive  them  to  extreme  Calvinism.  Hatred  of 
ffj/mgn  tyranny  and  the  love  of  freedom,  especially  the  freedom 
of  religious  worship,  caused  the  Dutch  to  clraw  the  sword ;  an 
indomitable  courage  and  a  tirm  trust  in  Providence  kept  that 
iiword  in  their  hands  until  the  tyrant  was  cont|Uered  and  the 
ProCef«tant  religion  safe.  The  revolutionary  SUites  cried  nut 
for  tolerance  of  the  Protestant  religion  ;  the  victorious  Re- 
pablic  WAA  as  intolerant  of  Roman  Catholicism  as  Philip  had 
been  of  Protestantism.  The  Calvinistic  Church  lx»came  a 
pillar  uf  the  State,  and  demanded  that  all  officials  of  the 
Republic  .should  be  Protestants.  As  we  shall  see  later  nn, 
the  laws  which  had  grown  up  under  the  aegis  of  the  Church 
were  altered.  Marriage  was  no  longer  regardtd  as  a  sacrament, 
aod  the  authority  of  the  Canon  law  was  completely  undermined. 

The  Rtory  of  William  of  Orange  is  familiar  to  every  one. 
On  the  9th  August,  1559.  William  received  his  conniURsion 
ffrooi  Philip  II  aa  Stadhouder  of  Holland.  Zeeland.  and  West 
Friealand.  The  title  of  stadhouder  has  nothing  ti)  do  with 
ibe  word  ntttil,  meaning  a  town.  It  is  derived  from  the  won! 
MOed^.  and  means  the  nieede  or  pluatM  homUr,    i.r.   the  pers<»n 
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who  holds  the  place  of  another,  a  representative.*  Henee  ii 
the  comuiiHHion,  which  was  written  in  French,  William  is  CilM 
Lieutenant.  The  counts  of  Holland  had  from  early  days  been 
accostoined  during  their  absence  to  appoint  steilehouden  in  tiw 
provinces  to  act  as  their  representatives.  The  stadhoader  hil^ 
no  legislative  functions.  He  was  an  executive  and  adminiflUip 
tive  officer. 

After  William  of  Orange  took  up  arms  against  Philip,  hit 
commission    as    stadhouder    was    naturally    revoked,    bat   he 
nevertheless    retained   the   title.      In   the    early    days   of  tbe 
struggle  the  provinces  pretended  that  they  were  not  tightiiig 
the   sovereign    of   the  Netherlands,   but  his  foreign  emifisarj, 
Alva   the   Spaniard.     At   the   convocation   of   the    Egtatee  of 
Holland  on  the  18th  July,  1572,  William  was  recognised  as  the 
Stadhouder  of  Holland  and  Zeeland.     In  1576  came  the  psei* 
tication    of   (xhent,    when    Holland   and   Zeeland    and   thirt6ai 
provinc(is   swore   to   uphold   the   liberties  of   the   NetherUiida 
In    1578   followed    the   union   of    Brussels,   and   in    1579  was 
concluded  the  union  of  Utrecht,  which  was  virtually  the  coo- 
stitution  of  the  Dutch  Republic.     In  1580  Philip  declared  the 
Prince  of  Orange  an  outlaw,  and  promised  a  purse  of  gold  and 
a  patent  of  nobility  to   his   assassin.      The   next  year  (1581) 
saw  the  Declaration  of  Dutch  Independence. 

The  Declaration  of  In<lependence  was  issued  on  the  S6th 
•Inly.  1581,  in  the  form  of  a  plocoat.  It  was  called  the  Act  of 
Abjuration,  and  was  signed  by  the  deputies  of  Holland,  Zeeland. 
Utrecht.  Friesland.  Brabant.  Flanders,  Gelderland,  ZutpheD. 
Ovc-rijssi*!.   and    Mechlin.       It   deposed    Philip   frtnn    his    sove- 

•  /w  xtrrdr  iyim  ^  innUBmd  of. 
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reijpity,  bat  it  placed  no  hereditary  sovereign  in  his  place.  An 
attempt  was  made  to  place  Francis.  Duke  of  Alen^on  and  Anjou, 
at  the  head  of  the  confederacy,  but  this  failed  because  Holland  and 
Zeel^nd  would  have  no  other  sovereign  than  William  of  Orange. 
^There  were,  therefore,  two  confederacies — Holland  and  Zeeland 
under  the  stadhoudership  of  William,  and  the  rest  of  the 
provinoeH  iftidef  the  leadership  of  the  Duke  of  Anjou.  The 
Prince  of  Orange  refused  to  accept  the  title  of  Count  of  Holland. 
He  preferred  to  retain  the  title  of  Stadhouder  until  the  end  of 
the  war. 

By  the  Act  of  Abjuration  the  provinces  declared  that  the 
King  of  Spain  had  no  authority  over  the  Netherlands,  and  the 
w^  of  his  name  and  seal  was  forbidden  under  severe  penalties. 
In  1582  the  Prince  of  Orange  accepted  the  hereditary  sove- 
reil^ty  of  Holland  and  Zeeland  under  the  title  of  *'  Graaf  van 
HdHandr  but  before  the  preliminaries  had  been  completed  he 
WAH  amassinated  by  the  hand  of  Balthazar  U^rard.  Upon  his 
dei^th  the  Catholic  provinces  of  the  south  made  their  peace  with 
the  King  of  Spain.  After  the  Act  of  Abjuration  the  sovereignty 
of  the  United  Provinces  resided  in  the  people  as  represented  by 
the  Estates  of  the  nobles  and  the  towns.  The  Estates  had  wished 
to  eonfer  the  sovereignty  upon  William,  but  after  his  death  they 
reUkined  it  in  their  own  hands. 

The  Statei^-General  established  a  State  Council  to  exercise 
the  executive  power  in  the  provinces  of  Holland,  Zeeland, 
Utrecht,  Friesland  and  such  parts  of  Flanders  and  Bra))ant  as 
formed  part  of  the  Union.  At  the  head  of  this  council  wivs 
placfd  the  young  Maurice,  son  of  William  the  Silent,  witli  tlie 
titl«*  of  Stadhouder  of  Holland,  Zeeland  and  West  Friesland. 
The  constitution  as  established  in   1584  remained    the   con- 
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stitution  of  the  seven   northern  provincen,  tliou^h  modified  ii 
iletAil  ivoin  time  to  time.     In  1598  it  took   the  shape  whidi  t 
practically  retained  aH  loner  an  the  United  Netherlands  exirtei 
The   Union   consisted  of    the    pn)vinceA   of    Holland,    ZeriiiJ 
Friesland,  Overijssel  Gelderland,  Utrecht,  and  North  Bribut 
The  sovereign  power  was  the  States-General,  consisting  of  the 
reprt'sentatives  of  tht*s«»  seven  provinces.      Each    province  «•• 
indepimdent   as  far  as   local   government   was  concerned,  iid 
possessed    its   own   council    or   raad,   but   the   seven   provine* 
formed   a    Bond    State   of    which,  as  I   have  said,  the  SUlai- 
(ieneral  was  in    reality  the   sovereijipi    power,   though   iU«  per- 
manent  executive    head    was    Prince   Maurice.       Kach  pnivioee 
was  a  mem))er  of  the  Bond  State,  and  poasesned  a  single  vote 
The  number  of  deputies,   however,  varitKi.     Holland  and  (M- 
tlerland    usually   sent    six.    the    spokesman   of   the    ivpreMrutA- 
tives  of  Holland  IxMiig  the  Raadpensionaris.     The  president  » 
thr  (^>uncil  ehant^tnl  from  week  U)  week.      The  senior  tlepoty 
4if  t»acli  Statt*  presided  in  tuni.      The  stadhouder  (mly  appta«» 
in    th(*   <'ounoil    when    he    had    some   pro{)osal    to   make.     L% 
t«»   Hk)*>  the   title    of    the    States    of     Holland     was     De    Hir^ 
MtHjenih    Ht't*r**n ;    ixiiov   that    it    was   changed  into    De   Ede^ 
Gr*f*ft  Mngemh'  Hrrrm.      The  title  of  the  States-General  fro-^ 
Kio.S  was    /V    H(Miff   MtMiPiuh   Utwnn.   myu    Heen^a   tU   Siat^^ 

The  functions  of  the  Statt»s-(ieneral  were: — 

(1)  To  <letermine  |M*<ice  or  war:   to  provide  for  the 

and  navy : 

(2)  To  levy  taxes  for  the  purposes  of  the  Union; 
{'A)  Ti>   exeirise    supreme    contix)!    over    the  Dutch 

sions  oversea : 
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(4)  To  promulgate  Placaats  and  Ordinauces  afTecting  the 

neven  provinces; 

(5)  To  appoint   officiaU,  control    the    mint    and    do   such 

things  as  affected  the  welfare  of  the  Union. 
The  nobles  were  represented  in  the  Council,  but  they  had 
only  one  vote,  and  this  was  recorded  by  the  Raadpensionaris. 
After   1608  eighteen   towns  were   represented  in   the   Council, 
each  with  one  vote,  recorded  by  the  pensionary  of  the  town. 
The  provincial  councils  {Staten  vim  Holland,  GdtlerUtnd,  &c.) 
made   laws  affecting   the   provinces,  levied   taxes   each  for  its 
own  province,  and  appointed  both  superior  and  inferior  magis- 
WstHi.     Gradually,  however,  Holland  sought  to  obtain  the  first 
political   place  amongst  the   provinces.     She   began   to  assert 
that  the    States   of    Holland   were    independent,  and   that   in 
Uiem  resided  the  sovereign  power  of    Holland.      She  did  not 
wish  to   withdraw   from    the   Union,   but   she   desired   to  act 
mdependently  where  she  thought  fit,  and  so  by  virtue  of  her 
wealth  and   powef  to  obtain  the  hegemony  of   the  provinces. 
Wie  death   of   William    II   (1650)  gave   her   the   opportunity. 
Prom    1650   to    1672  there  was   no   stadhouder.      During  this 
^>Be  Holland  usurped  the  lead  of  the  other  provinces,  and  the 
■•tter  were  obliged   to  acquiesce.      Hollanders  were  appointed 
••  officials  in  nearly  all  the  provinces,  and  Hollander  influence 
^•»    exerte<l  in  every  quarter  of  the  Union.     In  1658  de  Wit, 
^    the  age  of  twenty -eight,  was,   as    Raadpensionaris,   at   the 
"^^*1  of  the  Republic,  and  the  main  objects  of  his  policy  were 
^         m^^andisement  of   Holland  and  the  downfall  of  the   House 
'I    ^Iraiiije.      The   fr»rmer   object    wa8   attained,  hut  the  murder 
*"    «ie  Wit  and   the  war  against    I^)uis   XIV   lnou^ht    hiick    the 
•^•^houdership  under  William  III  (1672).      After  the  death  of 
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William  III  once  more  a  period  intervened  during  which  theiv 
was  no  atadhouder.     In  1747  the  House  of  Orange  again  took 
the  reins  of  government  in  hand   under  William   IV.     AfUr 
his  death   followed   a   regency,   and   then   William    V   beetoM 
stadhouder.      As  a  sovereign  he  was   incompetent,  as  a  maa 
he  was  contemptible.     The  States-General  once  again  anerUd 
their  right  of  sovereignty,  substituted  the  arms  of  the  SUtoi 
for   those   of  the   House   of  Orange  in   public  documents,  on 
the   regimental   colours,  and   even   on  the  State  furniture.    la 
1781)   broke  out  the    French   Revolution,  and  the    stadhoiider 
joine<I  the  alliance  of  Eui-o]H^an  monarchs.     The   revoluUcQarj 
[larty    in    Holland    gained    the    upper    hand,   and    during   the 
winter    of    1794-95.    when    the    stadhouder    tied   to    Englaad, 
tiie  Dutch  welcomed  the  French.     The  Dutch   Revolution  was 
complete  and  the  Batavian  Republic  established.     Holland  then 
tell  completely  under  the  French,  at  iirst  as  a  kingdom  under 
l»uis  Napoleon,  and  later  as  an  integral  portion  of  Napoleon's 
empire. 


CHAPTER  XIV. 

INTRODUCTION  OF  THE  ROMAN  LAW  INTO  HOLLAND. 

I  SHALL  now  proceed  to  consider  how  the  Roman  Law  came . 
to  be  introduced  into  Holland.  In  dealing  with  thin  subject 
I  fthall  first  treat  of  the  Lex  Romana  as  it  existed  during 
the  Frankish  monarchy,  and  shall  endeavour  to  show  that 
the  influence  of  the  Lex  Romana  was  constant  and  never 
died  away  completely.  I  shall  then  pass  over  to  the  revival 
of  the  study  of  the  Roman  law  in  Italy  and  western  Europe, 
and  flhow  how  the  consequence  of  this  revival  was  the  dis- 
appearance of  the  old  law  books,  such  as  the  Breviarium 
Alarieum,  and  the  introduction  of  the  law  books  of  Justinian. 
This  will  bring  me  to  a  consideration  of  the  gi-adual  develop- 
■lent  of  the  study  of  Roman  law  from  the  twelfth  to  the 
•oxteenth  centnr}*.  I  shall  then  briefly  summarise  the  manner 
in  which  the  Roman  law  came  to  be  regarded  as  almost ' 
•quivalent  to  the  common  law  of  Holland.  This  part  of  our 
mifcject  will,  therefore,  naturally  divide  itself  into,  (a)  the  Lex 
Rcnmana  during  the  Frankish  period;  (6)  the  Roman  law 
during  the  rule  of  the  early  counts  ;  (c)  the  Roman  law 
daring  the  twelfth  and  later  centuries;  and  (d)  the  position 
of  the  Roman  law  in  Holland  during  the  fourteenth  and 
fifteenth  centuries. 

(a)  Lex  Romana  during  the  Frankiah  Period. —  In 
additi<»n  U^  the  laws  emboilyintj  the  Oernian  custoniH.  our 
f'Tefathem    in    the    Netherlands    were    ticquaintftd    with     and 

frequently  employed  the  Roman  law  or  the  Lex  Romana,  as  it 
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wav  rtille^i  in  coiitradiBtiuction  to  the  bodieH  of  Germanic  ^^ 
Frank inh  law.  It  haH  been  a  favourite  Hubject  of  contro%''eiiii' 
at  wluit  exact  time  the  Ijqc  Hirmana  wan  introduced  into  the 
N«*thtTlands.  Some  authors  deny  that  Roman  law  had  aajr 
iiiHuenct'  in  Holland.  Fcx^kema  Andreae  (Bijdrayen ,  vol.  iv, 
p.  4:U.  sayH :  "  The  foice  of  the  Roman  law  in  Holland  and 
Zealand  has  often  formed  a  Hubject  for  discus.sion.  A.<i  far  w 
this  ivftTM  to  the  i^uestion  when  and  by  what  statute  or 
rrsiilntion  it  has  l)een  incorporated  the  inv44(ti<:ati(>n  rouM  kr 
fruitless:  such  a  legal  acceptanct*  of  the  Roman  law  has  never 
iMiurn'd.  .  .  .  We  see.  ther«^fore,  there  has  never  been  any  re- 
eoirnition  of  tlic   Roman  law  even  as  a  sul)sidiary   law.** 

In  17S"2  thf  Brussels  Academy  propo**ed  the  followinf 
t|Ui*Ntion  :  l^*^tui'<  t/uaitfl  I**  Droit  Romnin  rut  il  ronnu  danM 
If's  ftrnrihifs  tit»s  Piif^fi'IiaB  *intrirhie7ttt  ft  'lepuif  qwand  y 
,r-r«7  tl,  /ni-ir  i//  Ut'i  f  Di'  I^'i'^h.  whost»  e.sMay  waw  crowned  by 
thi-  aeadrmy.  answtTiMl  that  thi'rc  was  no  trace  of  the  Roman 
law  ha\  ini;  U*rn  in  ns«'  in  the  Netherlands  prior  to  tlie  twelfth 
riiitury.  and  that  it  was  not  recognisetl  as  r%iison  ecriie  until 
ill.  fmi  ••t  thi"  ti>uri«'tMitli  r»-ntnrv.  ThiN  callisl  furth  a  venr 
viiui.ni  aiticli*  i»y  Rai'psat-t  in  support  of  the  view  that 
K.'inan  \i\\\  IluI  *»-»'n  ct instantly  invoke*!  in  the  court*  of  the 
N'^fi-riaMii**  tiMu  ihr  'lay-  •»!'  the  Frankish  numarclis. 

All  hi  11;:!     w    :s  clear   *hat    tlifn-    was   no   sjieoial    Ordinance 
i<\    whi.'h  ;::•-  a-.;*':  'MiN      f  \\\v  K- Milan  !:^w    was  establiithed.  it 
.i>--  -.till  !!:•!•    »ra«» ':i:i"i«L-  t«»  .t«\*»-pT   tlif  view  that   the   Roman 
.i\x    w.-i^    i;\\;^^»-   ;*;•{»•  »!'*i    '      ^Mir.-   :h--   .lay*,  .^f  ih«-    FrankL"^ 
w    \  .\\'\  \      •!.;*:.  :^!:-\»     \\.a'    \\\\\\    was    undi>ubl«dlv    the 

"  V.  y.      iw      ?    Kr'^;4:.'i    .'  ! 'urtt-eiiih    century   and  •»f 

W      %\K\   ::.   :\.    T'i:«»i.:L   k- :.:r.r\    \\a«*   :TUr-luc»J  ^n   hUK  ana 
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foreiini  law  aome  time  after  tbe  rule  of  the  couuta  The- 
tenacity  with  which  all  people,  and  the  German  nationH  in* 
particular,  cling  to  their  law8  and  customs  seems  to  militate 
aipiinHt  the  view  of  a  sudden  introduction  of  the  Roman  law.. 
If  we  accept  the  view  that  the  Lejc  Ro^nami  prevailed  and! 
waM  appealed  to  throut^hout  the  Prankish  dominions  and,. 
therefore,  in  the  Netherlands,  at  the  time  when  the  monarchy 
of  the  Merowi{(8  was  founded,  then  the  gradual  extension  of 
it!**  authority  in  Friesland,  Holland  and  the  other  pix)vince8 
of  the  Netherlands  is  easily  understood.  But  if  we  accept 
Uie  conclasion  that  the  Roman  law  was  not  in  any  way 
appealed  to  until  the  fourteenth  century,  then  it  becomes 
diiBcalt  to  understand  its  complete  and  universal  reception  a- 
few  centuries  later.  This  reasoning  is  purely  a  priori  -vrd 
therefore,  hy  no  means  conclusive :  but  I  think  that  the  con- 
dnsicHi  arrived  at  can  be  supported  by  sufficient  facts  to- 
jofitify  the  acceptance  which  it  has  received  from  such  writers 
wm  Merula.  Huber,  Raepsaet,  Van  der  Spiegel  and  iJe  Haas. 

We  have  seen  that  for  four  centuries  the  Romans  ruled  in 
the  Netherlands.  During  that  time  no  doubt  Roman  laws  and 
coi<toniM  exercised  some  influence  on  the  people;  but  as  this 
period  was  followed  by  the  invasions  of  the  Saxons  and  FrisiauA 
alnKM«t  all.  if  not  all,  traces  of  Roman  law  must  have  disap- 
peared!. We  cannot,  therefore,  regard  the  Roman  occupation  as 
the  period  from  which  dated  the  adoption  of  the  Roman  law. 
It  wan  not  until  after  the  introduction  of  Christianity  into  the 
Xt-therlnnds  that  tlu*  Roman  law  once  more  began  to  iiiHut'iici' 
th*-  *«**ttl«'ni<«nt  of  (li^|>utes.  The  ecclesiastics  did  not  refer 
din*<*tly  to  the  Roman  law.  for  their  law  Wivs  to  Ije  fotmd  in  the 
CAii^'ii-  of  the  CMiiu*ch  :  l»ut  these  very  canons,  iis  I  shall  endeavour 
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to  show  later,  embodied  many  of  the  principles  of  the  Rcnuui 
law,  and  were  founded  upon  Roman  jurisprudence.  Indirectly. 
tlieref(»re,  a  roference  to  the  Canon  law  meant  a  reference  U> 
the  Roman  law.  The  us*^  of  the  Lex  EcclrRWHit'mi  familiariji^d 
thi*  inhabitants  of  the  Netherlands  with  many  of  the  principles 
of  the  Lpj'  Romana.  In  order  to  undei*stand  the  influence  of 
the  />».*•  Romana  in  the  Netherlands  after  they  became  a 
portion  of  the  Friinkish  monarchy,  and  after  the  establishment 
of  the  rule  of  thr  counts  in  Holland,  we  must  firat  form  some 
id(*a  of  the  pasition  of  the  Roman  law  in  the  courta  of  the 
Carolingian  monarchs. 

Besides  the  Le.r  Salit^a  and  the  Lex  Ripwirut  there  were  two 
other  Ijotlies-of  law  which  applied  to  a  ccmsiderable  portiou  iif 
the   Frankish  monarchy — the  Li^x  Hurf^avflittnuni  and  the  Ltt 
ViMujothurum.      Although    the    Kur^undian    kin«^om   did    uoc 
lon;^    survive    (iondehaud,    for    it    fell    into    the    hands    of  the 
Franks    in     5*S4    A.h.,    the    national    law    of   the    Bur^^ndiaiM 
survivf<l  for  some  time,  until  it  was  ahnost  complett'Iy  replaced 
by    the    L*'.r     ViMigt^fhifnnn.      Tlif    latter    was    probably   tiral 
started   in   thf   rcit;!)  of  Knrick,  thoui^h  its  first  important  COA* 
pil.itiou  wjis  in;ui.'  l>y  Alaric  II  in  5(hi  v.D.      It  was  then  knovKa 
as  th«*  l^-r  Rnimniii    ViKnjttfhtn'Uih.  and  was  the  law  applicable 
to  th»*  iialJii-Roiiiari   siibj.'fts  of  Alarie.     Thf  coll(^*tioh  of  Itf^* 
was  inadt'   i»y  Aiiiamis.  Alarir^  chan<*r}}or.  from  whom  it  cai^^r: 
to    l»t»    known   as    ihi»    lirrr'niri mu    Aimtin.      After  the  teo^H 
CM'nmry  it  wa-^  n»-ually  rallrd   the   Rn'rutriuni    Alaricnmm    1^ 
prffacf  l)f}xins  thus  :    I  in- tf  tit    f,*.r    Rtnrunm  ;    in    ht»c   n^r; 
omiiii*  ntur  Itifr^  >!'•»•  sjn  rt* s  ju  i'i.<  ih  Th*'inliwiann  e(  ex  dii^n^ 
hhrift    seltu'ttie    W    strut   y»r" * y»/i/ //i   fnt  exphnvifn*'  ititno  -Y-V--* 
rfifnnni*  flominu  Alnricn  n'tj*'  onlinnute  rirtt  llln^iiri  Giviari' 
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covniU,  exemplar  auctoriiatis.  Alaric  enjoined  that  this  Bre- 
viiirium  Hhoultl  be  regarded  as  an  authoritative  code,  for  he 
my 8:  Providers  ergo  te  convenit  at  in  foro  tuo  nulla  alia  lex 
n^pte  jariM  formula  proferri  vel  recipi  praeminudar.  This 
Breviariam  contained  not  only  a  summary  of  the  Codex  Theo- 
fl^muiuHM,  but  also  extracts  from  the  Institutes  of  Uaius,  and 
the  Sentences  of  Paul. 

Heineccius  (Hist,  Jar.   Germ,    1,    1,    15),   Van   der   Spiegel 

{fh/mpnpntj,   p.    74)  and   iSavigny  {History  of  Roman  Law  in 

MvldU  Ages,  chaps.  8  and  9)  are  of  opinion  that  this  Breviarium 

waM.  during  the  earlier  part  of  the  middle  ages,  the  favourite 

text-book  from   which   the  principles  of  the   Roman  law  were 

gathered.       It  was  frequently  called   the  (UxUjr  ThetKlosuin um, 

L^ges  Theodosinnae  or  even  simply  the  Lex  Roirutna.     Although 

the  law-books  of  Justinian  were   promulgated    soon  after  the 

tomittlation  of  the  Breviarium,  it  was  not  until  a  much  later 

d^  that  they  became  familiar  to  the  jurists  of  western  Europe. 

Aji  We  have  already  seen,  the  Franks  were  not  in  the  habit  of 

•oppressing  the    laws   of    thaso  whom    they  con^juered.     Thei*e 

**^«ted,  therefore,  in  France,  on  both  sides  of  the  Loire,  recog- 

'^^^  bodies  of  law  which  were  known  by  the  generic  term  of 

^'^^  Homana,  and  of  these  the  Brfriurium  Alnricum  came  in 

^*Oe  to  be  considered  as  the  most  convenient  text-lKK>k. 

In  addition  to  the  Breviarium  there  existed  another  com- 

*^*^^^0D,  also  mainly  based  on  the  Theixlosian  Code  and  chiefly 

^^**^     by   the    Burgundians,    chilled    the    Lihrum    RrHpnjisorujn 

''/'i^iu  (Hein.  fliMt.Jttr.  (irnn.  2,  1.  15.  17).      Both  llir>e  text- 

"••*k*<   Were    umhI    througlnmt    the     Krankish     monarchy,    .iiid 

^**r^*fr)ri*.  also   in   the   NeihtMlands    when    n^ferciKN*   li:i-I    to   Ik- 

'^"^^i^  to  the  I^x  Homniiti.     Thouirh  botn  the  I^x  Siloa  and  tii»' 
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Ij'.r  Ri/nmrit/  contain  referenceH  to  the  Roman  law,  yet  apoB 
examination  of  these  CodeH  we  find  that  they  are  mainly  eon- 
ceiiUMl  with  the  Jvh  PevHonanim,  Of  the  Jus  Rerum  and  the 
Jtis  OUigatlovum  very  little  is  found  in  the  early  laws  of  the 
Franks.  It  is,  therefore,  easily  understood  that  as  soon  an  the 
lej^al  relations  of  men  became  more  complicated,  reoounie  waii 
had  to  some  Ixnly  of  law  ihore  advanced  tlian  that  of  the  con- 
(|Uerint«:  Ciermans. 

As  eonnnoi-ce.  which  yctXH  practically  unknown  to  the  early 
(icrmans,  iK'uran  to  grow,  the  disputes  engendered  thereby  had  to 
1m-  settleil  by  reference  to  some  stable  and  scientific  principle*^. 
What  more  reasonable  than  that  the  Judges  should  have  reconme 
tn  tJMKsr  Roman  laws  which  had  for  centuries  regulated  the  legal 
relations  of  a  highly  civilised  and  energetic  people.     It  was  not 
a's  though  these  laws  were  only  to  l)e  found  in  learned  books: 
thry  Were  daily  referre<l  to  in  the  decisions  of  disputes  which 
ai-i >M' amongst  the  ( Sal lo- Romans,  for  the  conquered  inhabitantu 
oi  {\i\\\\  ecintinue<l  even  after  tlie  establishment  of  the  Frankisk 
iinMiaivhy  t<»  live  under  their  own  laws.     This  will  also  aoooont 
i'ot    the  faet   that   nutst   of  the  cases  tliat  have  come  down  t<^ 
u^.  where  the  Roman  law  was  appliinl.  wen*  disputes  betwee=^^ 
jM  i^iih*.  nf  n»nsiderable  means.     Tliese  wen*  the  persons  in         ^ 
|>  •NitiMii  to  make  wills  and  iltmations.  to  endow  their  wives  aiHii^ 
t>  iiiiiiiiuiiit  tiieir  «<ilav(*s.  ami  t<»  enter  inti>  commercial  trausa^^ 
til  'ii**.     Kxamples  i»f  such  trans^iotions  may  be  found  in  Matthaei^^-' 
h-   SJ»*l»t*,tf .  bk.  I.  c.  'J7.     We  learn  that  Agathias.  who  wro^K^ 
ill  tht  »»i\th  erutuiy.  s|>«'aking  of  the  Franks  and  ( Sermans.  say^"^ 
/i'.    ..'... I.   #..s  fttJifiiit    14, Iff   *ninttiht  *\rxtfr(f'it  f/ttw   Rovtutnatij^ ^ 
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The  learned  men  of  thoHe  days  were  the  ecclesiaBtics,  and 
they  were  alito  the  lawyers  of  that  time.  In  the  Roman  laws 
tliey  found  the  Church  supported  as  a  State  institution,  and 
rei^)ect  inculcated  for  her  functionaries  and  her  possessions. 
What  therefore  was  more  reasonable  than  that  they  should  teach 
a  reverence  for  the  Roman  law  and  reliance  on  its  authority, 
iirejjory  of  Tours  thus  praises  a  certain  Andarcius  (bk.  4,  c.  41) : 
Qmjfl  ojf^rihuM  VergUiH^legiH  T/ieoilo^idnae  librvi,arte4jiui  c*di'uli 
ttdplrne  erxulUuH  faerit  (Van  der  Spie^l,  pp.  74-77). 

In    his    Hiftffiry   of  the    Roman    Lair   in   flip,  MithlU  Ages 

Savi^rny  devotes  several  chapters  to  the  influence  of  the  Roman 

law    in    the    Frankish    monarchy.      He  points  out  that  in   the 

CnpiiaUiria  there  are  many  references  to  tlie  Roman  law.     The 

bi)oks  from  which  these  are  taken  are  principally  the  Breriariam, 

the  Co(ir  of  Theodosius,  the  Epi(o}iie  of  Julian,  the  SenieiweM  of 

Paul,  and  in  the  later  laws  even  the  (Vx^  of  Justinian.     Van  der 

Spiej^l  (p.  81)  ijuotes  a  nLpitulare  of  Charles  the  Bald  in  which 

tht?«e  words  occur :  SafH*!'  illaia  legem  {Ro)iifiiuim)  i^l  coittni, 

t/^mtm    legem    nee  untecexHoreH   vip*tri    (jfUixlcamqii^   (Si  pit  id  am 

^^ituemnt  iiec  aliqaid  rimMtituimas. 

Savijruy.   <lealini^   with   the  extant  documents,   says  (eh.   i>, 

'^^^^  87).  •*  There  exists  a  number  of  documents  which  b<'*ir  testi- 

»iK>«iy  to  the  use  of  the  Roman  law  in  the  Fmnkish   Empire." 

"^    then   proceeds  to  enumerate  a  large  numlx^r  of  these,  but 

••*    they  refer  exclusively  to  F'rance  it  is  unnecessary  to  «|Uote 

^'^•-in  h»*re.      In  dealing  with  the  teaohing  of   Roman  law  in  the 

^*^nki.Hh  monarchy  he  tells  us  that  there  were  in  those  <lay»*  no 

"^■^'Mils  of  law  properly  so  cjilled.     The  study  of  law  l)oth  for  the 

^•allf>.Homans  and  for  the  (iermans  was  practiced.     The  notaries 

*^*H  the  scabini  had  a  prtictical  knowledge  «)f  law.  but  the  soincfs 
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of  the  Roman  law  formed  part,  of  the  subjects  read  in  the  schools 
and  Roman  law  was  studied  side  by  side  with  dialectics  Besides 
those  Prankish  writers  wIm)  wrote  glossaries  on  the  Br^vutrium 
there  were  compilations  of  formulae  in  which  we  finil  a  good 
deal  of  the  principles  of  the  Roman  law,  such  as(fOthe  formula*: 
of  An;;ers:  (/;)  those  of  Maixnilfus;  (c)  those  of  Simiond :  {H\  the 
formulae  Bignonenses ;  (f)  the  formulae  Baluzianac  minores: 
and  (/ )  the  formulae  Mahillonis.  In  addition  to  these*  Savigny 
mentioiiHthe  Prtrl  E.a:epf'ujVPH(i,p.e,rrerpt'ionef<)  Leijum  Rmtmn- 
ftrmn.  which  was  a  text-lxMik  containing  a  systematic  expositiuD 
of  law.  and  to  a  very  large  extent  of  the  Roman  law  (Savigny's 
Historif,  vol.  2,  c.  !>.  s«'cs.  44-.>6). 

\V(»  have  seen  in  a  former  chapt<»r  that  laws  were  to  a  great 
extent  |H.>r.sonal.  and  that  in  the  Prankish  Empire  people  liv«d 
und<r  their  own  law.      This  applietl  to  the  Netherlands  as  well 
ji»*  i«T  the  j)ossessions  of  tlu    Pranks  in  (»aul.      The  judges  were, 
therefore,  ohiigerl  to  have  s<»me  knowhnlge  of  the  various  laws 
whirli  prevailed  in  tlu*  FVankish  Knipiiv.  and  more  especially  ol         ^ 
the  A^i-  Htnmthu.  as  this  n<it  only  iKrcurred  mon»  fnM|uently.  I*i^t. 
M^  it  was  til*-  only  jurispnulenee  i»n  which  systenmtic  treati/g-*:?  -' 
Will    tM  be  fnund.  and  the  <»ne  iHo>t  useful  for  settling  disput.  ^  -'' 
aii^^in^  i»nt  of  eomin'Mvial   transactions.       No  doubt   there  w     *■  * 
a   e.in»»iileral»le  <'<)nln*^ion   in   the  application  of  all  these  lai^^' ~' 
lint   a»»    tlh'    /.'  '•   li'nittiift  wa.N  the  most  widespread,  and  a»  * 

wa*-  iimre  in  ai;n'e!nent  with  the  Jus  (^niuiticuin,  it  was  t^t"  ■  * 
.•ii.  vy^irm  I»'a*»t  liki-ly  t«i  inenaso  the  ctm fusion.  Bish*::^^^'*^ 
liiiieni.iMi*^  wiiti-^  in  the  ninth  eenttny:  (^mnitlit  Hjttrndtt  ah  ^^^ 


luit-'ii'   tt'i  h n*  III    R**ii)'i lut III    sf   i-inn'trtunt    tfunndo    vert» 

■  '■Iff  I'.    )ti,n  *'»  ^t,  ,i*4t ttf   fii'iff  ir*  I't    ihl  Ciiftit9il*t   (^mfugiurti.      ^ 

e  iHem|H.ran     -i   ilinemaru^  sjiys.  "  Ix*t  them  know  that  on  tb^         j 


LEX  ROMANA  DURING  THE  PRANKISH  PERIOD.    10^ 

Day  of  Judgment  they  will  be  judged  neither  by  the  laws  of  the 
Romanii,  nor  of  the  Salic  Franks,  nor  yet  of  the  Burgundiana, 
but  by  the  laws  of  God  "  (Van  der  Spiegel,  p.  83). 

Ah  the  Capitularna  gradually  became  more  and  more  com- 
plete they  took  the  place  of  the  varioun  German  and  Prankish 
UwR.     Tlie  Lex  Roinava  also  lost  a  great  deal  of  its   force, 
though  part  of  it  was  no  doubt  incorporated  in  the  CapituUtria, 
There  is   frequent  reference   in   the   CapittUajna   to   the    Lex 
Riynumui  :  "  Ut  jtutta  Romanam  legem  hoc  corrigavtar; "  ''Inter 
Rc^nnnm  negoiia   caMBarum    Ramanis   legibus   praecipiumus 
termifmri*'  (Hein.  Jur,  Germ.  2,  1,  44;  Capit,  4,  sec.  45).     In 
t   constitution    of    Chilperic    reference    is    made    to    the    Lex 
Trictnaria,  which   is   taken   directly  from  the  CoiUx    Theodo- 
•uintt^f.      Wherever  business  was  carrie<l  on  to  any  extent  the 
Qttive  laws  and   customs   of   the  Germans  were  (juite  inade- 
qiute  to  deal  with  the  new  order  of  things,  and  the  principle  of 
^he  Lex  Ronuiim  were  resorted  U^  in  order  to  supplement  the 
^■<^iMkf  of  the  Prankish  laws. 

The  Lex  Romava  was  never  recognised  in  the  Netherlands, 

^'tlier  during  the  period  of  the  Prankish  monarchy  or  during  the 

'^***  <)l  the  counts,  as  the  common  law  of  that  territory.     It  was 

^^*^'y  admitted  in  a  moditied  form  to  supplement  the  deficiency 

''^  ^He  local  laws  and  customs.     All  that  I  have  tried  to  show  is 

^^^^  during  the  F'rankisli  period  the  Roman  law  was  not  dead  and 

^'"RtDtten,  and  that  when  later  on  it  played  so  vigorous  a  part  in 

^^^*   le^l  nystem  of  the  Ni'therlands  it  was  not  appealed  to  as  a 

^^>^\y   di.*jcuvertMi    system    of  jurispnuK*nee,    but    as   a    system 

^^ich.  for  M»venil  centuries  before    the    birth    of    the    Bologna 

^^**M>1  of    law,    had    U^en    referred    to    in    the    courts    of    the 
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(b)  ROMAX  LAW  DURING  THE  RULE  OF  THE 
EARLY  COUNTS. 

Tt  has  often  lieon  assertpd  that  thiriiig  tlu»  anarchy  winch  f«»l- 
lowed  upon  the  splittinfj  up  of  the  (.'aroliuirian  dynasty  law- 
lxx>ks  were  de^^troyed  and  the  Latin  hm^ua^e  lost.  No  «ii>aU 
durint;  the  inroads  of  the  Noithnien  «>n  the  coasts  of  HnllaiKl 
and  France  a  j^i-eat  nunil)er  of  l^^oks.  I«»iral  aH  well  «•«  »Trl»- 
siji**tieal,  wen*  <lesti-oyed:  yet  it  wtrins  somewhat  fnr-fftoh»^l 
to  hold  that  thf  (h'Ktniction  of  law-U»oks  was  «►  i^reAt  th*l 
all  knowle<l;;t'  of  thr  A^r  Rnintma  was  lost^  The  list?*  .tf 
s«*vt'ral  «)f  the  lihnirifs  of  that  time  eontradiet  this  ass«Mli*<ii 
most  I'uipinitieally.  A  more  iniptrtant  factor  in  th«*  «Wlin*- 
of  the  Hmnan  law  was  tht*  i;;norance  *)i  tlie  I^tin  t^uii^iir 
during;  tht*  truth  and  I'lrvrnth  eiMiturie**.  Thf  innuuU  "if  th- 
Ni»it)uiM'n  I'nini'iih'  wiih  thf  peri«N|  nf  privat«'  wai-s  and  of  th** 
jinairhy  i»l"  tin-  iiiiililli-  ai:f»*. 

h't',-*'**-^  Y  '»7»  ^a\»»:  Kiuhty  vi-ai^  nf  plund».*r  ami  iiiunin 
li.i.l  m;»i|i  .i  « iMiMiii"^**  •»!'  thi-  fifhi'* .  llif  l«»wn*i  wtTf  likf  •!«««•«» 
Ill  tIm-  »ii'»»i  h  .  ih.'  wialtli  .-1"  ihf  np*naM**rit*^  wa**  ilt^tnivtsl. 
ill  i«  .]•!«  wi'U"  ti:'nor  ^\m\\  ^v  .-Im-  tltrv  ji>in*'*l  llu*  raidfr«  * 
:il  !in  I  Ns.titia!**  .'I  p*!!!!!':!!  if.'  \\rii-  (**Miluse«liC  kiii;r^hi|> 
n  h-.iiy  .imi  rif'i;j\  wii*  o  iM.^ui.minI  .  and  rvery  !!••  of  ci\d 
'•.Hii:)    i'!.»K.n  !*■  iv   v:a!f     .i    ;»:i.iifhy    and    confusion    c»»ii- 

::mii  :    ;i'.    :!.wi:i^!j    ;h.    :i:i:}i    .  Axt-niij    .uid   twelfth   c«ruturie& 

••4 
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Mabillon  called  the  tenth  century  a  century  of  slaujirhter  and 
miaery  {mieculam  ffnn^Hm  et  ivfaicstivm).  No  wonder  that 
'daring  thene  dark  ages  Latin  had  lost  ground  ah  a  language, 
mod  Roman  law  wa«  in  a  period  of  decadence.  The  Council 
of  Mayenoe  (847  a. a)  complained  that  the  priestH  were  igno- 
rant of  Latin,  and  enjoined  them  if  they  c<juid  not  ctjmpose 
«enuonK  to  read  the  homilieK  in  the  vulgar  tongue.  It  seeniH 
«|uite  clear  that  during  thene  dark  centuries  the  Roman  law 
c^mld  not  liave  been  readily  referred  to  except  in  the  highest 
ciiurtH.  By  th\s  time,  however,  a  great  deal  of  the  Roman 
law  liad  lieen  ho  accepted  in  the  territory  of  the  Carolings 
that  it  formed  part  of  tlie  cuHtouiary  law  of  the  land. 

It  in  extremely  difficult  to  lay  oneH  handH  on  the  writings  of 
jmy  author  who  recognised  the  Roman  law  an  authoritative 
itr  ms  .Hupplenientary.  Hence  some  writi^rs  liave  gone  so  far 
as  to  say  that  with  the  loss  of  the  Latin  language  Roman  law 
€i>inpletely  disappeared  in  the  Netherlands  between  the  tenth 
and  fourteenth  centuries.  If  the  priests  could  not  undei-stand 
Ljitin,  the  pnibability  is  that  the  judges  were  also  ignorant  uf  the 
language  :  and  if  the  judges  knew  no  Latin  how  could  they  n*f*»r 
Ui  the  Kfmian  law  ^  Both  Raepsaet  and  Van  der  Spiegel  deal 
with  this  (|uefttiou,  and  the  conclusion  they  come  to  is  that  the 
Huttiao  law  was  neither  forgotten  nor  allowed  to  fall  into  disuse. 
Ce  pretendiL  oitbli  et  rHte  deftuetiulr  iIoum  lemjueh*  *^mtt  tomhr, 
U  druit  rvvuiih  da  A''  nu  XIII'  aiech'  *'n  Fntuci'  et  d*ii\f*  les 
}*ff»/^'B^i^  ejit  dnnc  ff  Uf  rhimerr  im'ruf^^r  pur  lri<  f'rri rid  i),s 
Utjen*  et  frnjierfinels  #7  nccreditt'e  fHir  t-eti.r  t/ni  froarrnf  /Jus 
rt,,iunoilr  dr  rrdufi^  ttmft'  In  jiinspiunlt  nr*'  •>  l\n'ijim,n  ft 
ff'fnurH  rt^rrhrittuin  <^ue  de  sf  luiy^r  n  d*  /nnt/Ufs  etndff<. 

\'i\u  der  Spiegel  (x>ints  out  that  if  wr  coiiipiiiv  the  laii;:uage 
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of  the  chartei-s  with  the  Frankish  and  the  Roman  laws  we  find 
that  there  is  a  great  similarity.     Moreover,  he  thinkf^  it  hij^hlj 
iuiprolNihle  that  thv  counts  of    Holland   would   liave   suddenlv 
abandoned  the  laws  of  the  monarchy  under  which  they  lived, 
and  to  which  they  looked  for  support      To  what  lawH  did  they 
i-efer  their  disputes  ^     It  is  hardly  cre<iible  that  at  a  time  wht^n 
the  towns  iKfjjan  to  assert  their  importance,  and  when  the  )^wth 
of  trade  and  commerce  Iwcame  marked,  the  people  of  the  Nether- 
lands  should  have  re-sorted  to  the  ancient  (lermanic  laws  rather 
than  to  the  later  laws  .so  much  bittter  adapU'd  to  the  needs  of  i 
civilised  iwopli*.      '  I  think  fnjm  ail  these  facts  I  may  safel}*  om- 
elude  that  tln»  state  of  the  laws  in  this  country  remaineil  tin? 
same  after  the  commencement   of  the  rule  of  the  counts  a^  it 
had  l>een  in  the  Frankish  period.     It  is  for  him  who  alleges  the 
contrary  to  .show  that  a  chanjri*  took  place"  (Van  der  Spiegel. 

l'ruf«»s.M)r    Poullet.    who    has    recently    written    a   histoij-  of 
llii^  in.^^ti  tut  ions  of  thf    N\therlands,   point^s   out    that   toward* 
t)\r.   \aiu-r   rn<l    of   tin.-   C.-arolin;;ian    monarchy    the    rlistinction 
ht»tw<Mn  lh»'  law  administered  in  the  various  pitivinces  of  th^ 
Ntih«-rlainK    was    not    very    <;n»at.      Naturally    the    nearvr  to 
Fnmei-  the  ;;n'at«T  I  In*  intlutMice  of  the   Roman  hiw.     lu  d€il- 
in^i    with   thi-  sounds  of  the   law  of  the  Netherlands  he  tmx*' 
•  In  iIm*  Netlii-rhin«ls.  as  in  tin*  north  of  France,  the  Dn»it  '^♦'h- 
fi'.iiier  pr»*vail<*d.     Tin-  Koman  law  was  never  re^nled  as  the 
prineii)iil    law.      Tlie   only  «(Ut*stion   is   within    what   limits  wtt 
tlh-    Koman    law  eonsideted  its  having  any   force  in   this  terri- 
tory  durin*:  the  middli-  a;:i»s.     This   matter  has   given   ri.se  to 
(•••nsidrrahle  ilisputis.  and  durini;  tiie  reign  of  Joaeph  [of  Bel- 
^i  I  nil  I  in   tin-   former  century  (eighteenth  >  it  wa.«  obncurvd  by 
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olitic&i  views.  Thin  is  not  a  place  to  go  too  deeply  into  the 
uefiiion.  It  in  enough  to  say  concerning  this  matter  that 
lere  are  two  essential  poinU  to  be  remembered.  Numerous 
yets  prove  that  the  Roman  law  has  never  been  completely 
>rgotten  in  the  Netherlands,  and  that  certain  rules  estab- 
shed  by  this  law  have  never  fallen  into  desuetude.  Other 
ictM  no  less  numerous  and  no  less  convincing  show  that  the 
ales  of  the  Roman  law,  accepted  as  the  basis  for  legal  decisions, 
rere  obRer\'ed  less  on  account  of  their  legislative  origin  than 
ecause  they  had  passed  into  a  tradition  which  regarded  them 
k»  necessary,  and  which  constantly  invoked  them  [qae  jxmr 
trf  pa^s^s  fUintt  une  tradition  con^tantf  et  necesAftire],  and 
that  if  the  judges  and  the  national  practitioners  had  recourse 
U)  the  Roman  law  it  depended  on  the  extent  of  their  know- 
Itidge  merely  as  a  reference,  and  not  because  it  was  obligatory  " 
(Hittaire  d^s  Institutums  {Uh  Pays-Bo^  vol.  1,  p.  840). 

Xaturalh'  the  influence  of  Roman  law  in  the  northern 
provinces  was  less  than  in  the  south  ;  it  would,  however,  have 
Wn  extremely  difficult  in  the  tenth  century  to  say  on  this 
^  of  a  line  the  influence  of  Roman  law  was  felt,  but  not 
^  that  The  more  reasonable  view  seems  to  be  that  the  in- 
nuence  of  Roman  law  infiltrated  the  whole  of  the  Nether- 
»^.  and  its  principles  became  mixed  up  with  those  of  tht* 
^'^^toniar}'  law,  which  formed  so  large  a  part  of  the  jurispru- 
*wice  of  the  Frankisli  monarchy.  In  other  words,  it  helped  to 
^^\A  and  Mha|)e  the  customary  law  which  was  so  jealously 
ifn*"le<i.  Tlie  counts  were  ol)lige<l  to  swear  to  the  j)eople 
that  they  would  maintain  the  laws  an<l  charters  that  obtuimKl 
at   their  accession.     "  AV/o  Fl(»renti nux,  dv.,  o)itnihtis  iH^ftillhvM 
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H  dominuH  Hemnciui  de  Vinn^ie  eortfimunnnM."  **  Die  yntf 
ran  Zeeliivd  Im  Mchnldlrh  de  Iccwif.  ran  Z^ehind  fe,  ziam 
met  zijiip  baif/f/nur''  {Kein'e  ran  ZfieUnul,  12!K).  «ec  >iOL 

It  is  clear  that  IjesiileH  the  keiiren^  and  harolvesten*'' ikrtt 
vxistiM]  a  kind  of  connnon  law  or  iandrecid  coniposed  of  vhit 
was  called  the  mnh'  rvWw/iK/i.  What  these  old  cu8tom«  w<ff 
our  anthorititts  <li)  not  state,  but  fi-oni  nuinenius  chart^ri  wl 
extracts  Van  der  Spie^l  concludes  "  that  it  is  certaiu  tk* 
these  old  customs  were  nothiii^r  hut  the  old  laws  aud  «*- 
tonis  which  had  i^rown  up  with  our  fort*fathers ;  tliey  *<« 
th<»  iiUfrPK  (ffrimttufrutn,  the  laws  of  the  Franks  aihI  th< 
neit^hlxmrin^  nations,  and  the  then  known  A/.r  ff#»m*cw' 
<Van    der    Spiegel,    p.    JJ.")). 

That  the  Roman  law  was  often  rt»f»»rre<l  t**  beforv  *» 
durinjj  the  teiitli  and  latvr  centuries  as  CuUMtietndo  ft**"* 
is  cjipiible  of  proof.  We  Hnd  in  the  Lf'x  tinrgHndiif»***'^ 
Si  ifnis    fhtsf    luirr    tMirlniriis    ftfMt<iri    nAuPi*it    I't'l    dotnitt  *^* 

Mrlnf  ait.  <)0.  c.   1 ). 

In  thf  eatalo;;u«-  of  tin*  library  of  St.  Bertin.  in  thf  t'^» 
of  St.  Omar,  th*-  Roman  law  is  indicattnl  hy  the  wtnJ* '"' 
MHi'tnd'mnm  fpijtf  in  liomn iiti rn  m.  This  shows.  ni«>i'eover  thi 
in  1104  AD.  Homan  law-lHM)ks  wiTf  to  lie  found  in  tin*  t««»i 
of  tin*  Ni'thi-rlands  ( K^n'psart.  vol.  4.  p.  n.5). 

It  may  U*  that  a  i^reat  deal  of  this  CnttAu^tnd^t  Ruih^u 
was  tnuiitiinml  In-twfi'n  tin*  ninth  and  thirteenth  cenwri 
uiilrss  \v«'  arc  mistak«Mi  in  our  supposition  that  the  1^ 
lantriiafT,.  h.^d  falli*n  ^n  into  disus<*  as  not  to  have  heen  uimI 
^(o4h1.      [»iu    fVfii   if    th<'    Litiii   lan^ua>;e  was  not  uni%'eisi 


LiMul  iMiartfiiniii*.  \  4*lMrt«lv. 
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<»n^tood  at  the  court  and  in  the  larger  townn,  at  any  rate 
-e  were   always   eccle8ia«tic8  and   lawyers   who  could  read 

nnderKtand  it.  Raepnaet  points  out  that  where  the  sche- 
eii  were  ignorant  of  the  law  they  used  to  refer  their  diffi- 
iw»  to  persons  skilled  in  the  law,  called  afweswyirn.  Thia 
i  of  reference  to  a  jurisconsult  was  no  new  one.  It  had 
♦ted  in  the  Roman  law.  The  reference  was  known  to  the 
mkN  when  a  xuit  had  to  l)e  determined  between  two  per- 
>  of  different  nationalities  and  the  judge  was  ignorant  of 
ir  laws.  Althougli  we  find  no  mention  of  aasefworefi  in  the 
iters  of  this  period,  we  find  them  later  in  the  towns  of  the 
therlaads.  The  ffeHniouarirM  are  probably  a  relic  of  this 
<4cMii.     In    Flanders   there    was  an  old   law  that  the  judges 

the  seignorial  courts  had  to  send  the  records  of  cases  heard 

them  to  three  advocates  (called  (ulvocati  //i-o  jml'ur)  of  an 
Hninjf  town  for  their  advice.  This  law  was  probably  the 
ri^Utive  enactment  of  a  custom  which  had  existed  ever 
«e  the  days  of  the  Franks  (Raepsaet,  vol.  4.  p.  94).  The 
•ctice  of    Hofvaart   (i.e,  for  the  schepenen  of  smaller  towns 

c^HiMult  the  courts  of  the  larger  towns).  Van  der  Spiegel 
">kk.  was  not  i»n  matters  of  fact,  hut  on  <|  nest  ions  of 
""•    In    tlie    larger    towns    there  were   always  either  laymen 

ttlt^iastics  skilled  in  the  Roman  law.  and  when  ques- 
«i>  were  re  ferret!  to  tliem  which  the  local  statutes  could 
t  s«>|vf  they  resoiled  t<»  the  system  they  knew  mast 
rtJt    viz..    tlh*    Koiiian  law. 

Ah  tt;xaiust  tlif  \  ifw  that  tlii.'  Roman  law  was  used  to 
|il*-iin*iit  ihf  ci«*tVct'^  ill  tlir  Codes  nf  tlu-  Franks,  it  has  been 
i\»A  •.iu  that  tlHTf  are  a  huihIrt  of  chartei-s  which  show 
:  th<-  jud)/«'«»  wtTi*  riM|uirt'(l  to  give  their  judgments  according 


no  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

to  their  innate  feelincrs  of  what  was  right,  if  they  could  filid  no 
definitely  acci'pted  custom  (FfXik.  And.  Brjdr.  vol  4.  p.  MXS\ 
Tliey  wen*  required  to  pronounce  Judgment  *'  lut  rerht  ^i*  wi 
iH/nlpel ;"  *  na  onde  Contume^i  en  va  heste  oorrleel  ;*^  "  na  *Uh 
ijt'nii'Pi^ei)  hmdreiht  n\  mi  hunne  fijf  zinaen '/'  'na  *le  h^^* 
redf'Hjh'hfttl  pn  na  den  on  den  Ive.reonieny  Now  what  wii* 
nu*ant  b}'  tlie  ternis  in  accordance  with  the  larulm*hi,  ie.  lav 
of  the  country,  and  '  7in  kanne  jijf  zivnen"  i.e.  according  to 
tlifir  conniioii-Hense. 

We  find  that  the  Ctijntalaria  as  early  aw  802  A.l>.  reijuiivd 
the  judgfs  to  give  their  opinion  according  to  the  />-c  •Srri;rfii. 
"  Iff  jiidtrrM  Hprundnm scii piam  let/em  non  Merundtnn  ai^ltnum 
aufitn,  jfuliranf"  Tliey  were  e.Kpressly  enjoineii  not  to  jud^ 
according  U)  their  .sweet  will,  hut  to  follow  the  Le.r  S^-riphi. 
What  was  the  Lpj'  Srrlptn  f  Van  der  Spiegel  is  of  opinion  ihftt 
tin-  h'.r  Srrlpfa  meant  the  various  compilations  of  laws  thrn 
ill  i\i<ii'n(!t'.  such  us  the  h'-r  Sidiai,  Lex  Ripaaria.  the  Aa;k*» 
till I't'i iidunni in  and  V'lsujothoram,  the  privileges  of  the  towns 
and  ill*'  Ciipifiiltirni.  To  tlii'se  must  be  added  the  R4)nian  law 
;iN  I'r.iiiiil  ill  tlif  lirprinr'niiu  Alarirum  and  a  great  deal  of  the 
('ail* III  law.  Wt*  find  similar  language  ased  in  the  charters 
ni'  ill.-  til'tri'iith  and  sixttMiith  centuries,  and  thert*  the  woitb 
Ai .«.  I /•. ' » i»  '/r/Zri/ ;"  '^  tft/Ht'enr  Itesi^hrerene  ityetten  :'*  and  '  6^- 
-.},,''■•■'■  nf   rirhttut,"  always   mean   the   Roman    law    (Scheltingm. 

i!:i«'{»sait  p'*iiiiN  iiut  thai  thf  srignorial  courts  were  re«|uirtd 
t"  |i:«ii)<'-.inri-  ilnir  jiidi^iiifMt  /<*'('(§ ndum  Iieetu7rt,  -and  that 
lint.',,  III,.. I  111  tin-  Km  nan  law  <  Haepsaei.  vol.  4.  p.  92.  I  hi 
<';iii^.-  h'/"^yi  I'ti  iif.  >'//*  '♦/'"  /iVi7<///i).  A  further  pruiif  ad- 
di.r<  il  by  Van  d<M    Spiigil   is  that  in  many  caaea  the  judges  of 
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the  small  townii  were  required  to  consult  the  judges  of  larger 
towoA,  such  as  Leyden  (Van  Mieris,  G.C.B.  vol.  1,  p.  68).  If, 
therefore,  by  the  words  tmi  hunne  fijf  zinnen  were  meant  their 
peculiar  notions  of  what  was  right,  then  it  seems  objectless  to 
have  required  them  to  refer  to  the  practice  of  other  towns.  Van 
der  Spiegel  thinks  that  the  reason  the  judges  of  the  smaller 
towns  were  required  to  follow  the  practice  of  the  larger  towns 
mjLH  that  the  lawyers  of  the  larger  towns  were  supposed  to  have 
A  ^jreater  knowledge  than  they  of  the  landrecJU  and  the  Lex 
S^^iptft.  The  expression,  therefore,  "  according  to  their  five 
aenses,**  meant  little  more  than  according  to  their  conscience 
Afitl  according  to  such  legal  principles  and  precedents  as  the 
jUiigeB  knew  of,  or  could  become  acquainted  with  by  refer- 
to  those  who  knew  more  than  they. 


CHAFFER   XVI. 

(c)    THE    STUDY    OF    ROMAN    LAW    DURING    THE 
TWELFTH    AND   LATER   CENTURIES. 

I    HAVK   shown   tliat   the   Roman   law  to  which   refen»nce  wi^ 

niadi'    during    thi'    Prankish    monarchy    was    not    the   Uw  » 

found  in  the  law-^K)oks  of  Justinian,  but  that  which  hadbeea 

oompiloil   by  Anianus    from    tlio    ^VW-ftr    Thjeothuiiann^,     Aboai 

thr   twelfth  centur}'  a   purer  and  Iwtter  form   of   the  Roman 

law    came    tf»    b«»    intnKluced.      The    law-b(K)k8    of   Jusitimto. 

thout^li   not    known   ti»  western   Europe,  had   never  been  i|ait< 

fnrcjotten    in    Italy.      In   the   eleventh  century  the  law  «chool 

of    llulotrna  to<)k    up  the   netflect^nl   study  of   the   Roiuau  ta*" 

In   the  twelfth  century   it   had    l)ecome  a  seat  of   learning  ^ 

^ivat    importanc**.      A  tale  is  told  that  in   1135  A.I>..  after  th« 

siiM^r  of   Aiiiaiti.  a   valuable    manuscript   containin;;  the  whol»* 

of  tin-  Ctn'pHs  Jttrls  «»f  .lustinian   fell   into  the   hands  of  th* 

PiNiMs.      Some    hiivi-   attributecl    the    revival    of    the    study  ^* 

,IiiNtiiiiaii  to  this  Ijiet.  thoutjh  acconiinj;  to  the  lie.si  auOioriti«^ 

this    vi«'w    is    fanciful.     The    Cnr/mt*   Juris   of   Justinian  v*^ 

stu'liid    U'lon-    tlif    sii'ifv*  of   Amalti.  thout^h    the  date  of  thi-** 

sj.  1^'.-  >ynehn»nis«'s  with  tin-  threat  activity  in  the  study  of  ib*^ 

pui«    Homan  l:iw.     A  crowd  of  students  flocke<l  from  all  part* 

I'l     Kuropr    to    lio|..;;na    to    study    Roman    juriHprudenci*.  ^ 

rrtuniin;:    to    tli*ir    «»wn    rountries    taught    the    Roman   law  yi 

fill-  f'nt'fftis  J(tris  nf  Jiistiniaii. 

rii-nmrdii^     A1i)>ot    of    ( *l:iirvau\.  complained    that    at   tlu* 
p. 1 1  act    ,,f    Pop,.    Eui^i  niu*^    hi-    hfard    mtMv   aljout    the    laws  of 
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tinian  than  about  the  laws  of  Gocl  The  Church  digni- 
i'^  in  iiemiany  were  well  accfuainted  with  the  Code  of  Jus- 
An.  and  there  is  no  reason  to  believe  that  the  hififh  Church 
litaries  of  so  important  a  see  as  that  of  Utrecht  were  not 
ell  informed  as  those  of  MUnster.  We  know  that  scholai-R 
t  from  Friesland  and  Flanders  to  study  law  in  Italy 
igny,  HiMory,  p.  19).  and  we  may.  therefore,  fairly  assume 

the  law-books  of  Justinian  were  not  unknown  Uy  the 
er  Church  and  State  officials  of  the  Netherlands.  Its 
riority  to  the  law  of  the  Theodosian  Code  came  to  be 
iniif^.  And  in  time  it  completely  supplanted  the  latter. 
n  Oermany  the  (*orfnui  Juris  of  Justinian  was  well  known 
he  time  of  Henry  II  (1002-1024),  for  he  passed  a  law 
I  regard  to  the  oaths  of  ecclesiastics  in  which,  inter  fUia, 
find.  Cam  fliriiH  Justiniamu*  jure  decreverit  ut  canopies 
-nm  t^iui  legum  haltei^  (Van  der  Spiegel,  p.  105).  This 
•  law  was  in  all  pix>bability  known  to  the  eoclesiastics  of 
L'tjht.  for  this  emperor  was  a  great  supporter  of  the  bishopA 
hat  cit}'.  Frederick  Karbarossa  in  1158  summoned  to  the 
^1  of  Kcmcalie  four  of  the  pupils  of  Irnerius,  the  great 
tJgna  professor  of  Roman  law.  Now  at  these  Councils  were 
^nt  many  of  the  counts  and  bishops  of  the  Netherlands, 
'  tbey  must  have  become  acquainted  with  the  influence  and 
Mijre  of  the  teachers  of  the  civil  law  of  Justinian.  More- 
•r.  many  of  the  counts  of  Brabant,  Luxembourg  and  Lim- 
'^  had  studied  law  in  Italy,  where  at  that  time  only  the 
yvM  JffrtM  of  Jastinian  was  recognised  as  authoritative, 
thin  way.  then,  the  law  of  Justinian   took   tlie  place  of  the 

af  Theodosius.  and   helped   to  build  up  the   common    law 

he  Netherlands. 

H 
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In  order  to  undei-stand  fully  the  impulHe  which  the  study 
of  Roman  law  received  in  tlie  eleventh  and  twelfth  centurife, 
we  nuist  havt*  some  comprehension  of  the  jjreat  iufliU'iKf 
exerted  by  tlie  Italian  universities.  Bolotjna,  Pisa.  Pa«laa. 
P4*rui;ia  and  Venice  were  practically  small,  though  extrt»iinfly 
ein»r<;etic  re[>nhlics.  They  vied  with  each  other  not  only  in 
commerce,  hut  also  in  learning;.  Their  universities  ditfeiv«i 
from  ours  inasmuch  as  they  were  the  soh;  seats  of  leamiii;:. 
No  *rymnasia,  coll(»tr«».s  and  hi^h  schools  competed  with  th^^m. 
Hi'iicr  tlTty  attraet«'d  not  only  all  the  yountr  men  of  llifir 
respective  towns,  hut  the  youth  of  tlie  empire.  Learning:  did 
not  then  consi.st  of  the  munerous  subjects  tau^^ht  to-day:  ii 
was  ]>raetieally  confined  to  dialectics.  law,  theolo;;y  and  iiii^i- 
cint*.  and  ol*  thesr  law  aiid  the«»lo^y  were  the  favourite  •mb- 
jfcts.  A^ain.  tli**  study  of  law  was  practically  e«»ntined  t<t  ihf 
rurfn'M  Jtirif*  of  Jnstinian.  and  tin'  Epltonv*  of  •Itilian.  Frx»iii 
Italy  tli»'  study  of  the  Roman  law  spivad  to  the  universitir* 
of  Franer  (Paris.  Mont|K*llirr.  Orleans)  and  t«>  thost*  of  Spain. 
Portu;Xal  and  Kn;;land. 

A   sliurt   aeeuunt  of   tin*  men   who  spread  the  knowle<ip*  ^i 
tlh-   Roman   law  *\i  tin-   Cnrjuis  JurtM  throu^iiout    Kun»pe  iwy 
not    In*    ami»«>.    Iirrr.       All    hist4>i-ians    sn-nj    to   a;;ree    that  the 
founder  of  i\u'   pMiloorna  sclh>ol  t>f  law   was  Inierius.     He  «••* 
Iw.rn   at     l>oloi;na.   and    was    tlurin;;   the   yc*ars    lll:)-lS   in  llw 
.si-rviet-    ni  tin*  Countiss    Mathilda   and   of    Henry    V.     Be>iJ«^ 
ttaehini^    law    at    the     Tni versify    <if    H(»iotrna    he    edited    l^** 
CnrpaM    Juris,    an<i    wrote    irlosses    ujx^n    tlie    text.     The  c*>***" 
pilation  ol   tin*   .Vi^'v/^  as  printed  in   the   Curpas  JttrtM  is*    •J* 
iievinl  to  Ix;  due  to  Irnerius.     He  in  also  crediteil  with  liav»* 
ci)llected   or   couip<xsed   a  volume  of  formulae   for   the   uitf?' 
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notArii'H.  Certain  writers  of  the  thirteenth  century  refer  to 
fwune  Qtt4ieMti<ynf'M  as  tho^^e  of  Lnerius.  Few  of  the  above 
works  liave  come  clown  to  us  except  in  so  far  as  they  have 
l^eiMi  incorporated  in  .the  works  of  later  authors  (Savijrny, 
H'iM(try,  vol.  4.  c    27). 

Towards  the  middle  of  the  twelfth  century  there  lived  at 
Bolo^ia  four  jurists  who  had  acquired  so  t/reat  a  reputation  that 
they  are  always  cited  as  tiie  Quafttor  Doettyrt*s,  or  the  Umv 
diXM4jrs.  Tiioir  names  are  Hul^arus,  Marthinus  (losia,  Jacohus 
and  Huo;o.  Tliey  are  said  to  have  been  pupils  of  Irnerius.  Of 
thewe  four  doct^jrs  Bul^rus  seems  to  have  held  the  first  place 
in  public  estet^m.  Besides  being  a  professor  of  law,  he  held 
v*»ry  hi<jh  pjlitical  and  judicial  offices.  He  wrote  glasses,  a 
cownientaiy  on  the  De  Reffulis  juris,  and  a  treatise?  on  the  law 
of  procedure.  MarthinusGasia  was  a  (ihibelline,  and  as  such  was 
^MUiished  from  Bologna.  He  is  chiefly  known  by  his  glosses.  (3f 
Jacubas  we  know  very  little  except  that  he  composed  glosses. 
The  same  may  l)e  said  of  Hugo,  or  Ugo,  as  he  is  often  called. 

The  four  d<K:tors  ac<juired  considerable  reputation  during  the 

twelfth  century.      They   were  great  favourites  at  the  court  of 

th<»  Emperor  Frederick,  and  were  conser|uently  violently  attacked 

^y  writers  belonging  to  the  anti-imperial   party.     Their  glasses, 

however,    enjoye<l    much    reputation    during    the    twelfth     and 

•  thirteenth  centuries.    Other  lawyers  of  the  twelfth  century  weie 

'^'^Sr^rius.  Placentius.  Bassianus,  Cyprianus,  ()tt<j.  Burgundio  and 

^'acariuH,     The  last  of  these  taught  law  at  Oxford. 

^ht;  Hrst  great  law  teacher  of  the  thirteenth  eenturv  was 
*^*  A  story  is  told  that  he  hml  as  many  lus  1(),(MK)  students. 
*^^  ^K«t  he  was  obliged  to  lecture  under  the  open  sky  He 
^''^^pieH  an    imptntant    place    amongst    the    glossators,    and    a 
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kiinwlKltri"  of  his  works  was  apparently  re^rdeH  as  eswentuil 
to  the  success  of  a  lawyer,  for  there  existed  an  Italian  Hty- 
injr — ('l,i  iiitu  l,a  Am  mm  nnht  a  Palazzo  ("He  who  did  not 
kiKiw    the   suniinar}-   of    Azo   had    poor  chance   of    suocewi  at 
court").     Another  i^reat  lawyer  of  the  thirteenth  century,  and 
a  ennteiiiiM)rary  (^i  Azo,  was  Hu^^linus.     He  wa<«  ambamador  <*f 
h>oloi^na  at  Rome.  Florence  and   Retjjjio.     His  cliief  workn  are 
i/losses.  (^tnn'f<fi(n)f*s,  and  controversies  on  dispute<1  points  of  law. 
Jacohus    lialduinus,  Cnrolus   de  T(X.*co   and   Accursius  wenr 
the  last  ^reat  names  of  the  old  .sch<K)l  of  (glossators.     Accui9ia.< 
was  the  pui)il  of  Azo.     He  was  a  lecturer  on  law  for  a  pericid 
of  lorty  3'fars.  and  U'cauH*  aKm»s.Hor  to  the  Poclesta  ot  Bolojn^ 
in   X'lyi.     IK*  dird  an  exceedinc^ly  wealthy  man  in   12(MK     Hi^ 
<;lovs  is  ini(|uestionahly  the  most  important  of  those  couipuwd 
hy  tin-  old  i;lossjitcn>.     Savi^jny,  in   dealing  with   the  g\oftfi  of 
Aecursius,    siiys    {Hff*foi\tf,    vol.    4,    p.    14J>):    "The    ^rlom    [of 
Aeeursius]  is  of  ^ivat  historic  vahir  to  us,  because  the  ^^reater 
part  of  till*  works  n»ferre<l   to  by  Accursius  have  bet»n   lent  or 
an-   unpublished.      It    has   i-endered   to  the  science   of    law-  the 
sanif  servic**    as   did    the   c*ompilations   of   Justinian.      Indewl. 
it    h«.s  pn'scrviMl   the   ujemory   of  the  glossators  and    of   tlirir 
Works  U'tl*  r  ]>i-rhaps  than  would  have  done  thoNe  works  them- 
s*'l\rN.    .   .  Tin-  success  of  this  ;flo«s  was  extremely  gnmi. 

iM-tni-f  till-  tribunals  it  almost  obtained  the  forct>  of  law.  and 
Arcursius  was  looked  upon  as  the  mcjst  eminent  lawyer.  nuC 
only  of  his  nwn.  but  t»f  all  preceding  cc*nturies.  Some  towiis>i 
di-cn^ed  that  Accursius'  interpretation  of  the  Roman  law  was 
to  1h*  accfptrd  as  final.  When  oncf  the  authority'  of  the  j^loM^ 
i)f  .Vccursius  was  establisheii  the  ancient  f^l^^^^'^cia  were  eom- 
piftely    ni*(;l(*ct4*<l.   and    neither    n*ad    nor   copied.     Otten   the 
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indent  glom&i  were  actually  destroyed  and  eraned  in  order 
to  enable  the  copyist  to  use  the  parchment  for  the  ^loas  of 
Accumiiiii. 

AccanuuM  wan  the  last  of  the  old  glossators.  Their  in- 
duenoe  upon  the  study  of  Roman  law  had  been  very  ^*eat. 
We  may  smile  at  their  useless  disquisitions  and  refinements, 
yet  wo  must  acknowled>^  that  they  did  a  j/reat  deal  towards 
the  sdentitic  study  of  the  Roman  law.  They  helped  to  estab- 
lish the  text  of  the  /  Wyxw  JartM^  and  by  their  exegetical  as 
well  as  dogmatic  treatises  they  assisted  the  jurists  of  the 
fifteenth  and  sixteenth  centuries  to  undei-stand  the  true  mean- 
ing of  the  Roman  law.  No  doubt  a  great  deal  of  their  work 
wan  useless,  for  they  often  had  to  grope  in  the  dark.  (.)f 
the  history  of  the  development  of  the  Roman  law  they  knew 
little  or  nothing,  for  the  works  of  Gains,  Ulpian  and  other 
pre-Justiniaii  writers  were  very  imperfectly  known  to  them. 
Though  our  knowledge  to-day  is  far  gieater  and  our  method 
soperior  to  theirs,  we  owe  to  them  a  debt  of  gratitude  for 
the  Vrtivity  they  displayed  in  resuscitating  the  study  of  the 
Rmnan  law. 

From  the  middle  of  the  thirteenth  century  the  sch<K>Is  of 
Iaw  changed  the  chaiucter  of  their  teaching.  Instead  of  a 
scientific  exposition  of  the  civil  law  we  come  upon  an  era  of 
great  prolixity,  with  very  little  originality.  The  tii*st  of  the 
new  school,  or  perhaps  the  last  of  the  old  school,  was  ()do- 
fredus,  the  pupil  of  Balduinus  and  for  some  time  the  coiitem- 
ft^rtkry  of  Accursius.  To  the  latter  half  of  the  thirteiMith 
century-  belonged  Ciuido  de  Suzaria.  Andreas  de  Rarulo. 
Vicentiui  and  others  whose  names  may  be  passed  by. 

The   fourteenth  century    saw    a    iwival     in    the    scientific 
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int'tliod  of  toacluii^  ami  expounding  law.      The  jurists  of  *  fni 
cvntury   lartjely   introduced   dialectics    in    the    study  c»f    I  .^  n 
The   mu«V)er   <tt   writei-s   on    the   theory   and   practice   of     1/mir 
dnrintr   this   century    was   very    lartje,   and    I    shall.  th*»reF«  »r>*. 
content   myself    with    sonn*   of   the    most   eminent    naniev        In 
France  Johannes  Fa  her  had  acfpiired  a  ^eat  reputation.        Ffr 
criticised   the    prolixity    of    his   contemporaries,   tau^iit    in     ih*- 
F^fnch  lan^^ia^e  and  Ineame  a  ;;reat  authority  on  the  pmcTiCf 
of    the    courts.      In    Italy   the    princi|)al   jurists   were    ('ina««, 
F*artolus  de  Saxoferato.  Haldus.  and  Lucas  de  Penna.     Of  thr*i«? 
Hartolus  was  the   most    celeln-ated.      In   Spain  the  opinions  «•! 
liartolus  were  lont;  considered  as  conchisive  up<in  the  unt-Hti-n*- 
diseuss<»d  by   him.      His  conunentary  on   the  Ct»th*  was  trun*- 
hit«-<l  into  Porta;;ues<?.  and  re;;anied  of  equal  vahie  to  thf  irxt 
and  tJie  *rl()^;s(»s.     At  Fadua  lecturers  explained  the  text  of  the 
Cofftus   Juris,    the    tjloss   and    Hartolus.      Many   consider  hiw 
(thoutrh  accordinif  to  Savitjiiy  erroneously)  tlie  founder  i if  ihf 
(^mniientary  so  lar;;»»ly  usrd    by  the  writ<»rs   of    the    tiflwnth 
and  sixt<*enth  centarit?s.     It  was  din'iu)^  this  century  th*t  ih** 
(\nfsn/futiini  came  in  \tv  adopted  as  a  metluHl   of  expuundinjf 
hiw.     Th«'  ancient   i;lossat«»rs  vrry  seldom  had  ivcourse  to  l^^ 
int'tliod.    I»ut    durin;;   the     fourteentli    and     fifteenth    ceniuriei* 
jurists  wrote   eon'suhations    ujK>n    disputed    points   of   la"?  •*•" 
])uhlisht'd  their  colU*eti(»ns.      There  are  numerous  t'ortjrft/M/**'"' 
ot'  l»art<>lus.  Haldus.  Jason  and  others. 

There  was  very  littK*  ditierence  between  the  jurists  of  tb* 
fonrtrenth  century  and  tlu^se  of  the  first  half  of  the  iifUjentt- 
T'twanls  the  end  of  tin*  fifteentli  century  came  the  earned 
revival  of  learning;  in  ^^eiieral,  and  with  that  a  great  devetop* 
nient  in  tlie  study  of   Roman  jurisprudence.      It  was  dono^ 
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iry  that  the  Eastern  Empire  woh  completely  over- 
r  the  Turks,  and  the  learned  men  of  Constantinople 
»ther  eastern  towns  were  compelled  to  mi^ate  from 
lo  western  Europe.  Every  science  and  every  form 
)l  was  iniproveil,  and  in  consecjuenee  of  this  activity 
»rs  of  R<jnian  law  came  to  regard  their  science  in  a 
Tilt*  frivolous  disputations  of  the  teachers  of  the 
centuries  made  way  for  the  solid  learning  and  great 
f    the    new    school.       Moreover,    the    art    of    printing 

reference  to  the  original  texts  of  the  CorpUM  Jnris^ 
tudy  of  the  civil   law   became  less  laborious  than   it 

in    the    previous    centuries.       During    the    fifteenth 

very  large  number  of  jurists  continued  the  work 
ius.    Bartolus  and    I:ialdus.      The   principal   names  of 

followed  the  methods  of  the  fourteenth  century  are 

Paul  us  (h*  C'iistro.  Of  the  jurists  of  the  end  of  the 
•entury  who  saw  the  necessity  for  reform  the  names 
si  us,  Camaldulensis.  Nicolaus  Everard,  Rebuffus  and 
ust  sutfice. 

'dalricus  Zivzius  and  Andreas  Alciatus  we  enter  upon 
vmI  in  the  study  of  the  lioman  law — a  period  during 
irisheil  Cujacius  and  Donellus,  the  greatest  and  most 
•xpounders  of  the  Roman  civil  law.  Zazius  was  bom 
tudied  at  Tubingen,  became  registrar  of  the  court  of 

and  afterwards  professor  of  law.  He  wrote  a  num- 
fsjHmsti  and  ('(ftiMiliit  as  well  as  commenUiries  on 
Ars  of   the    I'undecfs.      Alciatus   was   lx>rn   at    Milan. 

Avignon.    Bourges.    Bologna   and    Ferrara.     He    died 
His    chief    works    were    annotations    on    the    Cixie, 
lis   and  consultations. 
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TheHe  two  authorK  may  be  regarded  an  the  fouiidern  of  thf 
New   School    of   ComiiientatorH.      TJie   former   introduced  the 
modem  method  of  teaching  tlie  civil  law  into  Gennany.  wliik 
the  latter  did  the  same  for  France  and  Italy.     Men  bej^n  to 
study  law  in  tlu»  same  way  as  they  studied  the  other  luoua- 
nients  of  anti<|uity.     Tlu^  1  unfit nten,  the   DiffeMt,  and  the  '*«W^ 
were  no  longer  regarded  as  though  they  embraced  a  sysleiii  of 
law  which  stood  separate  and  H{NU't  from  all  other  branch*^  ••! 
learning.     The  history  of  Roman  institutions,  the  textM  of  thr 
works   of  ante-Justinian   authors  and    the  literature  of   Kwi^ 
wore  all  examine<l  with  a  view  to  arriving  at  the  true  iiiran- 
ing  and  spirit   of   the   legislation  of  Justinian.     This  wa<i  the 
method  adopted  by  Alciatus  and  Zazius,  and  follf>wed  by  ihrt 
illustrious  connnentators  Cujacius  and    I>onellus.  whone  w<irk« 
are   still    reganled    as  the  greatest    ommentaries  on  the  civil 
law.     Cujacius  (Cujas)  was  l)orn  at  Toulouse  in  1522,  and  dini 
in   15(H).       He  lectured  on  law  at  Valence  and  Kourges.  whfR 
he  taught  a  numl)er  of  men  who  l^ecame  illustrious  juristH.    Hf 
was  a  man  of  great   learning,  and   brought  to  lM»ar  u|ii»n  thr 
interpretation   of  the   text   his   innnense   knowledge  of  Rouitn 
literature    and    Roman    institutions.      He   possessied  a  critic^ 
faculty  of  a   high  onler   and    a    remarkable    method  of  txy^ 
sit  ion.      His  emendations.  coi"n?etions.  i-estitutions  and  cowj**' 
tures  were  stam(x*d  with  the  mark  of  geuius.  and  soon  c****^ 
to  l)e  recognisetl   as  authoritative.      His   principal    wiirk   »*    * 
<*onnnentary  on    the    />/#/^W.   f'tnlr,  XorelM  and    the    iMrnt'''*''^ 
Besides  his  connnentaries  he  wi-ote  a   number  of  treativ^    * 
special  branches  of  th»*  civil  law.  and  edited  the  C'ik^^  J1»^' 
ihmtiniiH.   th»'    liiBtitittcM  and    a   numlx*r  of   otber  law-bt»** 
Next    in   rank    to   Cujacius    stands    Donellus  (Hugo  IKwH?^*' 
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He  wan  born  in   1527  at  Chalon  Rur  Saoue.      He  taught  law 
at  Boargvm,  at  Heidelberg  and  at  Luyden. 

Fnm\    buth    these    illuRtrious    jurists    the   lawyeix   of    the 

NeCherlaiidH    Iwrrowed  a  great  deal,  and  we  find  them  freely 

<)iioie<l    by  all   the   Lhitch  lawyei-s  of  the  seventeenth  century. 

The    influence    which    Donellus    had    upon    the    study    of    the 

RiNBUUi    law  in    Holland  was   exceedingly  great,   both  through 

hw  personal  influence  and  thn>ugh  his  wonderful  conunentary 

«Hi    the    civil    law — a   work   which    is   to-^lay  still   one   of   the 

befft  anil  most  methodical  expositions  of  the  Roman  law.     Of 

all   tht*  writ4«rs  on   the  Roman   law%  this  man  seems  to  be  the 

moKt    luci<l    and    mont    interesting.     But  for  the  fact  that  the 

eomnientary    is  written  in  I^tin,  it  reads  like  a  legal  treatise 

of  our   own  time.       He  was  one  of  the  Krst  professors  of  the 

University  of    Leyden,   and    there    he   lecture<l   for  nearly  ten 

years.      U   his   oral    lectures  were  as  clear  and  interesting  as 

hii  U)oks,    he    must    have    contributed   in   no  small  degree  to 

Uie  Hpread  of  the  Roman  law  in   Holhind.      The  extent  of  his 

inflaence  upon  the  later  lawyers  of  the  Netherlands  is   maui- 

fe«t  fn>ni  the  fre^juency  and  respect  with  which  he  is  quoted  by 

•H  the  great  Dutch  writers  on  law,  and  especially  by  Johannes 

The  influence*  of  Cujacius  an<I  Donellus  upon  the  common 
*•'*'  of  Holland,  nay,  indeed,  upon  the  common  law  of  the 
^<^tiiient  generally,  cannot  easily  be  exaggerateil ;  and  with- 
*'^^  ecMiHtaiit  n»ference  to  their  works  it  is  by  no  moans  eiusy 
"  ^Ufhrstand  the  great  Cnininfuiturtf  of  Voet.  and  for  that 
'^'*****u  aIoii»*  the  works  of  C'ujjicius  and  Donellus  should  l>e 
^**^Htantly  re/erre<l  t4j  by  the  student  of  Roman-Dutch  law. 
*Vsi<les  Cujas  and  Doneau.  the  sixteenth  century  pro<lue«'d 
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a  iiuiiiK'r  of  eminent  jurists  of  whom  the  following  were  ih? 
must    celebrated.       To    the    French    Sch(K)l   belc»n^'(l    lKiar»'na«» 
( Franeois  Le  I)t)uan»n),  wlio  was  born  at  Moncontour  in  \MK 
and  died  at  Hruttt^s  in   1. >.')!».     IK*  was  a  pupil  of  Alciatu^  aoJ 
thr  t»»acher  «»!'  Donelhis.      Halduinus  <  Francois   Badouin)   lo2(»- 
l.')?^.     The  broth»'rs  V'ii\uni  i  Pif/uni  fntfiYM),  BariiiilMiH  Kriv«->o 
( ir).Sl  -15iM  ).  th«*  author  of  thf  /)'•  Sigitijirafione  V'^/'ltunim.  tuiA 
th«*  cumpii<*r  of  a  eollfction   of   fornudae,   Petrus  Faljvr  (Pierrv 
Du    Fanr).    ir)40   IGOO    and   <i<KlofrtHlus   (Denis  (lodcfmyK  llw 
celebrated   «*dib)r  and  annotates*  of  the   iUn*pt»f<  Jnrii*,     To  the 
(leriiian  Scliool  belon;;ed   llaloander  (iirejjorius  M«dtzen.  lo<»I- 
l.").'il.  celfbratrd  for  his  edition  of  the  (*ffrpitN  Jtn'ift ;  FraiiciHtao 
Hntnmaiius  ( l.>25   I. ■)!>()».  profi»ssor  of  law  al  Strasbur*;.  Vaienc*. 
LiusjiiuM*.  iJheiit  and  Hourijes.     To  the  Spanish  ScIkmiI  lit'luii^^d 
Anl<»nius  Autjiislinus  (1.")17    l.vSt));    and    to   the    Ihilch  SchrtJ. 
Vii^lius  Zuicheinus  (Van  Zwickem)  1007-1577. 

This  revi«-w  (jf  the  <;reat  Knropean  jurists  briiit^  us  t"  thf 
b«-;;inninj;  of  the  sevrnteeiiih  century.  Ihirin^r  thai  CfiitaiT 
th»'  Nt'tlierlands.  as  w»'  >hall  see  later  on,  pnKlucetl  a  It^P 
nundn-r  tif  eminent  lawyers  and  comnientatorM.  so  that  th^ 
intlufiKv  of  ft»r»M;xii  writers  ceastMl  to  U*  as  tji-eat  as  it  W 
l»e«n  durini;  the  pri-vitius  centuries. 


CHAin^ER  XVII. 

I)  THK  POSITION  OF  THK  ROMAN  LAW  IN  HOLLAND 
nrUING  THE  ForHTKKNTH  AND  FIFTEENTH 
CENTIRIFX 

»'e  ah*  now  ill  a  position  to  understand  the  reception  of  the  civil 

iw  into   Holland  :   and   how.  towards  the  end  of  the  fifteenth 

•ntury    it  came  to   Ix*  regarded,  at  any  rate   by  the  Huperior 

ourtH.  as  ahnost  e(|uivalent  to  tiie  common  law  of  the  Xether- 

uuIk     As  w»*  have  seen,  there  was  no  oi*dinance  or  law  by  which 

eiilu»r  tlie  soverei;;n   iinjxised   the  Roman  law  upon  the  people, 

or  by  which   the  people   delil>erately  accepted   that  system  as 

xWw  cfMumon    law.     There   are  some   who  would  deny    to  the 

R<muin  law  rv«-n  the  force  of  subsidiary  law  until   late   in  the 

«\i»vnth  century.     They  base  their  arguments  u[)on  the   want 

«f  d'tuinentary  evidince  to   that   etiect,  and  upon  the  assump- 

ti^Hi  that  the  {>eople  were  ignorant  of  both  the  I^tin  language 

wid  the  law-lxKiks  'of  Justinian.      They  admit  that  it  was  not 

'^wily  nferred  to  freely  during  the  sixteenth  century,  but  that 

•^  fonuwl   the  ba^is  of   the  decisions  of   the  courts  of   appeal 

^Juriri;;  that   century.      The  argument   of  those   who   hold    the 

^*<^*  that  the  reception  of  the  Roman  law  was  comparatively 

**te  is  Ijttsed  on  the  fact  that  the   judges  in  the  towns   were 

^'^  ^kilieii    lawyers,    and    that,    therefore,    a    reference    to    tlie 

b 

'^'luan  law  wa>  improl>able.     The  records  do  not   disclose  that 

Uitm  wlh-   many    j>ersons    skilled    in    Roman    law    during    the 

^t\i  wars  4»f  the  fifteenth  century.     The  ktnrlntfken  show  few 

tni(v>  of  R^>nian  law.  and  their  unsystematic  arrangement  sug- 

1*23 
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i^eKts  that  tli<*y  wen*  not  dmwn  up  by  skilleii  lawyers,  at  viy 
rate   l)elori'  tlu»  latter  half  of  the  fifteenth  century. 

It  is  very  iliHicult  to  come  to  a  definite  concliiHioii  fp40 
thv  (ioeuinenUiry  evidence  in  our  posseHHion.  If  pnx>f  i^  ad- 
duciMl  of  Honit*  docninenl  full  of  referenc<fs  t^^  the  Roman  Uw. 
its  force  is  inininust^d  by  saying  that  it  is  an  exc»?ptioii  And 
was  tlie  prrxhiction  of  some  sp<K:ially  learned  pt^rson.  T\vfi 
who  maintain  that  the  influence  of  the  Rfiman  law  wan  ob- 
broken,  and  that  it  was  already  in  the  fiftt.-jnth  e»'iitun'  tt- 
<^irdtHl  as  till*  most  important  b«Mly  of  law  for  settling  dinpat^. 
n^Iy  not  only  on  documentary  pr(M)f.  but  on  the  aHNiiiiipUi« 
that  it  is  highly  improbable  that  the  Roman  law.  which  «» 
of  such  pn*-eminent  importanc<'  during  the  latter  half  <if  ilir 
sixt^'enth  century,  had  ac<|uire<l  this  importance  alniOHt  within 
the  recollection  of  Damhouder  or  of  Paul  Merula.  the  teacher 
of  (rrotius. 

That  a  p«'opl(*  should  so  suildenly  have  hail  reoiursi*  !••  a 
system  of  law  which  was  r.r  htfftofhfMi  foreij^i  tn  them,  and 
that  witiiin  a  peri<Hl  of  a  little  inoi*e  than  Kfty  years  thi« 
forei;rii  law  should  l>ecom(*  the  common  law  of  that  pe<iplf.  ii^ 
vn  <Mintrary  to  experienct?  and  to  the  history  of  l^gal  ilfvekip- 
MH'nt  that  it  i*^  very  difficult  to  accept  the  propiisitiiJii.  unit* 
the  ]»nM»r  of  it    Were  overwhelming;. 

There  is  ii«)  iloubt  whatev»'r  that  durin)(  the  fifteenth  cen- 
tury the  civil  law  was  scientitically  stmlied  in  Holland,  and 
the  hettrfhM'h  H  show  the  effect  of  this  study  in  their  bitter 
and  more  methodical  arran;renient.  If  we  compare  the  Ivxr- 
hntht'tt  of  heydeii  of  tlu*  fourteenth  century  with  th<Mr  «rf 
I40i»  and  1450  we  tint!  a  :;reat  alteration.  From  a  cmdr 
<*fllection    of    administrative    re^ulatiouH   and    legal    provifai«» 
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ixed  up  in  hopelens  coiifuHion,  the  kearbcfekv-n  gradually 
Muiiie  A  methcKlieal  arrau^etnent  and  a  legal  lan^age  which 
i<»WH  tliv  influence  of  tlu*  Roman  law. 

Not  only  in  the  Netherlands,  but  throughout  a  gteat  part 
r  the  Cfintinent  of  Europe,  the  monarchs  of  the  fifteenth 
mtary  naw  in  the  introduction  of  the  Roman  law  their  only 
ope  of  reducing  into  one  Hystem  the  divergent  customs  that 
rtrvaile<I  in  their  pi*ovinces.  It  was  the  only  means  at  their 
i^puHal  t<»  c»btain  some  general  law  for  all  their  subjects. 
1h?  (tertnan  rulers  looked  with  great  distrust  upon  the  Canon 
iw.  and  as  the  study  of  the  Roman  law  of  Justinian  had 
Dgn«wed  so  many  lawyers  from  all  (piarters  of  Europe,  it 
rah  re4<ort«Kl  to  as  the  universal  common  law. 

Tlie  House  of  Burgundy  encoui-aged  the  spread  (»f  the 
toman  law  as  a  solvent  of  the  various  almost  contradictory 
qMouis  which  had  grown  up  throughout  the  provinces  (Blok, 
i>»/.  Stiul.  p.  195).  This  same  idea  had,  however,  occurred 
pciradically  to  earlier  rulers  when  Holland  forme<l  part  of  the 
l«»iy  Roman  Empiiv.  That  Empire  was  looked  upon  as  a 
r.iotinuation  of  the  Roman  Empire,  and  it  was  therefore 
irged  that  the  laws  of  the  latter  ought  to  prevail  in  the 
[inuer.  This  was  not  only  the  case  in  the  Netherlands,  but 
!«•«>  in  the  (iennan  provinces.  Brunner  tells  us  that  there 
raM  iHj  special  introduction  of  the  Roman  law  int(»  any  por- 
lull  of  the  Cierman  Empire.  *  The  introduction  of  foreign 
iws.  and  especially  of  the  Roman  law,  <lid  not  take  place  by 
jiii»"  sudden  or  special  Act ;  it  was  the  lesult  of  a  long  pro- 
fertNs.  ...  It  dates  l>4ick  to  the  twelfth  century,  antl  was  r(K»te<l 
1  ihf  idea  that  the  Holy  Roman  Empire  wjis  a  continuation 
f    thf    ancient    Roman    Empire,   and   that,  therefore,  the  laws 
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of  the  R/)inan  oniperors  were  the  laws  of  the  predeces«o 
the  German  moiiarchs,  and,  therefore,  of  force  a«  a  sub-iici 
law  (Holzeiulorfs  RerkiH  Enct/clofmedifi.  vol.   1.  p.  iHol 

The  Hollaurl  of  the  twelfth  eeiitiirv  formed  part  of  the  H 
Roman  Empire,  but  above  all  it  hat!  formed  part  of  the  P'rank 
monarcliy.  The  fj^r  Romana  had  been  recoj^nised  as  ptrt 
the  systi*m  of  law  which  jaevailed  amoncr  the  Franks,  and  tb«^ 
is  no  evid»;nee  that  any  break  occurred  durin«;  the  rul^*  ** 
tlie  eount.s.  (irailually  the  jXiople  had  oome  to  lo'jk  upon  iw 
Lex  Rniiumn  as  part  of  their  ancient  customs  {^nfU  ct»iHmf9 
/»/?  hf'rromf'it).  an<l  we  Hnd  it  referred  to  as  such  in  manyoftb* 
charteiN.  privilei;«»s  and  handveaten.  Hence  the  mien*  of  tki 
House  of  Hur;jun<ly  foun<l  no  difficulty  in  encrmratrin^  the  »id"J 
tion  of  a  system  i)f  law  alremly  known  by  name,  and  of  which 
numlxa'  of  principles  had  lxH;c)me  familiar  to  men  in  their  dtii 
intercourse.  If  it  had  lain  dormant  during  the  earlier  centuri 
it  certninly  l)e;;an  to  bud  after  the  establiHhment  of  the  Supiw 
I'ourt  of  M«'chlin  and  the  court  of  Holland  and  West  Frie^Iu 
duriiij;  thtr  tiftri'Mth  c<'ntury.  and  to  bui*st  into  leaf  during  t 
sixteenth  ci'ntury. 

Witli  th«»  establish uHMit  of  the  Supreme  Court  of  Merh! 
the  ncfpiion  of  the  Roman  law  as  the  baKis  of  the  comm 
law  was  assure«l.  In  the  Siipremtf  ('ourt  of  Mechlin  t 
numlHi-  «»f  eivil  lawyers  was  lar;^er  than  the  number 
canonists.  Thest*  iudt;»»s,  and  the  advocates  who  pnicti«««i 
the  Siipn-me  Tourt.  were  erluoated  in  the  universitieN  wh< 
the  Rnman  law  of  Justinian  formed,  as  we  have  setn.  < 
of  the  most  important  branches  of  study.  It  in.  theref<i 
not  tn  Im*  woiiden^l  at  that  the  Court  of  Mechlin  exercif 
a  great  intluenee  in  the  spread  of   the    Roman   law.  especta 


lOMAN  LAW  IN  14th  AND  15th  CENTURIES.        127 

judpinentM  formed  precedents  for  the  lower  courts, 
flueiice  of  the  other  high  courts  was  also  directed 
s  this  same  end  during  the  fifteenth  and  sixteenth 
es  (Blok,  U)c.  cif.  p.  19H ;  Star  Numan  Bynkei-shoek, 
I  In  \oM  the  Court  of  Holhmd  was  composed  almost 
^  of  jurists  who  had  l)een  educated  in  the  Roman  law. 
•wn  courts  of  schout  and  schepenen,  and  the  district 
of  baljuw  and  inannen  followed  suit,  for  to  almost  all 
(M>rtant  lower  courts  officials  were  attached  skilled  in 
ctice  of  the  Ronian  law.  The  pensionaries  of  the  towns 
the  Hfti^enth  and  sixteenth  centuries  were  nearly  all 
lawyers,  whilst  advoait*»s  educated  in  the  Roman  law 
:o  practise  not  only  in  the  superior  courts,  hut  also  in 
wn    courts    of    schout    and    schepenen.    (Blok,    Iih:    rit, 

rould  theivfore  be  more  correct  to  speak  of  the  gradual 
ion  •)f  Roman  law  into  the  law  of  Holland  prior 
Hfteenth  century,    and    U)    regard    that   century    as    the 

ciuring  which  the  reception  of  the  Roman  law  began. 

then  UHe<l  ivs  a  subsidiary  law  where  the  old  laws 
st^miM  were  inad(M|Uate.  During  the  tifteenth  century 
ole  aspi^ct  of  the  life  of  Holland  changed.  From  a 
I  and  agricultural  province  it  rapidly  developed  into 
letcial  t!t>untry.  Trade  In^gan  to  grow  by  leaps  and 
('<miuierci*  brought  with  it  increasing  disputes, 
iinjxjssible  to  solve  by  the  old  cu.stoms.  and  the  Roman 
i>    un»r»»    freely    invoked    as    tiie    only    known    seientitic 

by  which  these  disputes  eouKl  U-  siitisfactorily  settled, 
nho^-k  has  therefore  rightly  said,  llti  silfnit  Uijes 
.  cnlit  nahi.  (jnvl  trucceiUtt   /uVi   Hoinana ! 
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When  we  turn  to  the  toxt-writers  of  the  Komaii-Datrli 
hiw  we  Ht»e  that  .some  of  them  favour  a  Hpecial  introductkiiL 
Thus  Van  I^euwen  says,  "This  agrees  with  the  opinion  of 
th<KNe  who  hold  that  the  Roman  law  was  introduced  into  thii« 
country  by  Kin^  William  II  (125<i),  who,  l)eing  crowned  and 
cnntirmed  as  kint;  of  the  Rcmians  hy  the  princeH  of  tbr 
empire  wh»*n  he  was  al)out  twenty  years  of  a*je.  rcMolvfd 
that  the  Dutch  should  use  the  Roman  law  in  future*'  (Van 
I^Mniwen's  ('(numrnf tines,  Kotze's  Tr.  vol.  I,  p.  7).  Neither 
<in»tius.  BynkersluH'k,  nor  Hul>er  pretend  to  fix  any  definite 
ptMJtKl  for  the  intro<]uetion  of  the  R(mnin  law.  thou^^h  Uier 
all  a«;ree  that  in  olden  times  the  R<»man  law  had  the  force 
of  sul>sidiary  law. 

I  have  {H)intiMl  out  in  an  t»arlier  chapter  that  the  I^^ 
luniium*  was  founded  on  the  Theodosian  fVWf.  hut  the  kv 
which  WAS  ac*cepted  durin^;  the  fift4*enth  century  war*  the 
law  of  the  Cnr^His  Jiirln  of  Justinian  hs  explainiHi  h\  thr 
^H«i»<Nitois.  In  the  time  of  Philip  II  the  authority  lif  the 
i*n,'iniH  Juris  was  so  ijiH.at  that  it  l^ecanie  the  custom  lo 
ahiniratt'  such  jMirts  of  it  as  were  no  hwijfer  to  be  rejiphnied 
as  law.  In  1504  chapter  2  of  the  fourth  book  of  the  Xt^yU 
and  tin*  Afff/fiiflni  A/*#*  si  tUhifur  {C  S,  1  +  )  were  specially 
alTo^at^'d  (Soheltin*ja.  ml  (iiutt.  1,  hoc.  -22).  By  a  special 
C<»nstitution  pasM'd  about  the  same  time  the  title  Uf  Jnriu 
'fiifitmr  in  the  IhffrMf  was  tleclan^l  to  be  no  lonjj^r  in  force. 
fbnce  (irotius  was  able  to  say  in  I<)«S1  \Ak:  "In  the  abneoee 
of  any  written  law.  charter,  privilege  or  cuHtoin  ou  any  pM*- 
ticidar  subject  the  .judges  have  from  times  of  old  beeu  et^|oiiicd 
on  iMith  to  fol|f»w  reasc»n  to  the  liest  of  their  kuowledjre  and 
diseivtion.  and  as  the   Roman  laws,  particularly   in    tlie   fc 
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in  which  they  were  codified  by  Jofttinisn,  were  regarded  by  the 
leftmed  m  replete  with  wisdom  and  equity,  they  were  first 
adopted  as  examples  of  wisdom  and  eqnity,  and  in  course 
of  time  through  custom  ai  '    In  a  later  chapter  I  shall 

show  that  the  writers  of  y  regarded  the 

Roman  law  as  the  common  law  of  Holland.  This  no  doubt 
wan  not  quite  correct,  but  it  shows  the  great  respect  in  which 
that  law  was  held  by  the  leading  jurists  of  Holland. 


CHAPTER  XVIII. 

THE   CANON    LAW. 

As  ni»Muion  lias  l'n.M|iu'utly  In^en  made  of  th<»  Canon  law  and  r»f 

its  iiiHuencr  upon  Konuin-Dutch  law,  it  seeuin  ncceHrtary  to  ^ve 

a  sketch  of  tht*  orii^in  and  nature  of  that  law.  and  to  ^tate  wluc 

4'ti'eca  its  iiitrtMhiction   into  the  Netherlands  han  had  upni  xbr 

<levelopnient  of  tlu*  law  of  th(»s«'  provinces.      Inasmuch  as  thf 

Canon  law  was  the  law  of  the  Roman  (Church,  it  hax  not  \\bA  a 

very  fair  treatment  at  the  hands  of  the  Protestant  writers  wbj 

wen-  near  to  the  intense  stru^i^le  Ijetween  the  ailherentM  of  llhr 

iiU\  Church  and  tlujse  of  the  n*formeil  relii^ion.     As  a  systviu  t"/ 

law    which    ruled    ilu*    intitnate   relations    of    men    for   severii 

<M*nturies.   ii    cannot   Ik*   pass«*d    hy   with   a   few   deropitory  rt- 

marks,  as  is  st>  tilt«*n   done   hy   Protestant    writei*s,   nor.  tHi  the 

otht-r  iiand.  n«'«Mi  it  Im*  extol Ird  .is  btMn*;  of  almost  divine  ori^n. 

a^   is  4 lorn:   liy   Zypa*"Us. 

As  tilt*  Church  ;;rrw  in  pi»wrr.  hoth  tt*mpurai  and  spiriioa^i- 

il  sou;^ht  t«»  impost •  its  will  upon  Eurt)|)4\  siep  by  step,  ihnm^^ 

eliamiels   which    during;  tht;   prfcedinj;  centuries   had  met  wi*-** 

^^tiitral  approval.      Thf  canonists  stiu^rht   to  do   for  the  Caw*^*** 

law  what  tht-  devrlopmtMit  of  the  Ronnin  Empire  had  done  f«^' 

the   Koman   law.     Tht*  whole  of  the   Roman   Empire  had  \fe^^ 

rulfd   hy  tm^  system  of  law.  t»f  which  the  eniperur  in  the  1*^ 

resort   was   tin-   siipriMin*   expounder.      The   Church   strove  t^ 

establish   one  system  of  law.   whenever  her   indueuce  wai*  ^^' 

disputed,    in    which    the    Roman    pontiff   occupied    the    saiih: 
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.petition  an  the  Byzantine  emperor.  The  Roman  Curia  was 
to  be  the  chief  court  of  appeal,  and  the  fountain-head  from 
which  would  flow  «uch  new  laws  as  wtre  required  to  meet 
now  circumstances.  The  decretaUs  of  the  Popes  were  to  have 
thf  same  effect  as  the  rescripts  and  constitutions  of  the  em- 
perors. This  was  the  principle  the  Curia  strove  to  establish, 
And  though  Protestant  writers  have  tried  to  minimise  the 
power  and  influence  of  the  Canon  law,  there  can  be  little  doubt 
in  the  mind  of  an  unbiased  inquirer  that  during  the  twelfth, 
thirteenth  and*  fourteenth  centuries  the  Popes  had  succeeded 
remarkably  well  in  placing  Europe  under  this  system. 

The  Canon  law  was  admitted  as  the  only  valid  law  in  the 
courts  of  ecclesiastics ;  and  even  in  the  secular  courts  its  autho- 
rity rose  fronr  century  to  century,  until  the  corruption  of  the 
Church  and  the  advent  of  the  Reformation  completely  wrecked 
^be  whole  system.     The  Canon  law  had  borrowed  very  largely 
^'om  the  Roman  law.     It  used  the  same  legal  terms,  it  approved 
^f  the  <«uie  forms,  and  the  maxims  of  the  Roman  law  were  used 
^  the  foundation  upon  which  the  structure  of  the  Canon  law 
^•'^  raised.     If  the  student  wishes  to  get  an  insight  into  the 
P'liHiiples  and  practice  of  the  Canon  law,  I  should  not  advise 
nim  t^  begin  with  the  CorpuM  Jurin  CavonlH,  for  there  is  nmch 
"*  *t  that  does  not  appeal  to  a  student  of  law.    A  far  better  work 
to  toroi  an  idea  of  the  principles  upon  which  the  canonists  pro- 
***^^  is  Peckius'  Pe  Regal  is  JuriM  PmitificL     He  shows  clearly 
^^  closely  the  canonists  adhereil   U)  ihv  maxims  of  the  civil 
*^    and  how  they  combined   the   Rt*(juln*'  Juris  with   biblical 

t*XtH. 

A.S,  however.  Christianity  had  introduced  new  ideas  into  the 
Policy  of,  and  as  it  drew  its  chief  support  from,  the  new  Germanic 
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natioiiH  of  weRtern  Eai*ope,  it  wa»  but  natural  that  the  CtnoD 
law  should  contain  much  that  the  civil  law  had  not  required. 
The  laws  of  divoix*e,  the  cen^nionies  for  inarriagen,  the  execntoit 
t(»  wills,  the  testimony  of  witnesses,  the  punishment  of  heretic. 
tlie  sanctity  of  oaths,  the  pledge  of  faith,  and  many  other  mattm 
lv>th  in  proctfdui-e  and  in  substantive  law,  were  dealt  with  bythf 
oiinnnists  somewhat  differently  from  the  civilians.  In  time, 
however,  as  the  Church  >jecame  corrupt,  and  as  the  study  of  the 
Kninan  law  Ix^camc*  a  passion  in  Itiily.  France,  and  Qerroany.the 
Cannn  law  bc»};an  to  decline  as  well  in  intrinsic  vahie  as  in  the 
estimation  in  which  it  was  held.  It  was  not  only  the  Continnt 
which  was  influenced  by  the  Canon  law.  for  even  EnjrUnd.  ihf 
home  of  the  common  law,  owes  a  ^eat  deal  to  the  (IecrHtdf»d 
(•ratian.  It  was  a  fashion  to  deny  its  influence  in  Enj^Uni 
but  P(»llock  and  Maitland.  the  learned  authors  of  the  Hidonf 
nf  KiitfUsIf  fjiiw,  have  at  last  given  to  the  Canon  law  doe 
rrenirnition  (vol.   1.  pp.   Ill   et  aeqX 

In  the  saint*  way,  if  wt*  reiid  the  Protestant  writers  on  the 
law    of    Holland   we   are    led    to    l>elieve    that    the  Canon  Itw 
was  some  unholy  system  of  law  from  which  nothin];  but  evil 
fould  U*    learnt.      On  the  contrary,  tht*  civilising  eflTect  of  the 
Canon    law  upon    the    customs   of    our    forefathers    was   vert 
;rrfat.   and    it    went    hand    in    hand   with    the    Roman    law  to 
Ih'lp    to    build    up    the   system   we  cull  the  Roman-Dutch  law. 
Ofh-  (,f   the  jrivat   M4»rviet»s  rrnden»d  by  the  canonista  wai*  the 
siniplitientioii    (»f    tht*    law    and    the    altolition  of   ^nnectfMNanr 
fonnulism.      This    l«*ft    its    mark    on    our  law  of  contract  and 
law  of  prociMlun*. 

Although  we  ought  to  recognise'  the  influence  of  the  Canon 
law  in  the  dt^velopnifut  of  our  UKKlern  Ronian-I>Qtch  law.  we 
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must  not  torget  the  great  difference  which  exiHted  between 
einoniiitfi  and  the  civil  juriHts.  The  former  always  appealed 
to  the  Bible  as^the  ultimate  authority,  whilst  the  latter  relied 
ou  the  CorjyuM  Juins.  The  canonist  went  to  tlie  Roman  law 
for  the  ^neral  tenor  of  his  law.  but  he  relied  ou  scriptural 
texts  for  ^idance  when  the  precepts  of  the  Church  conflicted 
with  the  rules  of  the  civil  courts.  If,  for  instance,  we  take 
the  law  of  marriage  as  an  example,  we  see  that  the  Canon 
law  follow^ed  the  Roman  law  very  closely,  but  where  the  rule 
of  the  Church  or  special  texts  are  incompatible  with  the 
Roman  law  the  precepts  of  the  Church  and  not  the  rules  of 
the  civil  law  were  adopted  by  the  canonists.  Thus  a  widow 
waH  free  to  marry  a  second  time,  but  if  she  took  a  vow  of 
chastity  then  Timothy,  1,  5,  11,  was  relied  upon  to  pronounce 
her  Mecond  marriage  void  (Decret,  pars.  2,  cons.  27,  Q.  1). 
Again,  the  Church  was  stron^^ly  opposed  to  divorce,  whereas 
the  Roman  law  freely  allowed  it  The  canonist,  therefore, 
relied  on  Genesis,  2,  21,  22,  24,  and  Matthew,  19,  9,  and 
adopted  a  nile  diametrically  opposed  to  the  policy  of  the 
Roman  law  (DeereL  Greg.  4,  19,  8). 

The  oldest  trustworthy  souix»s  of  the  Canon  law  are  to 
be  found  in  the  resolutions  of  the  various  Church  Coun- 
cils held  in  the  fourth  century.  In  the  East  the  Councils  of 
Nieaea  (325  a.d.),  Ancyra  (314),  and  Neocaesarea  furnished 
the  first  collection  of  Church  laws.  The  0)uncil8  of  Anti(^)ch. 
Oinstantinople  and  Chalcedon  furnished  a  second  collection. 
They  had  but  little  intiuence  in  western  Europe  until  they 
were  translaU^i  into  Latin  st^me  time  in  the  sixth  century. 
The  first  collection  «)f  Church  laws  arranged  upon  some  deti- 
nite  plan  was  that  of  Dionysius.     It  was  translated  into  l^tin. 
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and  in  western  Europe  it  received  the  Hanotion  of  Charlemairne. 
BesideH  the  Collectio  Dumysunm  there  were  other  collectioa!. 
pcutionA   of    which    were    later   incorporated    into    the  Carjtiu 
Juris  Canon ici,  but  none  of  these  were  recognised   as  beinjr 
of   supreme   authority.      In  conKiM|ueiice  of  these  variuUK  coi- 
lections  there  wa.s  no  Church    law  which  wan  binding  on  all 
UKMnbers  of  the  Roinifth  Churcli.     Durini;  the  twelfth  century 
(rratianus,  a  monk  of  St.  Felix  in  Bologna,  conceivwl  the  id«« 
of    making    a    collection    of    all   the   resolutions,   conHtitution* 
and  littettw  decretalea  of  the  Popes  that  were  of  such  a  cliir- 
acter  as   to   be    recognised   all    through    western    Evrupt*-     Hf 
nnt   only  collected,   but   brought   the  mass  of  laws  into  sinH? 
sort  of  system  and  published  them  in  the  form  of  a  law-locA. 
This  work  came  U)  hki  known  as  the  Ih-n'pffitn  (fiiifi'mnm.ioi 
formed  the  foundation  upon  which  the  Corpus  Jarui  (anonym 
was    built.       The    next    century'    saw   a    great    deal    uf   pip^ 
legislation,  and  this,   together  with  the  iM^rt'taiu   (ifrti/ I'l /»•*»«•  • 
was    publi.shod   by  (Jregory  IX.    and    known    as    the   /Arrrfnw* 
(ir^ffitr'niinim  or  Kjti'^tttltt^  Ihu-MalfH  of  (iregory.     About  I**^ 
hnnifacf    VIII   made   another   collection,    known  aa  the  !•'*'■*' 
Stiurffig,  ill   which  In?    incorporated  all   that  iiad  gone  bi'fc«r«^ 
t«)gi*lbiT   with  rt'ct'nt   di-cree.s.      Clement    V   made  another  ft'** 
lection  in  1.S.S4.  and  in  the  following  century  Pope  John  XX*  * 
added    the    last    collection,    which    may    l*e    compared   I**  t'*^ 
Xnrr/lfif'  of  the  Ctn^jtns  Juris.      In   15«2  all   these  coUectioiP^ 
received    the   sanction  t»f   tiregory    XIII,   and   were  theretft<r^ 
known  as  the  Ctn'^ms  Juris  <\t  mmiv.i. 

Having  dealt  with  the  origin  and  compuHitiou  of  tlie  (*«im)C> 
Ihw.  wt;  shall  pnH'e«*d  U\  considi-r  how  it  came  to  influence  tbe 
administratitui  of  law  in  western   Kurope  generally,  and  Uwo 
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t  particiilar  influence  on  the  Roman-Dutch  law:  and  we 
mU  flnd  that  its  effect  was  twofold.  In  the  firnt  place,  it 
odiiied  the  syRtem  of  Juntinian  in  a  gieat  many  respects, 
id  neoondiy.  its  connection  with  the  Justinian  legislation 
k1  itA  acceptance  by  the  Churches  of  the  Netiierlands,  caused 
le  study  of  the  CV/rpux  Jaria  to  be  more  widely  spread,  for 
\t  Canon  law  was  to  a  great  extent  founded  on  the  drrpas 
wrifi. 

In  the  earlier  centuries  the  Church  did  not  have  sutlicieiit 
)ower  to  attempt  to  exercise  over  her  members  a  jurisdiction 
•rhicli  was  not  derived  from  the  temporal  power.  The  emperor 
protected  the  Church,  and  the  Church  ruled  her  functionaries 
ind  her  members  through  the  emperor.  In  the  sixth  Novel 
'uAtinian  deals  with  the  ordination  of  bishops,  and  there  he 
elJs  us  that  the  two  great  gifts  of  God  are  priesthood  and 
ojpire.  Inasmuch  as  the  priest  prays  for  the  prosperity  of 
^^  empire,  it  is  to  the  interest  of  the  emperor  that  the  prayers 
'  the  prient  should  be  heard ;  and,  unless  the  life  of  the  priest 
pare  and  holy,  ther^  is  but  little  chance  of  his  prayers  being 
'Geptable.  It  is,  therefore,  incumbent  upon  the  emperor  to 
^  that  the  lives  of  priests  are  pure  and  well  regiilated,  and 
*^Hequently  Justinian  proceeds  to  legislate  with  regard  tc» 
^hops  and  higher  priests  in  the  same  strain  as  he  had  already 
Kitted  for  monasteries  and  monks. 

In  Jnstinians  time,  therefore,  it  was  still  the  civil  power 

'^^^ich  by  civil   legislation  regulated  the  affairs  of  the  Church 

**»*i  the  conduct   of    its    priests.      In   western    Europe  also   the 

*^»iirch    got    her  authority   not   from   the  (lt*cree    of  the    Pope. 

^t  fn>m  the  sanction  of  the  Emperor.     Just  as  Justinian  dealt 

«^ith  Church  law  in  his  KnrfU,  ho  Charlemagne  dealt  with  it 
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in  his  Capitxdariii.  Charlemagne  accepted  the  collectioD  *i 
Church  law5t  made  by  Dionysius,  and  gave  to  them,  by  hp 
formal  sanction,  the  force  of  law.  Charlemagne  conceded  to 
the  Church  the  right  of  the  Pope  to  regulate  the  afliin  of 
the  Church,  and  to  have  Jurisdiction  over  its  priesUi,  bat  he 
never  acknowledged  the  right  of  the  Pope  to  legiHlate  with- 
out the  sanction  of  the  temporal  power.  During  the  ninth 
and  tenth  centuries  the  Popes  strove  hard,  but  did  not  imeeecd. 
in  getting  from  tlie  emperors  an  acknowledgment  of  their 
right  ti)  higislate  for,  and  to  exorcise  jurisdiction  over,  the 
liiity  in  their  disputes  with  Church  officials.  In  the  elevtnih 
century  the  Popes  boldly  claimed  that  they  obtained  their 
authority  from  (lod.  whilst  all  temporal  kings  owed  their 
power  to  the  devil. 

(^11  lit  iteHtuif  rt*ye«  tt  divce^  tih  iis  hahuisf^*  principi^*^ 
mu  Ikain  njnoniiites,  HU))erbid,  mjnniM,  perjulvA^  humicidi^^ 
pnmtremo  nniverffiH  f)fv€  tk:elerU)iui,  mandi  principe  dut^ 
t'UMicft  aijifin^fe  najffr  /)<nwf,  HcUir^t  homines.  fjfjmiiNi'^ 
tnerA  CH  pill  tut*  ft  iiitiJeitihili  pnu^Humptume  afirt'Otr^f^'^^ 
{RfgUt.  (ii-eg.  vii.  hk.  S.  ep.  21).  (Who  does  not  know  ih^t 
kings  an<l  counts  have  their  origin  in  those  who.  iguortot 
of  (mhI.  with  blind  lust  and  unb(*arahle  presumption,  f^^^ 
to  rule  their  tM|uals.  hunmn  Innings,  by  means  of  pride,  rip**^- 
|>ertidy.  murder,  and  almost  every  form  of  crime  at  ihf  i"* 
stigation  of  the  ruler  of  the  world,  namely,  the  devil.) 

The  legislation  of  the  Popes  was  directly  iiiapired  bT 
<So<l.  and.  lhen*foi-e.  superior  to  that  of  temporal  empe*'** 
and  kings.  This  view  came  to  1m.»  acct^pted  in  many  p^ 
of  Kunipe,  and  as  the  Western  Kmpiiv  declined,  the  pow' 
of  the    Po{M*.s   increaH(*(l.     In  the   Krat   place,  all   ntatteni  coo- 
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uming  prieftt8  were  withdrawn  from  the  temporal  and 
andcd  over  to  the  ecclesiaAtical  courts;  in  the  next  place, 
niain  persons  were  allowed  to  appeal  for  redress  to  the 
borch  oourtR.  hucIi  as  widows,  ()ii)han8,  slaves,  &c.,  called 
irmmae  mv^nihiU^ ;  and  lastly,  all  matters  which  were 
nidderef]  to  be  more  of  a  spiritual  than  of  a  temporal 
tture  were  entrusted  to  ecclesiastical  courts.  In  this  way 
^  latter  came  to  deal  with  the  caiuvie  frpirituaUs,  such  as 
atrinionial  causes,  disputes  arising  out  of  wills,  cases  con- 
niiu){  Church  property,  usury  and  fjona**  Jidei  contiucts.  In 
iminal  matters  the  Chui*ch  courts  t4K)k  cognisance  of  heresy, 
mony,  blasphemy,  bigamy,  witchcraft,  perjury,  fraud,  and  other 
Atters  affecting  the  c<3nscience  of  its  members. 

The  twelfth  and  thirteenth  centuries  saw  the  aggrandise- 
leot  of  the  Church,  ami  the  consequent  extension  of  the 
lanon  law  over  the  whole  of  western  Europe.  Though  the 
)utch  writers,  after  the  lleformation,  tried  to  minimise  the 
nflaenoe  of  the  Canon  law,  we  cannot  shut  our  eyes  to 
■h^  fact  that  the  Canon  law  played  a  great  part  in  the  de- 
velopment of  the  Roman- Dutch  law.  Its  direct  influence  upon 
^  Uw  of  Holland  may  not  have  Ijeen  very  great,  but  its 
indinjct  influence,  through  the  law  of  Utrecht  and  Middelburg, 
^^i  have  been  considerable.  If  we  ct^nsider  the  gieat 
infloence  that  the  Komish  Church  had  in  the  Netherlands 
^^og  the  twelfth  and  thirteenth  centuries,  more  especially 
'**  l^tD'cht,  Middelburg  and  the  southern  provinces,  together 
^^th  the  numerous  references  U)  the  Canon  law  which  are  to 
^  found  scattei*e<l  through  the  various  law-b<M)ks,  we  eannt>t 
^'*iif  to  any  other  conclusion  than  that  the  Canon  law  has  left 
*  jn^»*at    mark    an    the    R4muin-1  hitch    law   of    the   seventeenth 
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c»Mitury.  If  w«»  take  t\u*  charters  of  tlie  countK  we  He*-  they 
admitted  that  tiie  ecclesiastics  did  not  fall  under  temponi 
courts,  but  that  the  ecclesiastical  courts  nlone  iiad  jiirisdictiaD 
ov«  r  them  (Van  Mieris,  (rr*M>f  (lt<irt.  Ihwk.  p.  15.*i).  The  ooorts 
Wi'ie  called  .Consist* ny  Cuiirts,  and  tin*  jiid;^es  PniVKorr 
.Indices.  They  dealt  not  only  with  all  mattcrN  atfectin^  the 
conscience,  hut  also  with  such  as  w«*re  chilled  /tk  mixti  for\. 
without  any  ret^ard  as  to  whether  the  cases  brought  bcforr 
th«*ni  ati'ected  ecclesiastics  «)r  others.  From  these  {irovii«on* 
jud;;«s  an  app«*al  lay  to  tin?  bishop.  All  lht*se  officers  judfsvd 
iiecordin;;  to  th<'  dictates  of  the  Canon  law:  and  in  this  way  it 
canit*  to  l)r  rt'tranlrd  as  an  important  p<irt  of  the  law  uf  the 
land.  Liwyers  who  wrn-  atlmitted  to  pniciise  in  the  couru  (if 
Holland  Wfif  n.*i|uired  to  he  iliH:tnr»*H  L'friUMinie  Juris,  if. 
INTsons  skilled  in  thr  (*anon  as  well  as  in  the  civil  law.  and 
llMlland('i>i.  such  as  Phillipus  a  Lt^iiis,  taui(ht  the  Cauon  Uv 
net  only  in  th«*ir  own  univtMsities,  hut  evrn  in  Paris.  (fn>tii». 
I»ynk*  rsliot'k.  Huhrr.  Van  <l«'r  KeesseK  Van  der  Linden  and 
\  MM  d«r  SpieuTfi.  all  aeknowledi^e  the  fact  that  the  Roman- 
I)utc-h  law  is  larpdy  indt-htfd  to  the  Canon  law.  and  if  we  coo- 
suh  tin*  various  i'misnlttitit^n  and  A*b'iPH*'n,  we  .shall  find  that 
til"  Canon  law  is  v«*ry  frf«|Ui'ntly  quoted  and  relied  apoa 
inasniueli  as  most  (»f  thesi*  opinions  were  }(iven  after  the 
Hft'oriimtion.  we  can  conjecture  how  much  {greater  the  autho- 
rity i>t'  the  Canon  law  nnist  have  been  before  tlw  time  of 
Lutliti. 

In  onlt*r  to  show  how  intimately  the  Canon  law  wat*  eon* 
iii-ctrd  with  the  civil  law  of  Justinian,  and  how  wide  ita  Mope 
wan.  somt-  principal  maxims  accepte<l  during  the  twelfth  eentaij 
may  U*  «|Uoie<l  ( Kiti4Tliusius.  df  Di(t\  Jar.  Can,  ft  CirU,  p.  91 
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<  1  )  (/ttfdies  rw»  obBcura  aut  dtdna  est  jure  civili,  jure  auttm 
CkMt%€^MU*i»  dare  (lejinita  HtavduTn  esse  canonibus  et  quidem  in 
%UrwMq9t4F  fmiK  (Whenever  a  matter  in  obscure  or  doubtful  in  the 
et%*il  law,  but  is  clearly  defined  in  the  Canon  law,  then  the  latter 
muHt  pipevail  as  well  in  temporal  as  in  ecclesiastical  courts.) 

<2)  Qiuiiido  fdiquid  est  jure  Civili  dejinitum  et  non  jure 
C^9i4mic€/  standum  est  jure  Cirili  etutvi  in  foro  Can^mico. 
(Whenever  a  matter  is  defined  by  the  civil  law,  but  not  by  the 
CiMion  law,  then  the  civil  law  must  prevail  even  in  ecclesiastical 
eonrt^i.) 

(ti)  Cum  jus  Civile  et  jus  Canonicum  inter  se  pugnant  jum 
Cit*Ue  fUbef  sennri  in  foro  impei^ii  sed  jus  Cammicum  in 
tttrrin  Erdesiae,  (If  the  civil  and  Canon  laws  are  opposed  to 
one  another,  then  the  civil  law  must  prevail  in  courts  where  the 
Imnds  are  not  held  by  the  Church,  but  in  lands  held  by  the 
Charch  the  Canon  law  prevails.) 

(4)  i/uoties  tractatur  de  nuxterUi  peccati  et  conscientiae  si 
puff  net  jus  Civile  cum  Canimico  potiuM  sequeoda  est  di^ipositio 
juritt  Canonivi  quam  Civilis  etUim  in  foro  Civili.  (If  the 
Canon  and  civil  laws  differ  and  the  question  regards  some 
viatter  of  conscience  and  sin,  then  even  in  civil  courts  the 
Canon  law  must  be  accepted.) 

In  time  certain  classes  of  cases  came  to  be  ruled  in  Holland 
rather  by  the  Canon  law  than  by  the  civil  law.  "  Illegitimate 
children  born  ejt  prohibito  cancubitu  may  not  take  under  the 
irill  of  their  parents  either  directly  or  indirectly,  except  that  by 
the  Canon  law,  which  is  followed  in  this  |>articular.  they  may  bo 
left  sufficient  to  pn)vide  for  their  necessary  sustenance"  (Grot. 
2    16.  til. 

-  Although  according  to  Koman  law  children  may  not  claim 
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the  Ti*e>x'll]iii)  fourth  ov«m*  and  abo\'C  their  legitimate  fourth,  it 
is  1U'verthel(3^4.s  the  practic43  with  us  iii  accordance  with  the 
Canon  law  for  chilth-en  to  fh'aw  their  legitime  froiu  the  whiile 
inheritance'  and  their  Treln^llian  from  the  ri^sidue.  if  char}^  ^) 
;;ive  tins  nver  t^)  another"  (<Jrot.  2,  20.  10). 

"  It  is  a  rule  of  the  Canon  law  that  oaths,  not  outran'  to 
the  will  of  (tikI  or  against  morals,  an;  to  Ik*  ivs|MK!te«l.  and  thi« 
))rineiple  is  so  far  taken  over  by  us  that  no  one  can  rt'fu^  to 
fnltil  a  proniiM*  made  I)y  him  under  oath,  even  thou^rh  h^*  w<iuM 
not  onliiiiirily  1k»  Ixuniil"  (HubiM-,  H'^d.  R^if,  3.  22,  40). 

"  \Vi>  cannot  deny  that  the  Camm  law  has  had  M«>nu-  iiiriu-iHY 
on  our  praetice  with  re^^ard  to  matrimonial  matters,  but  »r 
nnist  (Mid«*avour  to  see  that  this  influence  does  not  Ixioome  aoy 
^^lejittT  than  it  lu-e*!  U?  *'  ( Bynktri'sh«K?k.  Qit4tt*Ht.  Jnr.  Pr*'. 
bk.  2,  e.  10  in  ihhI.). 

Voct  tells  us  (i,  1.  2)  that  we  must  first  resort  tn  the  !«ieil 
laws  and  eustouis  of  tlu*  country,  then  to  the  Roman,  and  la<tly 
ti»  tin-  Canon  law.     (JuimI  mI  ufr  »\r  hln  **xpet1iri  rrs  fHfi*rftt  'ii« 
ilriniiHi     Rntnnni     jn.rif*    th'rislnin-r*    f*t     Cmuhtiri     fUtif*ttytftt»ftf* 
iftnnfft*ii'hn'  sunt.     This  is  sufficient  to  show   that    the   Caii*»n 
law  w.is  admitt4'd  fvon  as  late  as  the  s«iventeenth   ct.*ntury  ^ 
lijivin^i   antlioiity   in   tin*    Fhilch    riiurls.       How   nmeh    ^jr^-atrr 
tlHiffoir.  nnist  imt   its  intiu(rnc«*  havf  U^en  l)efore  the  RefonuA- 
tion  in  th«*  tinif  of  thr  eounts.  when  the  ChuiX'h  ^if  Rome  held 
vway  tJVtT  thr  \\hi»h*  of  the  Niaiieilands.     The  Canon  law  »ai« 
also  a  vt'iy  im|H»rtant  factor  in  keeping  alive,  and  in  Mpn^adin^c. 
thf  principh's  of  the  eivil   law.     Not  only  did  this  take  placr 
tlii'iui^h  thr  Church  c«»urts.  but  alsij  through  the  temporal  Gt»urtK 
In  tin*  Chureh  eonrts  ilu*  civil  law  eame  to  be  c|UOt^l  aiid  Tvlinl 
upon.  iN-rausi*  th**  <\in<)n  law  l)orrowt*il  from  tlie  (W/^ipi  Jut-y* 
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of  Jufftinian  in  itn  arrangement,  principlen  and   procedure.     It 

may  tje  considered  as  the  Roman  civil  law  adapted  to  meet  the 

requirements  of  the  Church  of  Rome.     In  the  temporal  courts, 

cm  the  other  hand,  the  Canon  law  went  hand  in  hand  with  the 

Civil  law  :  for  inasmuch  as  the  churchmen  were  to  a  great  extent 

educated  in  l)oth  Canon  and  Civil  law,  and  inasmuch  as  a  great 

many  ecclesiastics  were  notaries,  they  relied  fii'st  on  the  Canon 

and   then  on  the  Civil  law  in  giving  their  advice   when  con- 

milted  by  their  parishioners.      When  these  mattei-s,  uptm  which 

they    had   advised,   were   carried   into   the   temporal   courts   it 

was  but  natural  that  the  Canon  law  should  have  been  referred 

to  and  quoted  as  an  authority.     In  many  places,  indeed,  such  as 

Utrecht  and  Middelburg,  extremely  important   towns  in  those 

days,  the  judges  of   the  higher  courts  were  ecclesiastics,  and 

as  tliey  naturally  preferred  the  Canon  to  the  Civil  law,  their 

dmsioas  were  based  on  the  former  rather  than  on   the   latter 

f^vitetn.     As  these  decisions  helped  to  mould  the  future  pi*actice 

we  Bee  how  the  Canon  law  principles  helped  to  form  a  part  of 

the  judge-made  law  of  Holland. 

Cujacius  tells  us  that  most  of  the  flen^taleH  were  taken 
either  out  of  the  CorpuM  Jarin,  or  out  of  the  glosses,  and  in 
this  m-ay  the  glosses  themselves  came  to  have  the  force  of 
law.  It  follows  that  the  spread  of  the  Canon  law  meant  the 
spread  not  only  of  the  Civil  law  as  found  in  the  Coqnuf 
Jurin,  but  also  as  developed  and  extended  by  the  glossators. 
In  many  ways,  therefore,  the  Canon  law  ri'prese»iittMl  the  Civil 
Uiw  as  hr<^»ught  up  to  date.  W»*  also  know  that  many  treaties 
w^rt*  maile  U»tween  the  different  counts  <»f  the  Netherlands  in 
which  the  Canon  law  was  taken  as  the  l»asis  of  referenc<'  in 
di*»pute**  relating  to  nmtrimonial  causes,  legacies  nd  ina»  rauM^is, 
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amd  niattiM's  iv;^anlin(;  eccIosiiiNtics,  luid  thus  it  ac«{iiin:d  an 
autlKirity  from  the  temporal  prince  in  arldition  Ui  that  •»(  tht 
Chnicli  (Anitzenius,  siH'cimeii  21).  Kven  the  lo^jislatJMii  -if 
the  eoimts  df  Holland  prior  to  the  seventeenth  ceuturj-  U-n* 
numerous  traces  of  the  Canon  law.  and  thus  a^^in  intnMhict?i 
its  ]M'in<'iples  into  the  tenii><)rnl  courts.  Its  influt'iicv  may  \^ 
siM'U  in  the  I iixfrvriu'ii  Vn n  tffn  Ifnn\  where  it  ht^Ij**-!!  t" 
mould  tlif  pr(KM>dure  of  th«*  courts  in  tht*  manner  of  hrAr- 
iiicr  wii  Messes.  an<l  in  the  rules  reirardin*;  evidence  <  Arni/>*nia«. 
ilniL\.  Thr  pnK'tMlure  of  the  ( 'anoii  law.  from  wliieh  •*-•  niorh 
was  taken  i»ver  hy  the  tem]>oral  courts,  had  acconiiu^  t«»  Paui 
Vott  its  oritriii  ]irinei}»ally  in  the  writin*^  of  tli«'  ;;l*«^Niii.»r» 
and   int«Tprt'ttM'N  uf  the   Roman   law. 

.VIri'aily  in  \7VM  tin*  provinces  of  Holland  )j«-;;aM  t*i  frjr 
the  inen-asin;;  inHufUCe  ot"  thi*  Canon  law  and  tlie  rfx-ript*  •! 
thf  PujMs.  Jor  in  that  yi»ar  an  ordinance  was  |iiiH.%i**fl  pn>- 
liil.it  in;:  Jiid^^cs  i'ruiii  pay  in;:  iiuy  attention  to  |>a]>al  res<:nf4> 
unlr^**  first  ai-ri'ptnl  hy  thr  temporal  authority  { Iiisfrurti^A 
\'it„  fir,,  Unit  all.  'I'll).  From  that  lime  on  it.s  intluenct- »a« 
•  »ii  Till-  wan*',  anil  tin-  jM)liey  of  the  later  le^i^ishition  wan  t*- 
n-diici-  iarh<>r  than  to  i-\ti-nd  its  authf»rity.  It  was.  tlifn'f*>n- 
n«'t  iju .li'd  as  an  authority  for  thf  livin*;  law  ilurin^  \hr 
si-\  i-n!«f  mil  crntury.  hut  nierrly  as  tin*  s«»ui*ce  t*f  such  custom^  a« 

h.id  I n  d«-ri\<-d  t'ri>ni  it  and  had  U'ru  incor{xiratiHl   in  the  eviin- 

Mi'in  law.  nut  *  r  ///iv    Ihriitn,  hut  t'j'  i n rftenitd  i'uni*H»'tH»i^H*. 

Tilt     inilui-nei-    mI    tin-    ( *anon   law  may.  therefore,    lie   thw 
sunuiiiMl  up: — 

(  1  )  It  intlntncfd  lar;;ely  the  courts  of  the  Niuitheni  prv>- 
vinees.  and  of  I'trrcht  and  Middelbur^.  and  no.  iixli- 
reetlv.  tin*  law  of  Holland. 
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<2>  it  helped  to  spread  the  civil  law  and  the  interpretation 
of  the  glofiHators. 

^3>  It  profoundly  affected  certain  branches  of  law,  hucH  an 
matrimonial  law,  the  law  of  wills,  legacies,  the  law 
of  evidence  and  matters  affecting  conscience. 

<4')  It  had  a  great  effect  on  the  law  of  procedure,  and 
helped  to  do  away  with  the  anti()uated  procedure  of 
Justinian  and  to  introduce  the  procedure  of  modern 
timea 


CHAFTKR  XIX. 

ADMINISTRATION  OF  JUSTTCE. 

History  of  early   courta — In    this  chapter   we   nhall  w 
sicler   how   the    varioiiN   courts   of    Holland    wore    built    up 
thr   eoui*s*»   of   tinu*    from    the    primitive   courtH    of    the   mi 
(irniiuns.      Ill  rliscussintr  thiH  subject    I    Hhall    timt    rieal    wi 
tli»-    place    where   and    the    time    when    the   courtH    were  bel 
next   with   tlu»    natun*   of  the   early  courts,  and    then    I  jAj 
endeavour  to  show  how  the  ordinary  courts   of    Holland,  ti 
courts  of  IniIJuw  and  mannen.  and    of   schout    and    Nch'epen 
were  established.     After  which    I  shall  ti^eat   of  the  coaiUi 
appeal,   and    explain    how    the    ^reat    cuurtn  of    Holland,  ti 
IVovinciale   Kaad  and   the   H(X)^en   Kaad  had  their  uri^n. 
shall   then  {mss  over  to  a  consideration  of  thy  developmrot  * 
tbr  proi-e<lure.  and  show  how  our  pn»sent   mien  of  coart  ai 
din-ctly  desc(*nded  from  the  procedure  that  piwailod  in  HolUn 
durini;  the  sixteenth  century. 

The  place   where  jxistice  was  administered.— Befoi 

the    cnnvi'i-sitin    of    the    Saxons    t«>    C'hristianity    the    pritri 

play**d  an  imi>ortant  part  in  the  adnn'nistraticm  of  law  (Tacita 

e.    M).   11).     Th«'  courts  wtTf  o|H»ne<l   with  due  sacrifice  to  x\ 

;;<mU.    and    a    j^n^at    dral    of    the    pn»cedure    was   re}niUl«<l  ' 

n*li^ious  rit«»s.     On  tin-  t»ther  luind.  a  free  burgher  coald  onl 

U*  jud^(Hl   by  the  fne   bur;;hei*s  of  his  district,  or  perhap 

\\'\^    ward.   S4)    that    the  ei»urt    was    l)ound   to  be   aKMenihled 

sniiir  definite  plaei*  convenient  for  the  mi*etinf(  of  froe  Inirfshci 

144 
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Hence  the  place  where  a  Saxon  court  met  in  heathen  tiinea 
had  to  be  lv>th  a  holy  place  and  a  place  open  to  the  pnblic. 

Th«*  i>nly  pnblic  meeting-places  known  to  the  early  CJerman 
mctfi  were  onder  the  open  8ky.  Their  sacred  places  were  ((ene- 
rally  )n^veH  on  rising  ground  in  the  neighbourhood  of  some 
Mivani.  Hence  we  tind  that  the  courts  of  the  early  Saxons  were 
OMially  conducted  on  some  hillock  under  the  shade  of  spreading 
ireeM.  and  in  the  neighbourhood  of  a  stream  (Tacitus,  Germaniar 
c  \K  e  39;  Noordewier,  p.  3()5 ;  Van  den  Berg,  pp.  8  ei  t^eq).  The 
cJd  j|igh  (^ennan  name  for  the  place  where  the  court  was  held 
was  HMiiio/;  the  Gothic  term  was  matluU;  in  Anglo-Saxon  it  was 
termed  nuiel .  and  in  old  Frankish  iruUluvi.  The  term  medium 
(urinietimes  inalltu*)  was  the  one  adopted  by  Latin  writers  on  the 
ancient  laws  and  customs  of  the  Uermana  In  the  Netherlands 
there  are  still  a  number  of  relics  of  this  ancient  word  nuiUwm, 
In  Cielderland  we  have  a  village  called  Malbergen,  which  clearly 
fPuintM  to  this  as  one  of  the  places  where  the  mallum  or  court 
wa«  hekL  In  the  Netherlands  the  terms  inael,  madstede.  vud- 
hurg,  an^  moUttni  were  in  use  as  late  as  the  fourteenth  century 
<  Vmn  Miens.  2.  418:  Van  den  Berg,  p.  4). 

AiH>ther  feature  of  the  ancient  Saxon  court  was  the  large 
bicjck  of  blue  or  black  stone  on  the  iruUlam.  The  exact  use  of 
thin  stone  is  somewhat  obscure,  but  Cirimm  and  others  lean  to 
the  view  tliat  it  was  use<I  as  a  sacrificial  altar.  There  are 
omiierous  places  in  the  Netherlands  where  such  blaauM'  of 
z%n>9r1r  Mfi^nfTi  art*  still  foun<l.  The  stone  is  usually  on  some 
liili<fck.  an<l  th«'re  is  no  doubt  that  in  later  times  courts  were 
htrUl  At  the?<e  blue  or  black  stones.  It  is  ditiicult  W  siiy  whether 
OKjrtM  werv  held  in  the  neighbourhood  of  these  stones  as  the 
n"sult    of  tradition  or  not.     In   Rtnnaert  de  Vos  (vs.  27.')H)  th«' 
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kinc^  Hat  upon  a  stone  when  he  held  his  court.  Orlera,  writing 
in  the  sixteenth  century,  says :  De  gereehtirfheyt  #x*ii  dm 
blntiw^ii  f^tt'ei}  viin  outti  ah  yet  H(/i\derliwjH  ev  heytirkj*  ty- 
hnulnx.  He  tells  us  that  at  Leydcn  as  late  as  1614  uo  civil 
imprisonnu^nt  could  be  df'creed  against  a  free  citizen  until  he 
had  l)eon  depriveil  of  his  citiz(>nship  {ontpoi'tr.fnl)  and  until 
the  scrhout  hail  place<I  his  rod  on  the  blut;  stone.  The  debtor 
waM  then  led  three  times  round  the  stone,  and  the  byMtanden 
were  asked  if  they  would  IxK^onie  sureties  for  him.  Similar 
practices  in  which  the  r)ld  stones  played  an  iinpoi-tant  part 
existe<l  i*lsewhere  in  the  Netherlands  (Xoordewier.  'MSId\  Van 
den  Berg,  p.  7). 

After  the  intixxluction  of  (/hristianity  the  courtn  were 
fretiuintly  held  in  the  churches  or  churchyai^ls.  Already  in 
the  days  of  C^^harleinagne  this  practice  waH  conmdered  ob- 
ii*ctionabll^  In  one  of  the  Cajnt abulia,  we  find,  Mtdlu^  neque 
in  erclf*sln  H4*qu4'  in  afrio  ejun  hafM^nfarii^ip,  1,819  A.n.  sec  14). 
Not  withstand  ling  these  prohibitions  the  practici*  Cf>ntinutsd  even 
to  tlu*  fourteenth  century,  for  in  1310  a.d.  we  find  Binhop  Guido 
of  lltri'cht  issuing  a  proclamation  that  no  worldly  trials  {/J<$e%ia) 
should  Im*  coufluctetl  eith<T  in  the  church,  in  the  purticii  «ir 
ill  the  churchyard  (Van  Mieris,  2.  J>S:  Xoonlewier.  p.  3701 

The  next  step  wtis  to  hold  the  court  either  in  front  of 
the  palace  of  the  prince  or  else  in  a  building  specially  set  amde 
for  this  pur{)ose.  The  Capitulttritt  are  the  earliest  docamentn 
which  mention  a  definite  building  for  conducting  trials.  They 
re<|uire  the  counts  to  see  that  such  buildings  are  properly  roofed 
in,  so  that  the  public  Iv  not  inconvenienced  by  sun  or  rain 
{Cap,  2.  809  A.1).  sec.  IS:  Cap.  1.811)  A.i>.  see.  14:  Nwnlewier. 
p.  37 ).     In  the  thirteenth  century  such  buildinp  were  known 
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as  praeiaria  (Van  Miens,  1,  221),  and  later  they  were  called 
iio0pfnAutM(Van  Mieris,  2,  865)  and  dinyehuaa  (Ma^rleini,  Spieg. 
Hi0l.  2.  236).  In  Qermany  they  were  known  an  sprakkua, 
dinchuB.  and  gpelhtut  (Grimm,  R.A.  746,  747,  806). 

We  8ee,  therefore,  tliat  in  the  early  days  of  heathendom  the 
Saxons  and  other  German  tribes  in  the  Netherlands  held  their 
courts  in  the  open  on  some  hill  under  the  shade  of  sacred  trees. 
After  the  introduction  of  Christianity  lor  the  hill  with  its  sacred 
stones  were  substituted  the  churchyard  an^  church,  and  these  in 
torn  were  abandoned  for  some  building  called  the  praetorium  or 
eoondl  chamber.  But  though  the  building  was  there,  to  be 
used  in  case  of  inclement  weather,  the  ordinary  place  for  holding 
the  court,  as  late  as  the  fourteenth  century,  was  in  front  of  the 
praetorium  under  the  blue  sky  (Van  den  Berg,  p.  10). 

We  still  speak  of  a  "  bench  "  of  judges,  or  sitting  on  the  bench ; 
in  Dutch  we  have  rediibarUc  and  op  cfo  recktbank  zitten.  This 
briogB  us  back  to  the  old  mallum,  and  the  bench  upon  which 
tlie  jodge  and  jurors  sat  who  spoke  the  doom  or  judgment.  In 
the  Market  Book  of  Luttle  in  Overijssel  we  find.  Die  richfer 
sal  ifiUen  gaan  op  d'y  Beiicke  mytt  twee  baren  toe  cornooten 
en  keghen  een  gerichte  als  geuxxmtlyck.  What  the  exact  shape 
of  the  bench  was  in  Holland  in  the  early  days  we  do  not 
know,  but  in  Germany,  Grimm  tells  us,  the  benches  upon 
which  the  judges  sat  were  arranged  to  form  three  sides  of  a 
aqoare,  whilst  the  fourth  side  was  closed  with  iron  rods 
<Grimm,  RJl.  812).  Van  den  Berg  suggests  that  the  word 
riernchcuir,  meaning  a  court,  may  be  derived  from  this  ancient 
practice.  From  the  expression  de  bunk  sparine n  it  is  possible 
that  the  arrangement  of  benches  was  the  same  in  Holland, 
and  that   in.stead   of  rods  a  conl  was  drawn  across  the  open- 
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in^.  Noorclewier.  on  the  other  hand,  thinks  that  the  M 
arraiijjenient  was  mostly  cii-cular.  and  to  nupport  this  t-iew  he 
reft't-s  to  the  term  ring  for  an  assembly  and  the  expression  n»f 
ph  tUvtj.  llie  cirele  was  not  entirely  closed  with  beiKkfe\ 
Where  the  public  stor)d  there  was  proUibly  a  break,  and  is 
front  of  this  either  a  rope  was  stretchefl  or  a  hed)^  Hfr 
j)laee(l  mach*  of  hazel  twites  (Xooi-dt'wier.  p.  372)  In  litrt 
tiniis  whi'M  the  sche|x*nl)ankeii  were  institutc*fl.  then*  iF  no 
(loulit  tliat  the*  fcum  of  the  court  was  a  S4|uan* ;  the  jodfpp 
oecupierl  the  one  l)eneh,  the  seheiXMien  the  two  benches  to  his 
ri;{lit  and  left,  whilst  the  fourth  bench  was  occupied  by  the 
otlur  officials  of  the  court.  Behind  stood  the  public  Th» 
an'an;;<'ment   we  find  in  the  miniatures  and  rarly  prints 

Time  for  holding  the  court.  -By   tin-  varly  Roman  liw 
aee(»rdin<;  to  the  Tw«.-lve  Tables  (l^^uchaud.  vol.  1.  p.  295) Iit- 
snits  U'ljan  at  sunrisi-  and  ended  with  sunwt.      The  same  nik 
si«*m*»  t<»  liavr  applied  to  the  Dutch  cf>urts  during;  the  earli*^ 
P^tIihI.      Tin-   Judtjr    <»pentMl    th«*    proci»e*lin«^    by   a*«king  thr 
a^vrinhly  of  fn»«Mnen  whetln'r  it   was  a  proper  time  to  btpn. 
If  tiny   rrplifd  that   it   was.  th«'  trial   lM*pin.  ^  The  c<»miDrti«" 
\\\*\\\  of  tli«'  trial  was  /*»/  hfiitnneviler  zou,  i,^.  U^fore  the  mkfcW^ 
of    tlif   day.      A    similar   practice    pn^vailed    in    early    R«nf^ 
II , iff   iit/ritfirm   rituMiiin   ritusrlftt.      It   is  difficult   t4»  dt'tcrmio' 
wlu'thrr  this  praetice   was  di'riv«»d   fif»m    Roman   procedure  •*'' 
wintliri'  it  wa»i  e(»!inected  with   thi*  n*li«;i4)Us  rites  of  the  rttfly 
(Jt-niians.     W'v  know  that  tin*  sun  was  ref^nieil  as  holy  th** 
tli«-  Judi^f  **al  faein;:  tlif  rast.  and  that   when  he  took   hi*  «*'' 
f»f   offie»»  hf  turntMl   his  faet-   to  thi»  sun.     Moret>ver,   it  w***** 
havr  hri-n  vi'rA-  inconv<»nient  to  keep  an  aanerahly  of  freeur** 
so  lat«'  that  thfy  could  not  easily  return  home.     The  prohthilitjr 
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rfore,  that  the  practice  of  the  middle  ages  to  try  eaufteft 
I  nanrifle  ^nd  Hunnet  dates  back  to  a  very  remote 
;y.  All  puninhmentH  were  to  be  inflicted  between  Hun- 
I  miDfiet,  and  in  cane  of  capital  punishment  the  execution 
be  carried   out   l>efore   midday   (Noordewier.    pp.    373 

jther  the  heathen  Saxons  ha<l  dien  ft/Mi  and  dies  nefanfi, 
'  Ri)mans,  is  a  matter  which  anticjuaries  have  not  yet 
Some  think    that  Tueiiday   was   the    favourite   court 
;he  ancient  (iermans  (Xoordewier,  p.  375),  though  othei*s 
this  to  lit*  fanciful  (Van  den  Berg.  p.  17).      After  the 
Hion   of   Christianity   it   would   appear   that   the  court 
t*  aKmnnbled  upon  any  day  of  the  week  except  Sundays 
st  days.     In  one  of  the  f^tpitularin  (813  A.D.)  we  tind : 
liitteiM  diehuM  nieiTatiiin  fuU   neqfu*  plticitam  nt   tU  his 
lutiiut  *id  pitenmn   '^fl  ud   murteiii  jiuVweinr  (Van  den 
.  17).  tlumgh  as  a  matter  of  fact  this  prohibition  was 
ays  strictly  i)l>served.     It  seems  that  the  August  vaca- 
the  modern   European  courts  dates  l>ack  to   a  i*emote 
y,   for   the   Franks  held   no  court   during  that    month. 
>bable  explanation  is  that  during  this  month  the  agri- 
population   was  too  busy  to  attend  the   nuUlam,     In 
the   keilivn   of   Zeeland  of    125(»  (Van    Mieris,    1,  307) 
*  an   express   provision  that   the  c<mnt  should  not  hold 
in   August  on  any  account,  and  this  practice  has  con- 
ir»wn  to  the  present  <lay  in  the  supt»rior  courts  of  several 
in   fount ries.     There   was    im    sjveial   time   of    tht»  year 
August    that    courts    eouhl    not    Ix;    held,    though    the 
between  the  waxing  and  waning  moon  was  not  regarded 
arable. 
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Nature  of  the  court— In  heathen  timefl  the  cliief  of 
the  tribe  uHually  presided  at  the  maUumg  bat  as  the  tribe 
c^ave  way  to  the  nation,  the  kin^  became  the  nominal  ptm- 
dent  of  the  court.  Inasmuch,  however,  as  his  time  was  fully 
occupied  with  other  matters,  he  generally  appointed  wm^ 
nobleman  or,  after  the  introduction  of  Christianity,  ivnof 
ecclesiastic  to  act  in  his  stead.  The  older  monarchs.  however 
made  a  point  of  presiding  over  a  mfHam  at  certain  time^  of 
the  year.  These  general  assemblies  became  in  the  oourwr  of 
tiiiu*  more  of  the  nature  of  parliaments  than  of  courti^.  thtjagfa 
they  never  entirely  aluindoned  their  judicial  functions.  The 
fact  that  the  Hcmsc  of  Lords  is  the  Supreme  Court  of  Appi^l 
in  FIngland  is  a  relic  of  this,  for  prior  to  L399  the  judicial 
p»wer  resided  in  the  whole  Parliament. 

Such  assi*mblies  wer«*  held  by  the  Carolingian  monarrb 
cMic*'  and  by  other  princes  two,  three  or  even  four  timer  a 
year.  Civil  and  criminal  complaints  were  laid  before  thenr 
assemblies  and  wen*  dealt  with  as  by  an  ordinary  eomt 
Iimsmiich  as  these  assemblies  met  at  definite  timeB  during 
the  year,  tiiey  were  called  the  general  or  principal  eourU 
{ftturfiifiis  ffrvf^mfes ;  imilla  fprlncipdlin  ;  placitti  generaiin, 
or  rniniHtntui).  It  is  from  this  last  term  that  the  Enj^iah 
eourt  nf  Common  Pk*as  d«*rived  its  name.  The  coart  of  the 
IMaeita  (Icneralia  was.  prior  to  the  twelfth  century,  the  chief 
et»urt  t»f  app<*al  (Van  den  Berg.  pp.  1J»  et  ««/. ;  Noordewicr. 
pp.  M7!».  '•/  "''7.) 

I»i'sid('s  tlu'  I'laeita  (Seneralia  or  Cumniunia  tberv  were 
other  sittings  of  tlit-  e(»ui1s  s|x-cially  convened  by  the  i«>vereign 
in  his  sulistitule.  Thesi»  were  called  Phurita  Indirta.  To 
tlu-  c(»urts  api>oint(*<l  to  sit  on  tixed  days  uf  the  year  all  fr 
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men  were  boand  to  oome  or  to  tender  a  valid  excuse  for  non- 
attendanoe,  bat  no  one  was  bound  to  attend  special  courts 
except  thoBe  directly  interested. 

There  is  little  doubt  that  criminal  cases  were  brought 
before  the  Pladta  Qeneralia,  and  that  trials  of  a  serious  nature 
were  conducted  before  those  courta  The  special  courts  were 
eoQvened  primarily  for  the  transaction  of  civil  business,  and 
it  was  not  ori^i^nally  a  general  practice  to  try  prisoners  at  the 
special  courts,  though  from  the  thirteenth  century  onward  the 
special  courts  appear  to  have  tried  all  kinds  of  complaints, 
eriminal  as  well  as  civil  (Van  den  Berg,  p.  22). 

In  addition  to  the  Placita  Qeneralia  and  the  Placita  Indicta 
a  number  of  inferior  courts  grew  up  throughout  the  Prankish 
Empire.  In  the  Netherlands  these  courts  gradually  shaped 
themselves  into  district  courts  and  town  courts.  As  many  of 
the  courts  grew  up  under  the  feudal  system  the  lord  of  the 
territory  or  manor  (anxbacht)  was  the  recognised  judge  within 
his  own  domain.  His  jurisdiction  was,  therefore,  strictly 
limited  to  the  territory  over  which  he  was  lord,  and  to  the 
persons  who  were  his  vassals.  The  lord  of  a  district  had  the 
right  to  appoint  inferior  judges  to  act  in  his  stead,  and  in 
this  way  there  grew  up  a  complicated  system  of  manorial 
eoortsu  Many  of  the  old  German  courts,  however,  existed 
tide  by  side  with  the  feudal  courts ;  the  former  exercised  juris- 
diction  over  free  men,  whilst  the  latter  were  chiefly  engaged 
in  Nettling  disputes  between  the  lords  of  manors  (ainbachU- 
ke^r^v)  and  their  lut/hotfrujen  or  between  the  hoflu^origen 
them#«elves.  To  the  old  IJerman  courts  belonged  the  land 
courts,  the  gouw  courts  (canton  courts),  the  mark  courts  and 
the  town  or  village  courts.     The  judges  of   these  courts  were 
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Appointed   hy  the  count,  and  their  jurimliction  extended  o\-it 
all  freemen  within  the  limitn  of  their  diRtrictM. 

I>nrin«:  feudal  tinicR  a  threat  confusion  exiHtiMl  between  |«r- 
aonal  and  territorial  Jurindiction.  ThuR  in  1361  the  Emprrc 
Charles  IV  j^iv«»  to  Bishop  Jan  van  Arkel  the  rijjht  to  act 
as  judg*'  ov»M-  all  Salland  and  Twentt*.  His  juri«ttlictioii  di^i 
not  exclude,  but  existed  concurrently  with,  that  of  the  terri- 
torial courts,  (^eiliiin  coui-ts  were  tH4tabliHhe<l  from  timi*  t » 
time  to  ilejil  with  some  special  subject.  Thus  the  CyiiMfernkt 
was  established  tV)r  the  purpise  of  dealint;  with  dtsput**^  aUiut 
taxi»s  and  contributions,  the  Dyhj^r'tvhf.  presidiil  over  hy  a 
dyk«fraaf,  deiilt  with  matters  affecting  the  l)oundari«^  of  fami* 
and  their  pmU^etion  from  HchkIs.  B<*Mides  thes**  then*  wa«»  a 
nuinUir  of  sinular  special  courts,  'i^e  dykgraaf  *and  watrr- 
griiaf  pn'sidt^d  ovrr  c«)urt.s  in  which  A^'^mivw/^w  sat  a**  jad;!r« 
and  Jui*ors  vrry  much  in  the  sanu*  way  «is  tlie  schepen«*n  Mt 
with  the  sellout. 

Tho  word  h*'**inritafl  has  an  interest  for  us.  for  <iur  early 
South  African  courts  wrn»  ourts  «)f  Linddrost  and  Hefm- 
rad«»n.  The  word  hrrm,  from  which  this  wonl  is  rl^ri\vd. 
m«'ans  a  liom<*stt'a<l.  and  is  (m )iiii«;ct«Hl  with  a  (lorniaii  wtioi 
m«'anin«;  a  hrdtrt' :  /•*/////  means  cranieillor.  The  hi*«*nn-aflen  w»Te 
UH'mlM'i-s  ni  til*'  dyk  court  antl  niher  courts  whose  priiMrifMl 
functions  wen*  to  d(*tt*rmine  l>oinidarit>s.  They  wt-re  detinrii 
as  st'itft'tn  rltutM  flifti iiif*n'*'M  h'rnniUH'ii m  ft  limihnn  i/wipinffw* 
W  iihymntH  vii.hjnritt>r  Itt'fnirtvh  apffrlhit^iff  (Stallat*rt.  #r/.i^ 
^irinw.  f*tih  nn'*'  H** miiitul).  From  the  natuns  of  tlieir  nmn 
they  oft4'n  settle<I  disputes  in  the  open,  and  in  this  way  arn« 
th<*  ».*rroiUM>us  idra  that  the  wonl  lo'emiyul^n  was  •leriveii 
from  h^iHff  (ofjeii  sky),  as  thouj^h   heeniraden  only  sat  under 
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the  open  »ky.  When  the  early  Dutch  8ettier«  came  to  the 
Cape  they  called  the  president  of  their  court  landdrost,  and 
the  memberw  hei>fnraden.  Why  they  nelected  the  term  heeni- 
nMk*n  in  preference  to  schepenen  or  nmnnen  1  have  not  been 
mhie  to  tin<l  rmt.  It  may  l)e  V>ecauKe  the  ori^nal  courts  were 
eni^aged  in  delimitationn  of  boundaries,  or  because  some  of 
the  early  nettlern  were  seafaring  folk  from  the  district« 
where  heemraden  was  the  usual  term  for  the  members  of  the 
coart. 

In  criminal  matters  the  Flacita  Cleneralia  UK)k  cognisance 
of  all  atf^es  which  fell  under  what  was  called  the  Hi)^dhiii 
(blood  ban).  This  included  murder,  arson  with  intent  to 
narder  {mtft^rdhravdX  woundincr  with  intent,  rape,  kidnapping 
of  women,  robbery,  and  serious  cases  of  theft.  The  trial  was 
before  the  king  or  special  officer  app(jinted  by  him  {t\(j.  the 
eoant)  and  the  judges  of  fact  were  the  freemen  There  is  a 
mpittdaritna  of  Charlemagne  which  specially  pi-ohibits  the 
local  judges,  such  as  the  gaugraven  or  markgi*aven,  from 
trying  such  cases  :  Nntlu**  homo  in  pUuito  rentenarii  nfqne 
tut  %9i0rrtfm  nfiiue  ad  lifpertafem  su4im  nmmittnidtim  aut  wl 
rwM  rrtbl^uluH  r^l  mavcipia  jiul'weftir  ned  ixto  iif  prfieMenfui 
ctnaitin  jvdiceinr  (Cap,  Car.  M.  iii,  812  A.n.  c.  4).  (ii'adually, 
however,  as  the  territorial  power  of  the  various  court**  and 
lainlHheeren  increased  they  either  obtained  the  right  of  W^m^/- 
fctw  frtmi  the  emperor  or  else  they  assumed  it  without  special 
leave  iH'ing  granted.  The  smaller  feudal  lords,  however,  had 
thi  right  of  Uipeillfoit.  Hence  it  lK»came  the  practice  for  the 
«>verlonJ  either  to  go  from  place  to  place  in  j>*rson  ')r  to 
^•ud  Hiiine  official  to  hold  circuit  courts  in  his  province.  In 
th»«se  courts  the  more  serious  crimes  were  tried. 
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Some  towns  poAMessed  courtA  (ftrhepentHinken)  with  foD 
powerH  ;  theHe  had  both  civil  and  criminal  jiiriwlictaoa. 
Others,  again,  had  Hchepfvhivken  for  trying  civil  caHes  only 
Here  the  criminal  jurisdiction  was  exercis<Hl  by  noaie  speck) 
circuit  judg(\  In  the  country  {platii-  /ami)  we  must  dis- 
tinguish between  tli(»se  district  couits  which  were  conipcwd 
of  freemen  and  those  of  which  tlie  members  were  per«w 
with  a  ({ualiHt^d  freeilom  {hnflitKtritjen).  In  the  former  ea* 
from  very  ancient  times  the  courts  had  criminal  jurisdictioB 
to  a  cert^iiu  liniit«Hl  extt^nt.  In  the  ease  of  the  hofhtttrngen, 
h«)wever,  the  courts  had  no  criminal  jurisdiction. -though  in 
tlu'  course  of  time  they  obtained  this  by  virtue  of  speoAl 
handvesten    ( Van    dfn     Berg,     20-24 :     Xoordewier,    pp.   3hO 
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Oonstitution  of  the  ordinary  courts  during^  the  thir- 
teenth, fourteenth  and  fifteenth  centuries.— As  we  have  neen 
above,  the  old  German  procedure  started  with  the  fundamental 
principle  that  the  free  burgher  could  only  be  tried  and  con- 
demned by  those  members  of  the  tribe  or  nation  who  possessed 
the  fiame  status  as  himself.  When  the  tribe  was  small  no 
cIcMibC  all  the  freeborn  members  of  the  tribe  took  part  in  the 
trial,  bat,  as  the  tribe  gave  place  to  the  Stat^  or  nation,  only 
triahi  of  extraordinary  gravity  were  heard  before  the  whole 
of  the  assembled  people.  Trials  of  less  importance  were  rele- 
gated to  the  district  council,  and  probably  trifling  offences 
tried  before  the  hundred  court.  In  any  case,  however,  the 
aecugcd  was  condemned  by  his  equals  and  sentenced  by  the 
prenident  of  the  court.  In  the  case  of  the  Great  Council  the 
king,  as  the  representative  of  the  executive  power,  announced 
the  verdict  of  the  people,  and  saw  that  the  punishment  was 
carried  out.  In  the  district  and  hundred  courts  presidents 
took  the  place  of  the  king.  We  see,  therefore,  that  the  court 
w»s  conipowd  of  a  president  coFresponding  to  our  judge,  and 
of  |)en*ons  corresponding  to  our  jurors  who  voted  for  the  cou- 
fJeiuiiation  or  acquittal  of  the  prisoner. 

lu   various  cities  of  the  Netherlands,  however,  especially  in 

Holland  and  Zeeland,  courts  were  also  held  once  a  year  by  a 

ir>5 


lor;  HTSTORY  OF  THE  ROMAN-DUTCH  LA>\ 

jud^e  appoinU^l  by  th«»  count.  Inasmuch  as  these  courts  wer* 
not  op  Ml  to  th«»  i)ublio,  and  jv*  th«»  iiccuHOfl  were  clu&r^I  noc 
op'nly  by  the  eoinphiintint.  but  by  an  otfici»r  of  thf  i*ourt.  tVv 
wrre  calltnl  Mfith*  mmrh^tlpi}.  In  time  they  came  t-»  J)h  ««• 
hate<l  by  r.h«'  citizens  of  the  free  towns  as  partakin;;  ,,f  tl»r 
nature  of  a  *'f'f*iivfi*rirhf,  that  many  of  tlie  chart4?rs  ^leciftKy 
forbid  the  huldint^  of  sflJIf  tnnir/ietlpn.  except  in  the  casi^  "f 
munh'i*.  and  arson  witli  intent  to  munler  <  tniMntl  ami  nvitri 
fn^inul).  DuriujLC  the  tiftei^ntli  e«*ntury  thes«»  (roui'tM  tTrsnlnally 
disjij)prared.  aii<]  all  eas<'s  w«*re  tri«*d  in  the  opt-n  courts  ^fiy**-!- 

In  Holland  the  fountain  <»f  justice  was  the  count.  Ht-dfrivni 
Iiis  jiiris<liefion  durin;^  the  FVankish  perioil  fmm  the  Can>lin:rum 
mtniarchs.  an<l  lat»*r  from  the  empM-ors.  I>uriu>;  the  thirtet-iith 
and  fourteenth  emtunes  the  ])ivs]dents  of  the  various  minic 
eourts  Wf»ri'  api>ointe<l  by  th«»  count.  The  principal  e»mrt>  wffv 
t)ie  eourt  of  IkiIJuw  and  mannen  an<l  the  court  of  schout  mi4 
*^'ln'piMi«Mi.  Till'  fnrnirr  was  in  the  early  days  the  mi>st  inip^' 
ant.  but  iattr  on.  as  the  towns  obtained  their  privile^^i^.  thr 
eiMirt  of  M'hout  and  M'lh'iHMitMi  In^eame  as  impcvrtant  as  thai  *4 
IhiIJuw  and  maiuKMi.  in  some  |mrts  of  Holland  i^jj.  KeniieiiH*r- 
land)  eeiiain  |)«*rsons  skilled  in  law  were*  app«)int4Nl  t4)  i^ssi^t  ih« 
e.nirts  with  tht-ir  jud;;mrnt.  This  advice  nii;;ht  lx»  jjivtMi  fitlK*r 
\fiUilly  or  in  writin;;  -'!/''  tt»ii*i  *hf'n  Oitilrr  zija  z^^fl  tF-rk 
Ami.  vol.  4.  p.  8t)4). 

In  civil  ea<<t's  the  courts  ni  Iwiljuw  and  schout  wen*  «ff  r^piai 
jurisdiction.  No  oni-  eiuild  1m'  eito<l  except  before  hi«»  u«»ial 
juil;^t'  {tttt.frlijhsrh*'  r*rhf*r\  whether  Ixiljuw  or  schout.  X«»Wm> 
liMWi'vi-r.  had  tlit'  priviletri'  of  refusing  to  appear  before  "Ch^vut 
and    *i<'hi-pt'nen.    unle**s   these    Wi-ri'   well   Uim.  and  of  in^L^inf 
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npuo  their  cause  being  heard  before  a  baljuw  and  welgeborene 
manneu. 

The  conrt  of  Hchout  and  Kchepenen  alwayH  took  cognisance 
of  qoefitions  regarding  immovable  property,  whoever  the  parties 
might  be.  In-  criminal  inatterH  the  court  of  the  baljuw  had 
jarifidictiou  6ver  all  crimeH,  whilnt  the  court  of  the  Hchout  had 
jnnMlietion  over  Hmaller  delicts  only.  In  the  large  towns,  how- 
ever, the  jurisdiction  of  the  court  of  the  schout  was  e(|uivalent  to 
iliat  of  the  baljuw  (Fock.  And.  pp.  lM)4.et  He(f,\ 

Tlie  above  remarks  are  general,  but  it  would  be  wrong  to 
%u{ipc<«e  tliat  they  applied  to  every  district  and  town  of  Holland* 
In  AmsCelland.  Gooiland  and  Waterland  the  courts  of  sehont  and 
•diepeneti  bad  a  very  extended  jurisdiction  in  civil  and  criminal 
matten',  whereas  in  Kennenierland  and  South  Holland  the  court 
of  the  baljuw  was  the  more  important. 

We  shall  now  pass  over  to  consider  the  constitution  of  the 
ordinary  courts  during  the  fourteenth,  fifteenth  and  sixteenth 
centoriea.  The  courts  were  not  like  ours,  composetl  of  expert 
tawyers.  Tlie  president  or  judge  was  the  repi-esentative  of  the 
eoont,  and  t)ie  other  members  were  appointed  either  by  the  count 
or.  where  some  special  privilege  existed,  by  the  people.  The 
prmdent  had  no  voice  in  the  judgment :  this  was  the  function  of 
Uie  reat  of  the  court  Thesc»  courts  differed,  therefore,  fi*om  an 
Engliab  judge  and  jury  court,  where  the  judge  supplies  the  law 
and  the  jur}*  simply  Hnd  the  facts. 

ill  Tlie  judijeH  of  ftu't.  —  Originally  the  only  jK-rsoiis  who 
OMiM  act  as  judges  of  fact  were  Ireemen  of  the  trilH*.  The  trial 
WA/N  r#rAcm  /f*fpiUi  umlf Utuliitc  i}V  ('<n*fHti  t}HLriim(  jHtrfc  popvlt 
t^tujt  prtfrinriae,  as  it  is  expressed  in  d(H*uriieiit.s  of  the  tenth 
and  elt^venth   centuries.     It    was  impossible,  however,  for  this 
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practice  to  continue,  and  during  the  Frankinh  monarchy,  iimtead 
of  the  whole  body  of  freemen  acting  as  judges  of  fact,  a  eeruhi 
numl)er  was  chosen.  These  were  called  by  the  Franks  r>irA»m. 
hnrgii  or  ruehiuehanjii,  which  probably  meant  couns^-lkiix 
On  what  principle  they  were  selects!  we  do  not  know.  When  a 
oAUse  was  tric^l  according  to  the  Salic  law  seven  or  more  of 
th«'S4»  rachimburgii  took  their  seats  on  tlie  bench  {ntrhinrhvr^i 
Mt'dfi tiffs),  whilst  the  rest  of  the  panel  apparently  Htnod  aruand 
{iitchiiif^btirffii  t'irt^ftin**ttinteM)  (N(x>rdewier.  p.  M:  Fock.  And 
Bijd.  vol.  4,  p.  2()>.  (irimm  (R.A,  p.  775)  cjuoteH  an  old  fomnU 
regarfling  these  rachinebm-gii :  PnirM^ntihuH  fftnim  plunhmM 
rirls  'fiit'nthilibns  rtichimbm^jit*  qiu  Undem  ad  h tt irermfmm 
itiniHtix  nndicndtnn  'W  rorfa  jn^iirm  ferinivandttm  r^Jtid^nt 
rel   ndsfidmvt. 

The  duties  of  those  who  sat  are  fairly  clear — they  were  the 
judges  of  faet :  but  t)ie  duties  of  thone  who  stood  around  are 
obscure.  Some  (Schroeder,  p.  168:  Fock.  And.  p.  27)  think 
they  merely  agreed  or  disiigreefl,  though  the  practical  difficaltMS 
of  this  vi«»w  an*  great.  Supp)se  the  sitting  rachimburgii  found 
th(*  prisont^r  gtiilty.  and  those  standing  around  thouf^t  Yam 
iiino<'i*nt,  what  was  to  happ«*n  t  It  seems  to  me  more  lik«lT 
that  tlirrt'  was  ji  Ixnly  of  men  called  rachimburgii  who  wfiv 
up{/ointtMl  to  net  as  judgt*s;  from  these  a  panel  was  ehosMi 
{nv'h'nuhiiiijii  st'lmttH)  to  try  the  particular  caae;  and  th^  nart 
stfxKl  Hn)Uii(l  (  rnrhi inhnni'ii  rimnuHUiiktrH)  so  as  to  he  availafak 
for  soiiH'  othrr  cast*. 

It  is  doubtful  whether  rachineburgii  existed  in  Um 
N«'thfrlands.  Tli<*ir  place  was  probably  taken  by  the  scabini. 
1  hitch.  Mrhfftrtirtt;  FVrneh.  echeini^s :  Uerman.  i^hojfe,  TV 
Hchep«'n<*n  date  luick  to  the  n*ign  of  Charlemagne  (Urimm.  iLI. 
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p.  775)l  They  differed  from  the  rachineburgii  in  so  far  that  they 
permanently  appointed  to  act  as  such,  whilst  the  latter 
only  appointed   as   rachineburgii   sedentes   for  a  certain 

5,  or  number  of  cases.  The  word  scabinus  is  derived  from 
tpan-crdiruire  decernere,  cf,  Dutch,  scheppen  (Noordewier, 
p.  356)l  Originally  they  were  chosen  by  the  king  s  representa- 
tives {mum)  with  the  approval  of  the  people — ut  mvm  nostH 
mbieumque  iruiUw  Hcabinon  in^reniunt,  ejiciant  et  tot i us  poptdi 
^tnutenmi  in  loco  earum  bo^iott  digant.  Gradually,  however, 
diffBTent  methods  of  election  prevailed  in  the  various  districts 
towns.     "Sometimes    they   were    elected   by   the    people, 

letimes  by  the  count  and  the  people,  whilst  at  other 
liinaB  by  the  count  alone.  Thus  in  Staveren  in  the  Veiuwe  the 
count  elected  the  schepeneir,  in  Nijmegen  the  election  was  by 
tlie  people,  whilst  in  Zalt  Bonimel  the  count  elected  one-half 
mod  the  people  the  other  half.  The  Capitalaria  enacted  that 
lor  the  smaller  courts  there  should  be  seven  schepenen  and  for 
the  hurger  twelve.  Gradually,  however,  the  numbers  varied; 
thoB  At  Zutphen,  Amhem,  Nijmegen  and  other  towns  there 
were  twelve  schepenen,  Venlo  had  nine,  Zalt  Bomniel  had 
eight,  whilst  Delft  had  seven.  On  the  whole,  however,  seven 
amI  twelve  were  the  usual   numbers  (Van   den    Berg,   pp.   27 

The  schepenen  were  appointed  for  a  certain  dxed  period, 
fenenUly  a  year,  and  could  be  dismissed  if  they  did  not  do 
their  duties  properly.  No  one  could  be  apjK)inted  to  the  office 
imlees  he  was  a  free  and  well-born  citizen  of  certain  means. 
He  had  to  belong  to  a  class  known  iis  nthrpenlxire  mannen, 
ifee  ttculieitM  nee  mxthinuH  debet  ense  ni/ai  nobiliM  et  bene 
mmius    nim    mxilnvi   de  aggere    (Le,    proprietors  of  land).     In 
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Zcclaiid  scliepeiHM)  wen*  i*c(|uii-ed  to  own  at  least  fourttfo 
moreen  of  Iiiiid  (Van  MieiiH.  GJ'.H.  1,  5181  In  time.  Ikiv- 
ever,  {X't-sons  came  to  be  appointed  as  Hcliepeiieii  who  did 
not  powiesH  the  above  quHlitications.  Aft^r  their  appointiMOl 
they  took  an  oath  of  otfiet>  and  could  th4'n  be  panihhed  ii 
the\-  iefust»d  to  act  (Van  den  Berjj,  p.  20).  In  Frieslmod 
thr  schep<*nen  weiv  called  nzlifen.  (irinnn  telln  u»  tliat  'frij 
meant  hi  waiver.  It  is  fi-om  thttM*  two  woi-ris  that  we  jgec  tk 
well-known  Sche|>end<ims  recht  and  Aiu^lonis  recht  |Vm 
di'ii  l>er^.  p.  'W  ).  Thon*{h  schejxjnen  wei-e  appointed  by 
<  'harlemui^ne.  we  nnist  not  conclude  that  the  people  wen 
ctiinpletely  deprivi'<l  of  their  ri^ht  to  try  tlieir  fellow  citijeen% 
rp  to  the  thirteenth  century  we  find  this  ri;^lit  anM-rt^pd  in 
various  landrechten  and  ki^uren.  Tlie  free  hur^horN  wIm»  Cu4 
part  in  the  trial  had  to  take  an  oath  that  they  would  ^ve 
an  impartial  venlict.  and  were  conNe(|uently  called  f/pru^rrm^ 
or  frihirhfifft'  iiiomtt'n.  Thus  Van  Mieris  {G.C,H.  1.  -V15 
(|Unt«'.s  a  landreeht  nf  Kennenieriand :  Wa^r  dat  ern  iima 
tj/tt'tnnm/f  tnntlf  nf  ifhft/ti4*fMf»f  (lut'r  HtiJ  dlr  H^rltt^r  ea»U  Hy 
ijrZ't'nrfii  f*>4'  hnitt'ii  fifth'  tit  ^lunidi*  itft  tlif  ffiwtMin^pe  /irrirt 
*'ini*  hij  /it'ttrt'u  tiijff*  tint  h'  hpMvlnildlijvn  alsf  i'etMijl-  u^.  Tbi 
verdiet  nf  the  ijtiti'urrm'n  was  known  as  Htillr  uMuirheiii.  li 
Zetland  the  numlN'r  was  limited  to  fort3*-four  in  the  we« 
S<'ln»lde.  and  twenty-four  in  the  eaal  Schelde  (Van  den  Brrjj 
p.  M).  The  si<he|Nii<>ii  \iA\v  their  venlict  U|K)n  the  whole  cam 
law  .-iM  well  as  fact,  and  differed  then*fore  in  this  n-^per 
fnmi  an   Knt^lish  Jury 

\'1\  Th"  /nusidntt  nr  j in Itjf.  —Thew  Were  two  rlamwii  o 
courts  ill  the  early  days,  the  cHiurt  where  the  freeman  and  tk 
cr»urt   where  the  half-frtn*  or  the  nerf  {huflt4tinruirn)  waa 
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In  the  former  case  the  judge  was  the  president  of  the  court, 
and  was  obliged  to  speak  the  doom  which  the  people,  the 
raehinebargii  oi^  the  schepenen  decreed.  In  the  latter  case  the 
judge  was  competent  to  find  the  facts  and  pronounce  the  doom 
himself.  It  is  to  the  latter  class  that  our  inferior  magistrates 
owe  their  origin. 

In  earliest  times  the  chief  or  king  presided  at  the  mallum. 
Doring  the  Prankish  monarchy  the  king  usually  presided  at 
least  once  a  year  at  the  great  council.  In  time  this  became 
impossible,  and  he  deputed  various  high-placed  officials  to 
preside  at  the  various  courts  held  in  his  dominions.  In  the 
Netherlands  the  great  courts  were  presided  over  by  the 
hereditary  counts.  The  lesser  courts  of  freemen  were  pre* 
sided  over  by  vioe-coupts,  markgraven,  baljuws,  drossaats,  or 
aehouten.  In  Holland  the  president  of  the  court  of  schepenen 
was  usually  the  sellout  Hence  these  courts  came  to  be  known 
as  the  courts  of  the  schout  and  schepenen.  This  word  schout 
(Latin.  acuUeiiLs)  is  connected  with  the  word  sdiuld,  meaning 
a  debt  or  obligation.  In  Germany  these  officers  were  known 
as  dcrfi  achulzen  or  gerichts  schtUzeii,  A  schout  is  therefore 
equivalent  to  a  schuld  invorderaar,  or  person  who  saw  that 
debtotB  paid  their  debts  (Noordewier,  p.  338).  He  was  the 
representative  of  the  count,  and  presided  over  the  court  in 
the  name  of  the  count.  When  dealing  with  the  procedure  of 
these  courts  we  must  dismiss  from  our  minds  the  idea  of  a 
single  judge  hearing  evidence  and  then  giving  a  judgment. 
The  Hchout  never  sat  alone ;  he  simply  directed  the  schepenen 
to  hear  the  charge  against  the  accused  or  the  plaint  against 
the  defendant.  The  court,  therefore,  of  the  scultetiis  cum 
§cab^nis  was  the  original    form    of   the   delegated  jurisdiction 
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of  the  counts.  In  time,  as  we  shall  see,  the  court  of  sehoat 
and  schepenen  came  to  be  rec^rHcKl  as  the  special  c«>iin  ff 
town  and  village. 

In  the  country  district,  or,  as  it  is  callc<I  in  Dutch  ho^iks.  kH 
pUitte  liind,  tin*  administration  of  justice  was  entruAt**d  t^i  the 
haljuw  en  mannen.  haljuw  on  t^cM'dt;  nr  woIcrel>)r<fii  uiannen  or  in 
tVudal  lan^ua;;t'  to  the  bal juw  and  leoninannen  { Hofdijk.  Vo»*r 
fjuflera,  vol.  4,  p.  4o :  Van  I^^ruwen.  Manier  iyih  Pntc^le^rfnl 
Besides  these  con  its  theie  wi^re  special  courts,  such  as  tli«*  c>>urji 
of  waldi^raven.  dijki;raven.  waier^raven.  hei^-aven  and  uiarken- 
ri^ers.  The  Jurindiction  of  these  courts  was  cijntined  to  suhjcctn 
i-elatintr  to  forests,  dykes,  sluices,  waterways,  isc.  In  vmi* 
places  the  l>aljuw  was  calltMl  uiarschalk,  in  others  dniftviAi  <t 
drost.  from  which  we  in  South  Africa  tot^k  our  wonl  landilroM 

In  Ctelderland.  Krahant.  Ihenthe  and  OverijsKel  the  div4 
or  drossiiat  was  the  etjuivalent  t>f  tlie  schout.  In  Uverij»*pl  ih- 
sch'iut  was  at  first  calletl  HrhtUtf,  afterwarls  #/r*W.  In  Zutphrn 
he  was  .sometimes  callt-d  drossiiat  or  dnist  and  at  other  tiiuri* 
laiiddrost  ( Foek.  Anrl.  /iijfi  vol.  4.  pp.  238.  27H).  Thir  dnrMat 
was  originally  a  s<MiesehaI  or  niarshal.  and  he  waix  eall«Hi  in 
iiie(li»'val  I -.at  in  a  HehPticaUuM.  ttfrommm-H  or  tlnte^iitiH^i.  Hii 
duties  weiv  partly  administrative  and  partly  judicial,  thoujrh  iu 
time  his  judicial  functions  l»ecame  the  more  importAot.  In 
Krahant  he  was  chilled  a  chief  jud^je.  o/>/>f  #•  tjen^^ht^eer  or  kaut 
juHtirier.  His  otiice  was  called  the  driMtmenlij  or  tirotUMtitisekap 
(Stallaert.  (rloastiriuiu,  suh  rtM*e  Diif^tnmt),  In  the  Cape  Cukxiy 
the  drosdy  originally  m«rant  tin*  liistrict  over  which  the  land- 
drost  had  juri.sdiction.  hut  afterwards  it  came  to  be  applied  to 
hib  resilience,  if.  his  othc»*  waa  confuiMrd  with  hia  dwellin|(. 
When    the    courts    of    justice    were    established    at    tlie    C«4W 
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the  president  of  the  court  of  the  Cape  district  was  called 
landdrosi.  Why  this  name  was  selected  for  the  president  of 
the  ooart  instead  of  the  more  usual  schout  or  baljuw  I  have 
not  been  able  to  discover.  In  the  Indies  the  more  common 
tmrm  schont  was  apparently  adopted. 

The  schout  was  appointed  by  the  count,  and  his  duties 
Appear  to  have  been  both  judicial  and  administrative.  In  this 
respect  he  resembled  our  resident  magistrate,  though,  unlike  our 
magistrate,  he  could  not  act  judicially  without  the  assistance  of 
the  schepenen.  In  the  towns  the  schout  and  schepenen  looke<l 
after  the  well-being  of  the  citizens,  saw  that  the  city  was 
properly  policed  and  made  such  regulations  as  are  usually  made 
with  us  by  municipal  councillors. 

The  court  of  schout  and  schepenen  came  in  time  to  be  the 
ordinary  court  of  first  instance  in  civil  matters  (Merula,  p.  95; 
Hofdijk,  vol.  4,  p.  171).  Before  this  court  all  questions  between 
poorters,  burghers  and  domiciled  inhabitants  were  brought, 
unless  by  some  privilege  as  to  the  person  or  cause  of  action 
the  matter  could  be  brought  in  the  first  instance  before  some 
superior  court  without  going  to  the  schout  and  schepenen. 

As  the  towas  grew  in  importance  and  bought  or  earned  their 

distinctive  privileges,  the  right  to  appoint  schout  and  schepenen 

was  surrendered  by  the  counts  to  them,  and  in  this  way  a  great 

number  of  towns  came  to  appoint  their  own  magistrates.     In 

1587  the  duties  of  schout  and  schepenen  were  set  out  in  the 

following  terms :  *'  The  duty  of  the  burgomaster  is  to  deal  with 

all  political  matters  as  well  in  the  administration  of  the  proj>erty 

and  finances  of  the  town,  as  in  such  things  tus  appertain  to  th<* 

general  welfare  and  peace  of  the  town ;  the  .schepenen  as  a  rule 

se^  to  the  administration  of  justice  in  criminal  as  well  as  civil 

l2 
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eaBe.s.  and  they  exercine  a  jurisdiction  in  great  matters  as  well  » 
in  smair*  ((f.P,R  vol.  1.  p.  44).  After  the  Recession  from  the 
Spanish  rule  it  waA  in  Holland  a  sive  qiiA  non  that  schepenen 
Rhould  l)e  of  the  Protectant  religion  (Van  Leeuwen.  Manier 
vn)}  PvitceAeerfi^  ;  KerHtenian.  tmh  voce  ColUgie  van  t^ehout 
en  Mrhe}}enm), 

(3)  OfJier  officers  of  the  court, — The  orders  of  the  judge  were 
carried  out  by  the  bode,  who  usually  carried  a  rod  before  the 
jud^e  (Van  Mieris,  4.  217).  He  was  not  a  messenger  in  the 
ordinary  meaning  of  the  wonl.  He  often  combined  the  functions 
of  the  registrar  and  of  the  clerk  of  the  court.  In  the  larger 
courts  the  principal  official.^  were  the  grijUer  or  registrar,  th* 
htnlt'  or  1  Messenger,  iind  the  ilctinttmrder  or  process-server.  In 
many  respects  the  latter  re.<iembled  our  sheriff  (Van  &Iien«. 
•2,  411h   4.  217). 

In  the  middle  age.s.  and  even  as  late  as  the  thirteenth  century, 
the  exeeution  of  the  judge's  sentence  or  order  was  carried  oni 
either  hy  tht*  complainant  or.  strange  as  it  may  appear  to  us.  bj 
tlif  iu«i^f  hiiiiHelf.  Thus  in  one  4»f  the  keuren  of  Zeeland  «Van 
Mieris.  1 .  :M)H.  .*>]  7  )date<l  12.')«)  we  Hud  the  following:  Qui  cumque 
flirt 'nn  rrl  r,tj,i,niiit  jWrrif  mL  cam  nrentk  furttt  ctfftttut  ftt^rif 
Ht.ifit,,  tlh'  tfni  rc/iif  piiiH  t<i  ailcit  jHitens  fnerit  tfuad  mm 
Hvspir,nh  rf  p'tssif  firt's^tit^  nrultetit  t^t  jutUcio  ncttbinoruin  intry% 
ort".tt  <f»/i\  #''  ,H'r'isii,n  s*t/iM  MHM^)**inl«>f  ettm.  sed  m  htx'  fettrt 
tt,n>  y...HXi/  tr^i'i't  ^ti lit  Mciiltetn  qui  ^um  cum  hominibus 
Mfp.^j  snHf.,,..irt  I  ha\»-  little  dmiht  that  what  the  old  writers 
ni.aiiT  liy  wiyini:  timt  the  judge  must  execute  the  culprit 
niili^N  tli«'  eiiiiiphiinant  eliiiH«<  to  do  so.  was  nothing  moi^ 
tli.-ui  iliiii  the  Ju"l;;e  wii*.  resjMinsihle  for  the  carrying  out  erf 
ill.'    event  ion    in    the    name    wa}*    as    the    sheriff   is  with   os. 
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.boat  this  Uine,  however,  it  became  customary  to  appoint  a 
Meial  hangman  to  conduct  the  execution  of  condemned  per- 
«ui»  He  was  called  a  hangdief,  and  later  a  9cherprechter. 
I  Nijmegen  his  assistants  were  called  Hick  steeTun ;  these 
sre  entitled  to  the  underclothing  of  the  person  executed 
den  Berg,  p.  41). 


CHAPTER  XXL 

ADMINISTRATION  OF  JUSTICE  (coniinu^di. 

Courts  of  appeal.  -The  counts  of  Holland  Te&if[niaed  At  * 
very  earl}'  date  the  danger  of  allowincr  the  jad^riuent  of  a  lower 
I'oiiit  to  iM'coine  rfM  judicata  immediately  after  it**  prouoanee- 
iiiont.  The  judges  were  often  not  .skilled  in  the  law  :  familr 
and  otht^r  int4*rests  pnxiucefi  hias  and  prajudice,  and  thereftirr 
an  oiiiii)rtunity  was  given  to  bring  the  decinions  of  the  lower 
(•<iin't>«  in  i*evi('w.  The  one  metluxl  adopted  U»  arrive  at  a 
sound  judgment  we  have  already  mentioned.  I  allude  to  thr 
H^fvaart.  It  wa.s  not  an  appeal  at  the  instance  of  one  of  the 
I>ai'ties.  hut  a  reference  on  the  part  of  the  court  itself  to  in^n 
considt»n»d  more  skilled  in  legal  matteiu 

The  Ciiftiftditrta  of  the  Carolingian  monarchH  are  the  fir«t 
authorities  which  mention  the  right  of  appeal.  No  doubc  thr 
oMtM'  Franks  had  some  similar  institution,  but  we  tind  uo  traer 
of  it  ill  the  Lr.r  Salini  nr  the  fjf\r  RipiunHa,  The  CapUularui 
lirnvidi'  that  the  court  of  tlie  count  is  to  bear  all  appeal* 
fniiii  tilt*  i<jcal  courts,  whilst  the  mitwi  imftemtorui,  or  royal 
)«'|»rt'S('ntatives,  are  entitle<l  to  review  the  decinom  of  the 
counts.  The  ultimate  court  of  appeal  was  the  king  or  king 
au'l  coimcil  {f'upif.  v.  Lud.  Fii.  \Ak  H19;  Capit.  ii,  Lod.  Pii. 
A. II.  >ili».  c.  15). 

Wht-n  tiit>  counts  of  Holland  Ijecame  hereditary  the  mMt 
4|iv;ip|>eart*(l.  and  the  court  of  the  count  became  the  national 
court  of  app<uil  for  the  Netherlands.  Prom  the  eoant.  how- 
t'vrr.  an  appeal  still   lay  to  the  king  or  emperor.     The  coanU 
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therefore,  reviewed  all  Ruch  deciftionR  of  the  baljaw  aad 
mannen,  and  of  the  nchout  and  Rchepenen,  an  were  brought 
before  him  on  appeal.  It  wan  natarally  impossible  for  the 
eoant  to  attend  peraonally  to  all  thin  bosineflH,  and  he  got  over 
thf  difficulty  by  delegating  these  matters  to  some  high  nobles 
of  hiA  court,  with  the  assistance  of  men  skilled  in  the  law. 
Some  of  these  ameseors  were  laymen,  but  a  great  number 
of  them  were  eocleeiastics,  and  as  these  representatives,  at 
any  rate  during  the  thirteenth  and  fourteenth  centuries,  were 
•equainted  with  the  laws  of  Justinian  and  the  Canon  law, 
it  was  but  natural  that  they  should  have  resorted  to  the 
pritictples  of  the  Roman  law  in  deciding  appeals. 

The  count  and  his  cottrt  in  the  old  days  travelled  about 
from  place  to  place,  snd  litigants  never  knew  where  an  appeal 
would  he  heard.  This  became  a  giievance  in  the  fourteenth 
eeotar}'.  and  several  re<|uests  were  made  to  the  counts  to  fix 
the  court  of  appeal  at  some  definite  place.  Several  towns 
acquired  the  privilege  of  a  fixed  court  of  appeal,  but  as  the 
eoont  was  usually  in  person  in  the  province  of  Holland,  no 
fixed  court  of  appeal  was  established  there,  though  in  practice 
nost  appeals  were  heard  at  the  Hague.  The  Court  of  the 
Hmf^^e  came,  therefore,  to  be  recognised  as  the  court  of  appeal 
for  Holland,  but  it  was  apparently  not  until  the  fifteenth 
century  that  the  Court  of  Holland,  Zeeland  and  West  Friesland 
wa^  first  establiahed.  The  exact  date  at  which  this  occurred 
t^  a  matter  of  considerable  dispute  (Merula,  bk.  4,  tit.  1, 
ch-   1.  p.   Itil.  171  notitf). 

I)e  Haas  contends  that  the  Court  of  Holland,  or  the  Pro- 
vincial C<mrt,  as  it  was  sometimes  called  to  distinguish  it  from 
th«*  Supreme  Court  shortly  afterwards  established  at  Mechlin 
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WM  foanded  long  before  1429.  Grotius,  Bynkerehoek.  LaHii 
and  Van  der  linden,  on  the  other  hand,  are  of  opinion  tlirt 
the  Court  of  Holland  was  first  established  by  Philip  thf  Good 
in  1429.  Philip  himself  in  a  letter  written  in  1445  says  thit 
some  time  previous  to  that  date  he  hod  established  a  eourt  rt 
the  Hague  for  Holland,  Zeeland  and  West  Friesland.  dmm 
pour  le  gouvemement  eth  justice  de  nas  pay,  eanlu  H  mif 
neuriea  de  HoUande,  Zeelaruie  et  Friae  aaua  avona  paU  nmeut 
temps  erifa  ordinnd  un  prisulent  et  certain  yiomfrrw  Ae  wt- 
seillera  en  ndtre  ville  de  la  Haye  en  HoUande  {\wa  drr 
Linden's  J  ad,  Pifikt.  vol.  1,  p.  43).  Dr.  Blok  is  of  opinioi 
that  the  Court  of  Holland  {De  Raad  or  Het  Hof  van  Hcttawi 
or  De  Provinciale  Raaii)  dates  back  to  the  days  of  th«  her«- 
ditary  counts,  but  that  prior  to  1429  the  court  was  not  w»- 
sarily  assisted  by  jurists  (Blok,  Bene  UoU.  Stad,  p.  3871 

The  court  of  1429  consisted  of  five  noblemen,  with  po««r 
to  add  certain  jurists  to  their  number  if  they  required  )^ 
assistance.  That  they  did  so  appears  from  a  certain  MidfU- 
burg  case  referred  to  by  Van  Mieris  (G.C.B.  vol.  4.  p.  100^ 
It  must  not  be  supposed  that  the  nobles  who  were  appuiou' 
as  judges  of  the  court  were  necessarily  ignorant  of  law.  te 
legal  studies  formed  part  of  a  liberal  education  in  those  diVR- 
In  1436  two  jurists  Hat  as  permanent  members  of  the  eotft 
In  1440  the  jurists  had  increased  to  four.  Shortly  befoit 
1462  the  Court  of  Holland  was  composed  of  ten  or  t«el^ 
members.  Of  these  four  or  five  were  juristSt  oihen  hi|k 
officials,  and  the  rest  nobles. 

In  1462,  however,  all  the  members  of  the  court  were  dii* 
missed  and  a  new  court  constituted.  This  eoart  eoniiiitiiil  d 
a  president  and  eight  members;   of  these  i 
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id  one  a  nobleman.  The  eight  were  said  to  be  notaUe 
Mnnen  wd  bezoeht  ende  geexperimenteeri  in  »aecken  ran 
iMim.  The  In^trtictie  of  1462  not  only  reformed  the  old 
mrt.  bat  laid  down  a  sel  of  rules  for  its  guidance ;  these  we 
lall  see  in  a  later  chapter  became  the  In^tructies  van  den 
love  upon  which  our  present  practice  is  partly  moulded.  From 
462  onwards  lawyers  predominated  in  the  Court  of  Hol- 
uA,  until  eventually  in  1510  the  nobles  were  completely  ex- 
cluded. From  that  date  the  Court  of  Holland  was  composed 
BoUrely  of  jurists  taken  from  the  college  of  advocates  or  from 
tbe  professors  of  the  universities.  The  Instructies  of  1531 
■iK>w  that  it  was  at  that  date  a  court  of  justice  and  a  court 
^  appeal  composed  entirely  of  lawyers  and  conducted  upon 
Jie  saiue  principles  as  our  modern  courts.  In  fact  if  we 
Klopted  to-morrow  the  rules  bf  court  of  1531  our  procedure 
tould  be  more  cumbersome,  but  our  cases  would  still  be  carried 
o  in  all  essentials  as  they  are  conducted  under  our  present 
^iles  of  court 

To  this  court  was  attached  a  number  of  minor  officials 
^led  secretaries  or  clerks  of  the  registers.  One  of  these 
i^eretaries  was  the  grnffier  or  registrar.  He  was  always  a 
^'ite  of  repute,  and  was  often  promoted  to  a  seat  on  the  bench. 
^  financial  administration  was  entrusted  to  a  board  called 
^  Rekenhamer,  consisting  of  two  Meeeters  der  Reekeningen. 
^  Attorney-General  (Procureur-generaal)  and  the  Advocaat- 
^Jtctal  were  since  1462  subordinate  officers  of  the  court  The 
**>«i8enger8  and  process-servers  (boden  and  ileurwaarderfi) 
Completed  the  list  of  functionaries  attached  to  the  court  (Blok, 
Bol.  Stiul  pp.  387  et  f^^q.). 

Since    1429  the  Court  of   Holland  sat  at  the   Hague  as  a 
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fixed  court  of  appeal.  It  was  not  a  court  of  appeal  for  all  tk 
Netherlands,  but  only  for  the  provincen  of  Holland,  Zedaai 
and  West  Friosland.  At  a  later  date  the  court  wan  componi 
of  a  president  and  eleven  members  called  Rnad^kHrfn:  of 
these  eight  had  to  be  Hollanders  and  three  Zeelanden  (Tm 
der  Lin<len's  Jiul.  Frakf.  vol.  I.  p.  44). 

'J'he  jurisdiction  of  the  Court  of  Holland  was  both  civil  lai 
criininul.  and  the  court  was  a  court  of  appeal  aa  well  aa  a  eovt 
of  Hrst  instance.  It  took  cognisance  of  all  caaea  in  which  tke 
rights  and  privileges  of  the  Statea  were  involved,  an  well  » 
tliosi-  c)f  the  nobles  and  other  privileged  persons  born  in  th* 
States.  The  Court  c»f  Holland  was  the  court  of  tinit  iiwUBBi 
for  all  the  officers  of  the  court,  such  as  the  registrar,  secreum 
advocates,  attorneys  and  clerks.  Cases  brought  b)'  wido**- 
orphans,  paupers  and  other  privileged  persons  could  be  httd 
>>efore  the  Pn)vincial  Couit  in  the  Hrst  instance.  All  unmirrirf 
women,  and  women  in  needy  circumstances,  could  pass  bytbiir 
ordinal y  magistrate  and  come  <lirect  to  the  Provincial  CoV^ 
Til**  Provincial  Court  was  also  a  court  of  appeal  and  reviflio> 
for  all  JudgmtMits.  civil  or  criminal,  which  had  been  pronoaad' 
hy  any  Judge  in  the  three  pn)vinces.  This  Court  of  HoUtf' 
iH^cami*  (>ni*  of  the  most  renowneil  courts  of  Europe,  an  *■ 
appear  from  the  fact  that  several  Kuroi>ean  potentatea.  ^ 
ha<l  nothing  to  do  witli  the  Netherlands,  on  varioua  oobM0 
rei{Uested  this  court  Vt  decide  their  private  disputea  (Kenitc»*- 
i^nh  t'tn'F  Hnf  nin  HiMnmlX, 

Besides  establishing  the  Court  of  Holland  on  a  nound  bi^ 
Philip  the  (toTNl,  in  furtherance*  of  his  polic}*  of  anifietIM* 
and  cfutralisation.  estal>lish(Hl  the  Supreme  Court  at  Meelifi*> 
It  was  foundfKl  in   144<>.  but  it  first   obtained  ita  juriadietiM 
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•i  a  court  of  appeal  in  1455.  Thin  coart  waH  entablished  iu 
rder  to  have  one  centra]  court  of  appeal  and  revimon  for 
U  the  different  provinces,  over  whicli  the  House  of  Burgundy 
vied.  It  was  known  as  De  Groote  Raad,  De  Hooge  Raad 
in  Meciielen,  or  Le  Qrand  Conseil  de  Malines.  It  was  the 
4tpretne  court  of  appeal  for  the  whole  of  the  Netherlands. 
U  was  not  exclusively  a  judicial  body,  but,  like  the  Parlia- 
ifieiit  of  Paris,  was  endowed  with  administrative  powers  and 
I  ecmtrol  of  the  State  finances.  The  towuN  were  strongly 
ipposed  to  Philips  policy  because  the  court  encroached  upon 
htnr  liberties  and  privileges,  especially  upon  their  treasured 
ight  tliat  a  burgher  could  not  be  compelled  to  appear  before 
Ay  but  his  daily  judge — the  celebrated  jus  de  rum  evocando, 

Charles  the  Bold  carried  out  the  policy  of  his  father, 
md  was  determinod,  notwithstanding  the  opposition  of  the 
kywQK,  to  create  a  strong  central  court.  He  separated  in  1473 
it*  financial  administration  from  its  judicial  functions,  and 
^flUbiished  the  supreme  court  of  appeal  of  Mechlin  with  a 
Jttiidiction  over  all  the  provinces  of  the  Netherlands.  It  con- 
noted of  thirty-six  members,  and  was  presided  over  by  the 
«fcttMelk>r  or  by  one  of  his  two  deputies.  Of  the  thirty-six 
Ocrnbem  several  were  ecclesiastics  and  a  large  number  jurists. 
It  exerdsed  the  functions  of  a  supreme  court  c)f  all  the 
^'^tberlaads  until  1582  (Van  Beijnen,  SUiats  regeling,  p.  27  ; 
fooUet.  Origines,  vol.  2,  pp.  250  ft  aeq.).  Its  decisions  as 
^ected  by  Christinaeus  have  always  been  regarded  as  of 
^»|^  authority. 

After  the  establishment  of  the  Republic  the  Court  of 
Mechlin  ceased  to  exercise  any  jurisdiction  or  influence  over 
^b^  northern    provinces.       In    its   stead    was    establislied      th  e 


172  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

Supreme  Court  of  Holland,  Zeeland  and  West  FrieaUnd.  It 
was  known  as  the  Hoogen  Raade  or  Hoogen  Raade  m 
Holland,  Zeeland  eu  West  Friesland.  It  was  eomposed  of  i 
president  and  nine  members,  of  whom  fdx  were  alnf 
Hollandet-H  and  three  Zeelanders.  It  became  very  mm  i 
court  of  pr^At  importance,  and  its  president,  whose  dedioi 
was  a  weighty  matter  full  of  great  and  solemn  eeiMMaj 
was  regarded  as  one  of  the  highest  officers  of  state. 

All  judgments  of  the  Provincial  Court  could  be  broi|b 
before  the  Supreme  Court  by  way  of  appeal  or  review.  1¥ 
usual  practice  with  regard  to  appeals  was  to  bring  a  ^ 
heard  by  the  local  magistrate,  iirst  before  the  PmiriBdi 
Court  and  then  before  the  Supreme  Court,  bat  certain  ton 
were  privileged  to  bring  their  appeals  direct  from  the  bci 
magistrate  to  the  Supreme  Court,  without  first  going  to  tl 
Court  of  Holland.  The  Supreme  Court  was,  howevtf.  « 
only  a  court  of  api)eal,  it  was  also  a  court  of  iSrst  idMM 
in  the  following  matters:  (1)  disputes  arising  between  foitif 
merchants  who  had  no  domicile  in  Holland,  Zeeland  or  W« 
Friesland;  (2)  in  all  matt/crs  where  by  law  or  cosUni  i 
appeal  was  allowed ;  (8)  in  all  admiralty  and  maritime  em 
The  Supreme  Court  also  took  the  place  of  the  sovcrdl 
power  in  giving  relief  against  unlawful  and  immoral  ca 
traclN,  in  granting  the  benetits  of  inventory  and  of  ^ 
/x/7i(/ra7ii.  If  litigants  agreed  to  submit  their  disputes  to  tl 
Supreme  Court,  then  the  court  could  consent  to  hear  t 
matter  in  the  Hrst  instance  and  so  pass  by  the  ordini 
judge.  tli(»ugli  this  permission  was  only  granted  in  y^ 
weiglity  matters  ( Kerstenian.  Mub  race  Hoogen  'Rami ;  Mem 
bk.  1.  tit.  6.  c.  1.  n.  Vi.'in  not  is). 
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Besides  the  Sapreme  Court  of  the  Union,  and  the  Court 
C  Holland,  the  provinces  of  Utrecht,  (lelderland,  Friesland, 
Kerijmel,  and  later  Qroningen  and  Drenthe,  each  had  a 
operior  court  of  its  own  to  which  appeals  were  brought  from 
lie  lower  courts.  In  addition  to  these  were  the  Council  of 
Brabant,  the  Council  of  Flanders,  and  the  Raad  van  Staaten. 
rhe  latter  was  a  body  with  both  administrative  and  judicial 
Inties.  It  was  a  court  of  first  instance  regarding  public  pro- 
perty and  revenue,  and  a  court  of  appeal  from  the  colonies 
sad  from  the  Council  of  Flanders.  As  a  rule  it  referred  the 
a{»petl!i  to  the  Hooge  Raad  and  the  Council  of  Brabant  respec- 
liTely,  and  then  pronounced  the  judgment  of  these  courts 
(Vuiidorps  Introdu4^tion  to  OrotiuH,  p.  xxvi). 

The  establishment  of  permanent  courts  sitting  at  the  Hague 
Ittd  a  great  effect  in  fixing  the  Roman  law  as  the  common 
liw  of  Holland.  It  was  a  source  of  constant  complaint  that 
tiie  Provincial  and  Supreme  Courts  did  not  sufficiently  respect 
tKe  local  laws  and  customs  of  the  towns  from  which  the 
ippetis  were  brought  (Hofdijk,  v,  7).  These  courts  tended  to 
Mtnlise  the  administration  of  justice  and  to  introduce  uni- 
bnnitjr  not  only  in  the  procedure,  but  also  in  the  law.  The 
P^  looked  more  to  the  Roman  law,  with  its  well-developed 
V^em  of  jurisprudence,  than  to  the  nuiuerous  local  laws  and 
^^lAtoms  of  the  various  places  from  which  the  suits  were 
'•wif^ht.  The  decisions  of  the  superior  courts  were  binding 
<*»  th^  inferior  court**,  and  in  this  way  the  Dutch  jurists  were 
*nibled  to  build  up  on  the  foundations  of  the  Roman  law  their 
♦ 'HI  magnificent  system  of  jurisprudence. 


CHAPTER  XXII. 

DEVET/)PMENT  OF  PROCEDURE. 

The  pnxjodure  of  the  wurts  during  the  Prankish  Empire  n 
but  v(»ry  iniporfectly  known  to  us.  It  was  entirely  diflmal 
from  tlie  proctuhire  of  our  uKKlern  courtK.  With  ns  there  Bi 
great  deal  of  formality  in  the  |m.*paration  of  the  trial,  and  tk 
hearini;  of  a  cause  forms  but  a  small  part  of  its  actual  count 
In  the  middle  a<;es,  on  the  eontrary,  outaide  of  the  acCiHl 
hearini;  in  the  court  there  was  very  little  formal  proccdm. 
The  matter  to  he  tr\iH\  by  tlie  judge  or  judgefl.  whellMr 
civil  or  criminal,  was  regarded  in  the  light  of  a  dueL  IV 
plaintiff  or  complainant  was  the  attacking,  and  the  defendul 
or  accused  the  defending  i>arty.  The  judge  detenuined  who 
was  the  winner. 

The  self-help   procedure  of  early  times  wan  gradually  dis- 
appearing, though   here  and   there  tracen  of  it  still  remained. 
Till*  judge   was  calle<)  in   to  arbitrate  inatead  of  allowing  the 
injured   |M^rsoii  and   his  relative  to  take  the  matter    in  tbw 
own  hands.     At  first  the  judge  only  exerciHed  hia  JuriadiciMMi 
when   the  {uirtics  both  appeanni   liefore  him.      Where  the  de- 
fenrlant  refus4*d  to  appt^ar  the  pr(x:e<iure  of  Helf-help  was  !<ill 
often   resort^ni  U}.      In  tim<\  however,  on  a  refuaal  to  appear 
the    principle    of    self-hi*lp    receivori    legal    sanction    froin   tkt 
judge. 

The  principle  that  the  court  sees  to   the   execation   of  iu 

.sentence  belongs  to  nuxlern  idean  of  juriRpradence.     The  prin* 

174 
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of  Uie  middle  Bgw  wba  to  deprive  the  obstinate  defend- 
af  the  protectioD  of  the  law.  Every  opportunity  was  to 
iven  to  the  defendant  to  appear  before  the  judge,  and 
(  abneoce,  unless  it  was  wilful,  wan  not  regarded  an  a  con- 
on  of  guilt  or  of  being  in  the  wrong.  There  were  two 
ma  for  thin.  The  limt  wan  that  self-help  had  given  place 
fie  judge,  and  the  idea  that  he  was  merely  an  arbitrator 
Dot  yet  disappeared ;  and  the  second  was  that  freedom 
aacred  to  the  German  people,  and  a  freeman  was  not 
»  lightly  placed  under  a  ban.     Three  tiroes  at  least,  and 

at  considerable  intervals,  he  had  to  be  called  to  appear 
*«  he  could  be  condemned  as  a  defaulter.  This  tenderness 
rds  the  defendant  always  formed  a  marked  feature  in  the 
$dure  of  the  Dutch  courta  It  prevailed  in  the  Cape 
tiy  before  our  modern  rules  of  court  were  promulgated, 
le  defendant  persisted  in  his  default  the  sovereign  could 
^re   him   first    a    provisional    outlaw    (vor   ban),  and   later 

complete  outlaw  (bun). 

rradoally,  however,  the  procedure  of  the   Roman  law  and 

le  Canon  law  modified  the  simple  practice  of  the  Franks. 

saliam  became  an  important  feature  in  the  conduct  of  a 

The   slightest   departure    from    the    due   oi*der   brought 

it  the  danger  of  losing  a  case.  The  very  procedure  was 
m  as  legal  danger  (RechtsgefuJir,  aire,  in^idia  verbttrum) 
rdder,  pp.  359  et  aeq.,  765  et  9eq.\  The  strictness  of  the 
xiure  was,  however,  not  so  great  in  the  Netherlands  as  in 
jAuy,  and  in  time  the  latitude  allowed  to  the  Flemish 
hauts  seems  to  have  helped  to  break  down  the  formalism 
eadiug  (Sciinkjer,  p.  765). 
here  is  very  little  doubt  that  the  procedure  of  choosing  a 
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(mrticular  kind  of  action  by  formula  existed  in  Holland  ii  il 
did   in    Qerniany.      Actions   were   not   scientifically  daanSad. 
though  on  the  wliole  we  may  say  that  they  were  divided  into 
actions  for  payment  of  debt  and  actions  for  recovery  of  pro- 
perty.    For  this  purpose  tliere  were  a  number  of  actions  stsiI- 
able    to    the    plaintiff.      These   were   called  formulae,  tlioii|h 
they  had  nothing  in  common   with   the   formular}*  syntem  of 
the  Romans.      They  derived  their  origin  from  Prankish  pro- 
cedure, and  were  in  many  respects  similar  to  the  writs  of  ik 
old   English  courts.      Here  are  a  few  of  their  names:  *'Jfab 
<n*tluie  jHjufiitle^''  e.g.  Pettr,  te  appeUat  Martinu^,  qm^l  iem 
qiuip  in  tali  Uk'o  ent  sua  est  et  tit  earn  jx^mfides  inalu  urdint; 
**  Datr  mihi  dehes ;"   *' Qttod  tit  amventuHti  inihi  solvere"  te. 
The   defendant's  answer  wan   also  couched    in   the  form  of  i 
fonnula  thus  to  the  claim,  Tmeti  malo  online  terram  mmn, 
&c. :    the   plea   was,   IjMti   term    inea  ent  proptui  per  emxe^ 
sitfu^m  fU  1^1  rte  jmtri**  nin  or  per  its umfriict am,  &c  (Heoalor. 
I nfitifutun}4>n  Khujensi/Mtt'm,  vol.   1.  p.  384). 

Th<*  rhurch  courts  disregarded  these  formulae,  and  strove 
t«>  settl»'  «lisput4*s  with  as  little  technicality  as  possible.  Tho 
vit\v>  of  tlu*  canonists  gratlually  gained  ground  in  this  re 
sptKTl.  ant  I  tiH  commerce  increased  the  extremely  technical  fofs 
of  plt-ading  gradually  gave  place  to  our  mudern  system. 

During  thi*  Frankish  [K'ricjd  there  was  verj'  little  differeoor 
l)ft\vr«>n  fivil  and  criininal  procedure,  but  during  the  twelfth 
and  thirti-iiiih  Cfiituries  a  distinction  came  to  be  drawn  be- 
tNVff'ii  tlit'Ne  classes  of  cases.  Civil  actions  came  to  be  divided 
into  th'wr  by  which  debts  were  claimed.  thiiNe  which  were 
liiiHi;;ht  for  the  reo»very  of  property*,  and  those  iu  which  an 
inheritance  formeil  the  .subject  of  a  suit.     No  proper  distinciioo 
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wiLs  drawn  between  criminal  mattera  and  delicts.  Hence  ed 
action  for  the  recovery  of  .stolen  property  was  partly  a  civil 
inndicatio,  partly  a  claim  for  damagas,  and  partly  an  inquiry 
into  crime.  It  was  only  during  the  latter  portion  of  the 
middle  agai  that  our  modern  conception  of  the  State  prose- 
eaUug  the  criminal  began  to  dawn.  I  shall  now  pass  over  to 
tlie  procedure  in  the  lower  courts  during  the  thirteenth  and 
fourteenth  centuries. 

Procedure  in  court. — The  judge,  baljuw,  schout  or  drost^ 
and  the  schepenen  or  goedemannen  sat  on  the  bench.  Behind 
tb«  judge  was  hung  a  shield ;  he  held  a  rod  in  his  hand 
whiliit  before  him  lay  a  naked  sword.  In  many  courts  besides 
a  sword  were  added  as  symbols  of  his  office  iron  gloves,  a 
rope  and  an  axe.  A  cord  or  rod  was  drawn  so  as  to  separate 
the  bench  from  the  public.  The  proceedings  began  by  the 
jadge  asking  the  schepenen,  "Is  it  the  right  time  to  open  the 
eonrt?"  The  schepenen  answered,  "It  is."  The  judge  then 
Mud.  "  Is  there  a  quorum  ? "  To  which  the  schepenen  replied, 
-There  is"  (i.f.  there  is  a  majority  of  them  present).  This 
formula  was  in  actual  use  in  Amsterdam  during  the  eighteenth 
eentary.  The  judge  then  enjoined  silence,  and  the  breach  of 
that  order  was  followed  by  severe  punishment.  After  that 
no  one  might  enter  or  leave  the  court  without  leave  of  the 
Jodji^.  The  plaintiff  and  defendant  or  complainant  and 
accuwed  stood.  In  the  I^ndrecht  of  Nieuw^broek,  1328,  they 
mrc  ordered  tho  recht  staeii,  and  so  they  are  represented  in 
th*T  miniatures  of  that  period  (Noordewier,  p.  397:  Van  den 
F>rj:.  p    43). 

If  there  was  a  criminal  charge  against  an  accused  then 
the  ejmplainAnt,  who  must  be  a  freeman,  was  bound  to  appear 
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with    a    linked    swoi-d    and    clad    in   armour.     If    tlie  aieciis«d 
rt'pelled    the    charge    he   also   appeared  fully  amied,  thou^rh  if 
he  admitted  the  chart^c,  but  pleaded  some  excuNe.  he  appisah?4 
hare    )iea<led    and    l>iiref<M)t,    in  his  shirt,  without   armour  «id 
witliout  weapons — c^inle  hem  onRchuldnjen  tv'd,  die  ml  ktokn 
it  lit  tjerirht   In  et*.np/^  hemd^,  hlof)ff*  hinwds,  h'lirroetH  ,  .  .  hmh- 
<lf'r    ijsrr   of  Mffinl  (Pro  exrol.  vdI.    1.  p.  380;  Van  den  Berjj. 
p.    43).      The  complainant  {rlinyuins)  called  tlie  defendant  he 
fore    the    court   and    made    his  claim  or  laid  luR.char^.     Thu 
defendant  or  accused  denied  the  claim  or  repelled  the  eliarjse. 
If    the    clmr;;t*   was    one  of  munler    the    complainant    hrr>Qi;lkt 
the  coq)se  into  court,  and  addressinjj  the  judcre  said.  "I    hav* 
hroujrht  you  here  my  dejul  brother  (or  other  r*ilalive).  do  yoo 
lx»lieve    the    coipsi»    js    here  i* "     The   jud^e   then  aiisweNHl      1 
<lo."      Some     ntficial     then    shouted.     *  Vengeance,     vengv^nci^. 
vi'n^eaiice"  ( ivnierk).     Tliereuinm  the  usuaNformula  f«»r  such  a 
ch:ir;;e  wa^  read  and  the  matter  proc.'tMled  with.     The  ciaimaoi 
thereU{>on  took  an  oath  and  >^ave  security  that  he  would    ik4 
involve  in  this  cliar^e  any  but  the  licensed  or  his  acconiplicM 
<Matthaeus,  />  Crini.  pp.   olA-  e.t    seqX    and    aKketl   the  jud^sr 
to  name  a  day  for  the  trial  (Van  Mieris.  2.  29).     If  the  c\>in- 
]ilainant    or  accus«*il   was  a   priest,   woman   or   child  the  jud|^ 
ap|>ointed    a    rt>pres4*ntiUiv(*   to  conduct   the   proHecution  or  de- 
fence.    The    rea.s4jn    for    this  was    that   neither  prieMt,    woman 
n<»r  child  conid  he  clialienged  to  single  combat. 

In  eourst*  of  time  pleading  hy  represi>iitative  becaine  thr 
rule,  so  that  from  the  fifteenth  century  onwards  the  defence 
was  marly  alway**  comlucled  by  a  siMM.*ial  cla.sH  of  rt-prtfien* 
tatives  called  ^r*H:aratifirM,  procui^urM  or  inubnanurn,  A» 
a  ;;eneral   rule  if  there  was  ixn  plain titt'  or   claimant   the   camt 
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I  di.smifwed.  geen  KLujer,  gee  it  rechter.  In  Rome  ca4i)e8, 
rever,  the  State  took  up  the  proHeeution  through  the  baljuw, 
in  the  eoeleNiaMtical  courts  through  the  bishop  (Noordewier, 
If^X  The  complainant  then  took  an  oath,  told  hi.s  tale, 
1  called  upon  his  relatives  and  friends  to  substantiate  the 
ue  of  his  oath.  These  were  called  ee4l/ielf>€rs  (oath 
pers),  me/le-zivereiifUn,  volgern  or  conjuratores.  They 
doubt  owe   their    origin    to    the    old    German    custom    of 

faniify  undertaking  to  avenge  the  death  of  one  of  its 
niliers.  The  family  received  part  of  the  wergeld,  and  from 
I  it  followwl  they  were  bound  to  assist  in  the  recovery 
it.     Tlie    conjuratofes    were,   so    to   speak,   the    sureties    for 

complainant ;  they  swore  that  they  accepted  the  oath  of 
ir  relative  or  friend  as  true  (Van  den  Berg,  1,  p.  45).  The 
luratores  were  not  witnesses  in  our  sense  of  the  word.  They 
^t  or  might  not  have  known  anything  of  the  charge.  All 
y  practically  did  was  to  say,  **  We  are  convinced  that  the 
mant's  charge  is  well  founded,  for  he  is  a  man  worthy 
belief."  Towards  the  end  of  the  fifteenth  century  their 
lence    lost    its   weight,   and   they  gradually    disappeare<l   in 

towns,    though    in    the   country  we   sometimes    find    them 
ate  as  the  sixteenth  century  (Van  den  Berg,  p.  4>8). 
To     substantiate     his     oath     the    complainant    called    the 
ne^nes   to   the   act   or  crime.      These  were   freemen   mostly 
n  the  neigh bourluxHl  or  from    the   same   mark.      Not   only 

they    testify    to    having    been    present    at    the    occurrence, 

to  the  worth  of  the  complainant  and  U)  such  matters  as 
tne^l  common  knowle<lge.  Rigid  proofs  such  as  we  re- 
re  in  our  courts  were  unknown  in  tl»e  fourteenth  and 
eenth  centuriea     A  witness  to  the  fact    {<H)g  of  (Mtrgftuujf) 
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could  be  puni.slied  for  perjury  if  he  swore  falnely,  bat  a  eon- 
jurator  was  not  subjected  to  any  penalty  (Noordewier,  p.  400V 
The  usual  number  of  witnesses  to  convict  a  freeman  wen 
three.  Thus  in  the  Keuren  of  Zierikzee  and  Middelbarg  (Van 
Mieris,  1,  242)  we  find  the  following  provision  in  the  thir- 
teenth century:  Ul)icunque  tre»  legnlef*  limnines  aliquii 
t'i'hrinf  et  juifnnenfo  ammonifi  fuennt  hoc  9C(ibini  tf^n- 
hi'nftir  (rf.  Van  Mieris,  1,  518,  n.  88).  Though  this  wan  the 
getieml  rule  there  were  of  course  many  exceptions,  and  the 
giavity  of  the  charge  often  determined  the  number  of  wrt- 
nesses   rer]uired    for   a   conviction. 

Besides  proof  by  witnesses  there  existed  the  proof  by  onkal 
{lifrijH  bij  GiKVn  oipifled).     If  a  crime  had  been  committed,  hot 
thr   pn)of   was   obscure,  then   our  (xerman   ancestors    believed 
that  the  grnls  as  the  highest  Judges   could   be   appealed  to  in 
onltT   to   determine   guilt   or   innocence.       The    English   word 
"  oidi»ar*  is  derive*!  from   the   Anglo-Saxon  oivfci/,  old  FriwM 
o/v/*/.   old  (lerman  iirteil,  Dutch  o<»rM.     It  means,  therefore. 
tlH-  j^ckI's  tHfnM,   or   the    judgment   of   the   grxls.      This  pro- 
oiMJure    was    l>ased    upon     heathen     practice;     but    after   the 
iiitrodnctiiin  of  Christianity  it  was  taken  over  by  the  prierta, 
and   for   tin*   g<Hls   of   tin*   heathen    was    sulwtituted    the  God 
of  tht*  Christians. 

Tlu*    principle    was    that    there    was    some    higher    po^*^ 
wliirh  would  prot»*ct  the  innocent  and  punish    the   guilty.      •'* 
piaetire    it    was    thr    person    uprm    whom    the    onus    lay      ^ 
piMviii^r   hi>    innoeene*.*    who   could   appeal    to   trial    by  ortJ*^'^ 
It    h:i.s  always  b«M*ii  a  principle*   of   the   (Serman   criminal     '^ 
th;it  the  aecuswl  shouM  In*  in  a  more  favourable  position  t*** 
h«-   complainant.       This    arose    from    the    fact    that   free^^^' 
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r^;arded  as  inviolable  (Noordewier,  p.  400).  Hence  every 
diflkolty  was  put  in  the  way  of  the  complainant  He  was 
€008tADtly  hindered  by  formalities  and  technical  require- 
ments, BO  that  the  proof  of  guilt  was  made  difficult  and  the 
proof  of  innocence  rendered  easy.  The  appeal  to  the  ordeal, 
therefore,  gave  the  accused  an  extra  chance  of  escape.  The 
means  used  were  such  &s  to  impress  the  public  with  the 
innocence  of  the  accused  who  successfully  went  through  the 
ordeal.  How  often  it  took  place  and  what  its  general  effect 
was  is  obscure  to  us,  for  the  chroniclers  dwell  mostly  on  the 
few  cases  of  extraordinary  success  on  the  part  of  the  accused 
<Noordewier,  pp.  434  et  seq.). 

The   principal    forms  of   ordeal    were:    (1)   Ordeal   by  tire. 
The  accused  had  to  hold  his  bare  hand  in  the  flames.     If  he 
was  burnt  he  was  guilty,  if  not  he  was  innocent.     (2)  Ordeal 
by  hot  water.     The  accused  had  to  plunge  his  bare  arm  and 
hand  into  boiling  water  and  to  extract  some  object  like  a  ring 
or  stone.     (3)  Ordeal  by  cold  water.     The  accused  was  thrown 
in  the  water.     If  he  floated  he  was  guilty,  if  he  sank  he  was 
^Qoooent     (4)  Cross  ordeal.     In  this  case  both  parties,  com- 
plainant and   accused,  took    part   in   the  ordeal.      They  stood 
'ff^Qst  a  cross  with  uplifted  hands ;  the  one  who  let  his  hand 
^  tirst  was  the  losing  party.     This  fonn  of  ordeal  was  used 
^  civil  suitH.     It  is  said  that  Charlemagne  and  Radboud  used 
"^   ordeal   to  determine   to   whom    Friesland    should    belong, 
^narlemagne  dropped  his  glove,  Radboud  picked  it  up,  and  so 
^^   his  cause.     Whilst  the  contest  went  on  tlie  priests  prayc*<l 

^    i^ead  the   mass.      (5)    Onleal   by  duel  or  trial    by  eoinUit. 

TK* 

^^     was  the   noblest   form   of    ordeal,  and    was   the   origin   of 

^     Oiodem    duel.      It    was    resorted    to    long   after    the    oth«»r 
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foiiiiR   of    ordeal    had    fallen    into   disuse   or   been    applied  u> 
slaves  and  otiior  pei-sons  of  low  dej^ree.     Its  orit;in  dates  hick 
to  a  Vfiy  remote  anti(jnity  (Tacit.  Germ.  7  and    10),  and  we 
soiin'tinies   find    it   eni[»]oy<Ml    to   end    the  ({uarrels    of   natimb. 
whrre  the  op].K>sii)<;  chiefs  fought   instead  of,  and    in  the  pr^ 
Miicr    of.    their    follo\vei*s.      The    towns,    the   great    ci\*ili^n^ 
ctiitn's,  were  the  first  to  prohibit  trial   by  ctmilwt,     Tlie  Krur 
of  Middelhurg  forluide  it  in   1217.  and  the  Keur  f>f  Haarlem  in 
1*24').      I-rfiter  on   the  maxim  was  adopted.  Knmftrprht  htntwl" 
I'tr/if,  and   it   U?caiiie  a  genenil   rule  that  }nMH'tvr  may  ywn^Wfr 
liftt  teu   ('(intjtf   rdfjteit   (burgher  could   not  challenge  burgher 
to   enmlwitk      (<J)    litmriji  rirhf.      If   a    niunler   had    been   com- 
mit te<l,  and  one  <>r  mon*  pei*sons  wcTe  strongly  suspected,  thrv 
could  Ir*  compelled  l<>  appHMch  the  corpse  and  touch  it.     If  it 
ljf;^'aii  to  hleetl  afrfsh  at  the  touch  of  the  suspecte<l   person  ht* 
w.is    declared    guilty.      This    ordeal    was    usikI    in    the    middle 
ag«'^.  and  survive<l  until  the  fifteenth  centur}*.     In  one  of  th^ 
laiidrechtfn   it  is  thus  expre.ssird  :    W'lr  Itefeytrv  of  Iterurht  tni#fW 
i'i»r    iiHH'i't.  ilit    Sill   (frn    tht4nlrn    auntfifit^n   die    rermttert    m; 
oiisriilt1nf4't  HM'V  frtffi  S4te  l.s  It ff  tfVHvttlfUcli.     (7)  C^rdcal  bv  th* 
hnjy   hiif.      The   suspi^ted    person   was   bound,  and  a  slice  of 
hniul    plactd    in    his    mouth.      If    he    managed    to    eat    it    he 
w.i*^    inn(K*ent.    hut    if    it    Ntuck    in    his    throat    he     wak    cm- 
sidt  n  i|  guilty.     In  Anglo-Saxon  it  was  called  vui^HuirfL     After 
til*'    intPKluctinn    of   Chri.stianity  consecrated    bread   was    uwd 
( N<M»rdewifr.  pp.  4r^7  448). 

TIm*  law  uf  evidence  which  pn* vailed  in  the  coarta  iif 
liniliind  Ufwie  the  Mxteenth  century  was  uAturally  crude. 
(iiadualiy  the  courts  U'gan  to  adopt  the  rules  of  evidence 
which  we  find  scattered  through  the  Corf  him  JurU.     In  the  seven- 
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teenth  century,  however,  the  law  of  evidence  had  attained  a 
high  degree  of  perfection,  as  will  be  found  on  reference  to 
Matthaeu^H.  Df  CrlminibuH,  and  Matthaeus,  De  Probatimiibus, 

When  the  evidence  had  been  •  heard  by  the  court  the 
fvhepenen  had  to  declare  to  the  schout  how  tliey  found  the 
ca8e  {Hitf  zij  de  zaak  rondeii).  It  wat*  their  vondenesse  or 
tv/nni^  that  they  uttered.  Thin  vonnin  or  judgment  not  only 
foand  whether  the  accused  was  guilty,  but  also  what  penalty 
should  be  imposed  upon  him.  In  this  respect  the  finding  of 
the  Hchepenen  diftertfd  from  the  exclusive  tinding  on  fact  of 
our  jury.  In  another  respect  the  schepenen  differed  materially 
from  our  jury.  A  jurj'  is  called  upon  to  find  the  facts  as  they 
Appear  to  them,  and  if  they  wish  to  know  the  law  they  must 
0[>iiMuit  the  judge ;  but  the  schepenen  had  the  right  in  case  of 
doabt  to  leave  the  court  and  make  inquiries  as  to  the  law  and 
the  form  of  their  judgment.  They  had  the  right  to  consult 
about  the  case  or,  as  it  was  expressed,  nuid  luden  ;  foeloop 
h^Uitn  :  *un\  een  kennige  of  ho/viuirt  gaan  ;  onUl  ten  liof- 
9'4Uiri  halen.  This  right  to  seek  counsel  applied  to  civil  as 
^rell  as  criminal  cases.  The  schepenen  would  naturally  not 
^e^k  counsel^  on  the  facts,  for  of  these  they  could  judge  as 
well  Bh  any  other  person ;  but  as  neither  they  nor  the  schout 
were  learned  in  the  law  they  were  obliged  to  get  their  legal 
knowledge  from  some  other  quarter.  In  the  days  of  Charle- 
niA^e  the  schepenen  referred  to  the  sacebarones  or  sapientes 
*<.;rimni'H  R.A.  783).  but  later  on  to  the  judicial  officers  at  the 
r'*nrt  of  the  count,  or  even  of  the  eiiijx^ror.  During  the 
thirl*-^Mith  and  fourteenth  centuries  the  laws  of  the  towns 
or  districts  determined  where  the  schepenen  should  go. 
Middelburjj   and    Leyden    required    them    to   go   direct    to    the 
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«oant  (Van  Miens,  1,  171).     The  smaller  towns  were  required 
to  consult  the  courts  of  the  larger  and  older  towna.     Th« 
the    schepenen    of    the    smaller    towns    of    Zeeland    went  to 
Middelburg,  of  Holland  to  Leyden  or  Haarlem,  of  Uelderiand 
to  Zutphen  or  Roermond.     This  practice  did   not   mean  thai 
the  courts  of  Leyden,  Middelburg,  &c.,  were  courtH  of  appeal 
for  the  smaller  towns.     It  merely  meant  that  the  lawyei*  ol 
the   larger  towns  had  greater  experience,  and   were   thecvfoR 
capable  of   advising  the  courts  of    the   smaller   towna.     The 
schepenen  took  the  advice,  and  then  gave  their  own  judgment 
<Noordewier,  p.  408;  Van  den  Berg,  pp.  121  et  f^q.). 

During  the  fifteenth  century  permanent  courts  of  appeal 
had  been  established  in  the  Netherlands  as  well  as  iu  the 
provinces  of  Holland  and  West  Friesland.  The  result  of  thi« 
was  to  systematise  the  practice  of  the  couits  and  to  build  ap 
a  legal  procedure  on  the  lines  of  the  Roman  procedure,  hut 
adapted  to  the  circumstances  and  customs  of  the  people. 

The  pi-ociKlure  of  the  fifteenth  century  could  not  have 
<litfered  very  materially  from  that  of  the  sixteenth  century. 
The  InHtructifH  ran  den  Hove  (rules  of  court)  of  1531  aw 
fcmnded  upon  the  earlier  Instructions  of  1462  {Rechts,  'H^ 
vol.  2,  obs.  HX)).  Hence  the  practice  of  the  sixteenth  century 
is  l>ased  upon  a  practice  which  prevailed  in  the  tifteenth 
century.  It  is  difficult  to  conceive  that  after  definite*  rales  -if 
practice  were  established  in  14G2  they  would  have  been  st»  en- 
tirely swept  away  in  a  hundred  years  as  to  have  left  uo  per- 
manent mark  <jn  the  later  pi-ocedure.  It  is  moat  unlikely 
that  a  practice  similar  to  that  of  the  InstrHctieB  of  15:n 
could  have  \)evu  invented  in  the  space  of  a  century.  The  prnha- 
bility  is  that  during  the  fifteenth  century  the  superior  court* 
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lopted  a  great  deal  of  what  waH  then  the  practice  of  the 
»wer  eourtfi,  and  amended  and  amplified  that  practice  by 
Terence  to  the  procedure  of  the  Roman  and  Canon  law. 

Aa  we  have  Heen  in  a  former  chapter,  the  Canon  law  did  a 
retkt  deal  towards  mmplifying  the  procedure  of  the  courts.  It 
»boraled  a  system  of  rules  with  regard  to  testimony  which 
rms  the  basis  of  our  modern  law  of  evidence.     It  also  helped 

break  down  the  formalism  in  pleading.  The  full  effect  of  its 
Boenoe  was  felt  during  the  fourteenth  and  fifteenth  centuries, 
that  thf  latter  may  be  regarded  as  the  transition  period  from 
B  procedure  of  the  middle  ages  to  the  modem  practice.  By 
s  end  of  the  fifteenth  century,  therefore,  the  practice  of  the 
irta  was  more  or  less  similar  to  the  procedure  promulgated  by 
5  Instructies  of  1531.  The  Instruct iea  took  over  and  im- 
»ved  what  was  good,  and  abandoned  what  was  obsolete  and 
obersome,  and  so  laid  what  we  may  call  the  foundations  of 

modem  practice. 


CHAPTER   XXIII. 

PRACTICE  OF  THE  COURTS  AND  WRITERS  ON  PRACTia 
FROM  THE  SIXTEENTH  CENTCRY  ONWARDiS. 

\Vk  have  <lctaile<l  and  accurate  inforinatioti  of  the  procedmv. 
Ijoth  civil  and  criniinaL  of  the  varioUH  courtA  of  Holland  during 
the  sixtt-enth  century.  The  procedure  of  the  lower  courto  ■ 
the  towns  as  well  a8  in  the  country  wan  fixed  towardn  the  cad 
of  the  .sixt<*entli  eeiitur}'  by  two  OrdinanceA.  In  1570  u 
Ordinance  was  passed  known  as  the  Ortlonoutie  over  ile  Ff^ 
rpi{t*prcn  rait  d*'  Criinlneele.  Siuih'u  in  tie  X^lerlawlen.  Thk 
re(^iihite<l  tlie  criminal  procedure  throughout  the  Netherlaixk 

In   loSO  an  (hxlinance  was  pa-Hsed  to  regulate  the  civil  pr»* 
cedure   throughout    the    Netherlands.      It    waA   known  as  tke 
OitltuHinfu'  njf  */  Hfnk'  ran  de  JiiMitie  binnm  d^  StftUa  en  (« 
l»liift^  Itindt'H  ran  Hullaad  en  W/*f<t  FriesUind.     This  Ordium 
recitfd  that  great  confusion  had  l>een  caU8ed  throughout  HaUttd 
hy   tile  different  modes  of  pnxwdure  adopted    by  tlie  variooi 
t'lwiivi  and  districts,  and.  therefore,  the  States  of  Holland  eoACtod 
tliat  in  futurt*  the   prociKlure  as  laid  flown  in  thin  Ordinaaei 
slinuM  1m'  follow(*d  in  all  the  courts  of  Holland.     Dat  nrn  «i 
li^trtarn  ^ifrr  f/rlirrl  Hitlfand  luntr  idle  rlerncharen  ofte  {ftrf^n 
z,^t  tiu'J  ran  dr  stedrn,  indjicii^n  en  innnvrn,  aU  t^fufutrn  end 
srhrjt*  tit'ii    nftf    tft'z nufrr n^*    ran    df    dorj^n    ifeprttcetUeri    9d 
"•tn-tlen   ti'frij,ft'ndt'  li  InHtrudif  hierna  vrrldaard.     Thin  pr 
cedun*  followed  to  a  large  extent  the  procedure  that  had  hii 
adopted   hy  tht-  supiM'ior  courts.     The  tintt  Instructiona  of  tl 
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Court  of  Holland  that  I  know  of  are  the  Instructies  van  den 
H^fvr  txin  HoUcmd,  van  4  Sept.  1462  {RecUts.  Oba.  vol.  2,  obs. 
100).     I  regret  that  I  can  ^ve  no  account  of  the.se,  as  I  have 

^  been  unable  to  procure  a  copy.  In  1531,  however,  Rules  and 
RefTulations  were  published  by  Charles  V,  known  as  the  In- 
&irt9rtien  ran  den  Hove  van  H(dland,  ZeeUnul  en  West  Fries- 
tanfi.  These  Instructions  are  very  similar  to  a  charter  of  justice 
wd  rules  of  court  combined.  The  stadhouder  is  enjoined^ 
together  with  the  president  and  judges  of  the  court,  to  see  that 
law  and  justice  are  administered  to  all  such  as  choose  to  seek 
llie  aid  of  the  courts.  The  court  is  to  see  that  all  its  judg- 
vients  are  carried  out  and  that  its  ordei-s  are  put  into  execution. 

f  in  the  absence  of  the  stadhouder  it  was  the  duty  of  the  presi- 
^kiit  of  the  court  to  introduce  the  matter  to  be  discussed,  and 
then,  after  discussion,  to  take  the  vote  of  the  judges  and  to 
prcHiouiice  the  judgm^t  of  the  court  in  accordance  with  the 
vwjority  of  votes.  The  president  called  the  judges  together, 
kept  the  seal,  and  had  the  general  control  of  the  court.  In 
addition  to  their  purely  judicial  duties  the  judges  were  also 
nqiiire<l  to  see  that  the  baljuws,  schouten,  schepenen  and  other 
■u^nrijitrates  behaveil  themselves,  and  could,  if  need  be,  suspend 
liieiii.  especially  in  cases  where  magistrates  allowed  the  nobles 
to  opfn-em  ecclesiastics,  women  or  children.  The  Instructions 
sko  demi  with  the  duties  of  tho  Attorney-Ueneral  or  Advocaat- 
Fiscma],  the  registrar,  the  secretaries  of  the  court,  the  advocates, 
att/>rueys.  and  other  officers.  The  Instructions  contain  rules 
regulating  the  practici*  of  the  court.  If  an  unsuccessful 
litigant  wished  to  appeal  from  a  lower  court  he  must  tjivt^ 
iir»tic»-  of  appeal  within  twenty  days.  The  judge  of  the  lower 
tfmrt  was  rei^uired  to  send  up  the  record  to  the  court  of  appeal. 
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and    execution    was   Rtayed    provided    safBcient   Decarity  i 
given. 

Another  form  of  appeal  waH  called  ProvisU  in  rtM  m 
reftirinafie.  In  this  caae  the  losing  party  oould.  witiiii 
year  after  judgment  was  given,  come  to  the  Ruperior  eoa 
and  ank  that  court  to  review  the  decision  of  the  lower  eoal 
If  the  court  thought  tit  to  grant  Provisie,  the  respcndol 
had  to  give  security  that  lie  would  restore  what  be  kd 
obtained  by  virtue  of  the  judgment  of  the  lower  court  li 
orrler  to  avoid  fnvolous  appeals  the  appellant  oouki  h 
mulcted  not  only  in  the  costs  of  the  suit  and  of  the  appal 
but  also  in  a  {)enalty  of  30  guldens.  As  we  have  M<i.ii 
was  a  genera]  rule  that  parties  had,  in  the  first  insUiKf.  t 
go  before  the  magistrate  of  their  district  or  town  (ni 
hannen  diujelijkHvhen  rechterX  and  tliis  was  speciAlIy  U 
down  in  a  rule  of  court.  In  certain  cases,  already  refciR 
to,  thry  could  come  direct  to  the  Provincial  Court.  In  odi 
to  do  this  the  plaintifi*  took  out  a  summons  retamabie  «h 
fourteen  days  if  the  defendant  lived  in  Holland,  and  tin 
weeks  if  he  lived  in  Zeeland.  Then  elaborate  rules  follow  «i 
reference  to  the  various  defaults  allowed  to  a  plaintiiT  ui 
^lefendant,  and  in  this  respect  the  rules  of  the  'Provim 
Court  ditTered  greatly  from  our  own.  With  us  one  deb 
is  enough  to  bar  the  other  party  from  proceeding  unlets  1 
default  has  bt^en  purged,  but  in  the  Court  of  Holland  it  ^ 
usual  to  riM|uire  a  series  of  defaults  before  the  other  pi 
o>ul<l  take  advantage  of  his  opponents  non-appearance. 
reason  why  so  many  defaults  were  allowed  is  no  doafac  I 
torical.  as  has  bern  (*xplaine<l  in  a  former  chapter.  Goi 
ai*e  very  slow  to  altt*r  their  procedure,  and  one  oentary  ti 
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%  prooedure  from  a  former  century  often  in  ignorance  of 
be  original  reanon.  The  Infiructien  then  dealt  with  the 
lea,  the  replication,  their  various  defaults,  and  the  particular 
W%Y  in  which  each  had  to  be  served.  Special  rules  deal  with 
Im  kinds  of  exceptions  that  may  be  made,  and  the  manner 
■I  which  documents  are  to  be  produced  and  proved. 

Judgments  are  divided  into  interlocutory  and  final,  and 
ttie  effect  of  each  kind  is  set  out  at  length.  After  dealing 
vith  judgments,  the  rules  proceed  to  state  how  these  are  to 
kt  put  into  execution,  and  in  what  cases  execution  can  be 
Mijred.  The  Instructions  end  up  with  a  short  account  of 
iKiminal  procedure.  The  language  of  these  Instructions  is 
"^Wf  antiquated,  and  by  no  means  easy  to  understand,  but 
t*e  is  struck  with  the  great  similarity  that  exists  between 
Mteie  Instructions  of  the  sixteenth  century  and  our  modem 
tiles  of  court.  In  some  cases  the  very  words  of  the  old  In- 
Unietions  might  stand  for  one  of  our  rules  of  court.  "  If  a 
}fUiy  wishes  to  avoid  the  trial  before  the  court  or  wishes  to 
iDege  lu*  pendens*,  or  that  a  suit  is  pending  before  another 
BOQrt,  he  must  plead  this  by  way  of  an  exception,  because  if 
be  neglects  this  he  will  not  be  allowed  to  do  so  aftenn'ards 
mless  the'court  determines  otherwise"  (No.  117).  From  time 
D  time  these  Instructions  wcix*  amended  and  revised,  as,  for 
MtADce.  by 'the  InMructien  in  Kleine  zaken,  dated  2l8t 
leeember,    1579.   those   of    1580,  and    numerous   others   called 

Tilt-  Hrst  InMtrurfien  of  the  Supreme  Court,  or  Hoo^en 
AA^i    in  datofl  3l8t  May,  1582.      After  dealing  with  the  duties 

th*.-  judt^es,  the  registrar,  the  secretaries,  advocates  and 
t<>meys.   we  come  to  the  procedure  of  the  court.      The  tii*st 
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of  tin*  lult's  of  procedure  is  us  follows:  *■  In  the  firKt  pliuy  tbf 
jml^^cs  sliall  cause  the*  me.Hseii^ers  {thur»irmrflrn9)  t..  cry 
silence,  an<l  tin*  advocates  ami  attorneys  shall  takr  tfi^ 
setits  according  to  rank,  and  shall  not  be  pcrmitttKl  to  wtik 
or  wander  a}>out,  or  to  come  up  to  the  registrar's  <lesk.  niiir« 
tli'ir  irases  have  been  called,  and  if  they  do  they  shftll  W 
liaMe  to  I  lie  ar})itrary  penalty  to  Ix*  tixwl  by  the  court.'  We 
then  i^ei  a  set  of  rules  <lealintj  in  detail  with  tht-  procfduiv 
hefui-e  I  lie  Supreme  (.'ourt  very  similar  in  their  ^^ent-ral  char- 
acter to  those  of  the  Court  of  Holland. 

\Vf  shall  d«Mil  with  the  early  pnxvilure  of  the  Cape  ojurti 
in  a  later  chapter. 


CHAPTER  XXIV. 

THE    PRACTITIONERS  IN  THE  OLD  DUTCH  COURTS. 

m  former  chapter  we  have  dealt  with  the  judges  and  the  lay 

tnberB  of  the  court     The  other  salaried  officers  of  the  court 

re    the  registrar  or  grifier,  or,  as  he  was  Koinetinies   called, 

•    secretary,  aud  the  deurwaarders  or  process-servei*s.     These 

^re    very  much   the  same  in   the  seventeenth  century  as  we 

ind   them  in  the  older  courts.     Besides  these  salaried  officers 

•re  the  legal  practitioners,  who  were  also  regarded  as  officers  of 

e   eourt,  but  whose  emoluments  were  not  paid  by  the  State, 

it  by  the  litigants. 

The   classes  of  persons  who  practised  l>efore  the  old  Dutch 

4irt^  ^rere  very  much  the  same  as  those  who  practise  ^to-day 

>fore    the  South   African  courts.     The  pleader  who  addressed 

te  ooort  was  not  the  same  as  the  representative  of  the  litigant, 

bo    saw    that  all   the    necessary   steps    in    the    lawsuit   were 

roperly  taken.     In  other  words,  the  functions  of  the  advocate 

diMtinet  from  those  of  the  attorney.     Besides  these  there 

the  notary,  who  took  part  in  legal  work  of  a  non-litigious 

ihtore.      These    three — the    advocate,    the    attorney    and    the 

g^tmry — were  officers  of   the  court,   and   subject   to   its   direct 

ootr^il-     In  case  of  improper  conduct  they  could   1k»  deprived 

f    the    privilege    of    appearing    Ijefore    the   court  or   preptiring 

e^ml   d<icanu*ntH. 

Advocates.— The  word  tidvocate  is  derived  from  the  Latin 

ultyjctUHJ*,  and  means  the  person  called  to  the  side  of  another 
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to  render  him  some  aRHistance.     Thus  Varro  (De  re  RuMica.  i 
5)  calls  a  i)crson  who  is  asked  to  witness  the  receipt  of  nmt 
money  his  udrocatUH.    The  persons  who  accompanied  OeoM 
to  Uike  {>ossession  of  his  estate  were  called  od^yocaJtL    Eoim 
te^npore  ne  in   fugavi  cf/nferuvt  uva  amid  a/it'fioatique  ijm 
(Cicero,  Pro  Caec,  ch.  8).     (iradually,  liowever,  the  meaning  «ii 
spocialised.  and  the  term  adrocatuM  came  to  be  applied  to  the 
person  who  undeitook  to  assist  litigants  in  court  by  speakinj 
on  their  Ijehalf.     Ah  the  fytttronuH  usually  plca^led  the  caiue  of 
his  client,  advocates  were  sometimes  calle<1  patroni,     Anochcr 
term    U*v   an   advocate    wjis    onttor.     The   won!    ttJvfKntus  » 
freijueirtly  met   with    in   the   Digfn(,     Ulpian   says,    Ad^'oetttm 
nrcippr**  de}tPinv8  ovmen  (tmnivo  qui  nuiMiji  utjendia  quoqw 
Mtvditt  ojtpi^tiitur  {I).   50,    13,    11).      We   ou^ht    to    regard  m 
advi»oatt»s  thnst*  who  apply  themselves  to  pleading  cau5H^s.    Such 
|H-rsi)ns  an-  said  tidvitcuf'uyaein   pniet)erf  or  pnt^^Htare,  to  off«T 
tlifir  adviicaey  to  thost*  who  re<juired  their  mtrvices. 

Ill  rarly  times  they  acte<|  gratuity msly,  and  their  only  reward 
was  fame  nr  the  g<MKl  opinion  of  their  fellow-citizens.  Qradoallr 
tlie  ])racrir«<  dI'  gratuitously  pleading  causes  disappeared,  and  in 
inijM'rial  tini«'>  the  a<lv<)cates  receive<l  fees,  though  thes«e  were 
(•ft •11  disi:uiM(i  as  loans  {i\  2.  I).  3).  showing  thai  it  was  sdll 
ngjinli-.j  dishonourahle  to  n*ceivf  an  <MnoIument.  Tlie  Ltx 
i'mr.it  |i:i.i  «.]MM*ially  forhiddt*n  advix?ates  or  Nenators  to  aoeepi 
fers  y,r  ifNi.^  ///*  nnitiini  oi^inditw  fH'rn nimn  dninimf*^  «irrjt>t«Tf. 
Tli'iigli  •Iiirin;;  tin*  |M'ri«Ml  of  tlif  early  emperors  {^rataitoos 
pr.-uMiri-  \va*«  m<>re  Ipnioun'd  in  tin*  breach  than  in  the  obeer- 
vaiK'i-.  vi't  S.I  as  not  to  sh<M*k  public  opinion  there  was  a  coiif«t^nt 
prel»-n<v  thai  atlvMcatfs  renden^l  their  services  gratuitoasdy. 
The  rhar;;('s  of  advocateK  had  In^come  so  excessive  that  dariii|^ 
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the  reign  of  ClaudioB  the  consul  Silius  propofied  to  the  Senate  to 
nmew  the  provimonii  of  the  Lex  Cincia,  and  to  compel  advocates 
to  render  their  aervioefi  free  of  charge.  The  arguments  for  and 
ilCmiDflt  the  practice  of  paying  fees  to  advocates  are  set  out  by 
Tadtus  in  his  AnnaU  (bk.  2,  c  6  and  7).  The  Senate  limited 
he  charge  of  an  advocate  to  deTia  sestertia. 

In  the  days  of  Charlemagne  the  advoccUus  was  no  longer 
>  pleader  of  causes,  but  a  defender  and  protector  of  the 
Hiorch :  the  pleader  took  the  name  of  caitsiiliciM  (Du  Cange,. 
ub  vac^  Adtvcattis),  The  question  as  to  what  fees  should  be 
•id  to  advocates  was  a  constant  source  of  legislative  atten- 
Hm.  Beaumanoir  says  of  the  old  French  advocates:  lU 
!cH(^n/  eMre  paiis  /xir  journies  selon  ce  que  il  set^ent  (sai^ent) 
f  ^Honc  Uur  eatat  et  selonc  die  que  lequerelle  est  grant  ou 
€tiie  .  .  .  car  il  neat  pas  niiaon  que  chel  qice  peu  set  (saity 
ii  autant  que  chel  qui  net  aaaez  (ch.  5).  This  sensible 
ractice  was    the   one   adopted    by  the   courts    of  the  Nether- 

Advocates  were  responsible  for  what  they  said  in  court 
nlees  iuHtructed  by  their  clients  to  use  the  language  em- 
lojred  \yy  them.  Hence  arose  the  phrase  so  often  seen  in 
fie  Dutch  Can^ultationa,  "  onder  correciiey  According  to 
;^aiDanoir  (ch.  5),  if  an  advocate  found  himself  in  a  position 
I  ^vance  some  fact  or  proposition  which  his  client  might 
e^podiate  he  could  safeguard  himself  against  personal  respon- 
ibility  ^y  using  the  formula,  Soiis  la  correction  de  hi  cour. 

I  Miring  the  thirt<*enth  century  certain  advocates  in  the 
•  •rtherlaiidn  were  called  tacluuinncn.  These  persons  were 
pi>arently  attache<l  to  the  court  in  some  way.  for  they  were 
ppcinted    by  the   judge    at    the    request    of   a  defendant.     In 
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Lilt  in  thoy  are  called  aatiloqni  or  praehniiitoreM.  Th**  •ilv'.»- 
orttr  was  flistin^iistiH  from  tlie  crninwl.  The  former  w**  t 
plfarler  \vIk>  addresst'cl  the  court  {narrator  or  r*oifear\:  the 
latti^r  were  yx^rsons  skilled  in  lethal  matters  who  pive  th«r 
advice,  hut  who  did  not  address  the  court.  The  tn^lwfn 
ainiie  addressed  the  court,  and  the  other  coun.sel  (called  nii^i^ 
w»rr  I  inly  required  to  advise  their  client.  The  advficate  mh* 
addresse<l  the  cnurt  and  the  <»ther  advisers  who  sat  by  hia 
wrre  callt'd  ttudmait  and  rn^fl  imntPurM  ft  runA^^il).  A  Hinilir 
pr.-ietice  prevailed  in  France,  and  to  this  i*s  pndtahly  due  ih* 
tact  that  with  us,  as  in  Kn^^land.  only  one  counsi*l  ran  Ad- 
dress the  c*>uri  on  fact  (Kaepsaet,  vol.  .").  p.  2M).  The  ••riinn 
of  the  court  assirriiintj  an  advocate  ti)  a  jjaupiT  defeinlaut  in 
criminal  ea^es  is  prolyl hly  <lue  to  the  fact  that  tli«'  Uulm^t^ 
was  api)oint<'d  hy  the  ju<lj^e  at  the  re»|Uest  of  the  cli*nl 
(Hai'psa«*t.  Vol.  .").  p.  2t»*i). 

When,  however,  the  supreme  courts  were  e^tahli^hi-^i  in 
th«-  ditirnnt  provinces  iinij  the  (ireat  C'ourt  sat  at  Mechlin. 
the  adv<K*«tes  were  or«;anised  into  an  onler  and  their  dipiiiv 
and  importance  increased.  s«»  that  they  Were  brou;;ht  Ijack  to 
the  siuiif  phiiie  they  occu|uei|  in  the  days  of  the  Kitman 
Km  pi  re.  Advocates  were  attarhtMi  to  the  t4»wns  to  defend 
their  inti*reNtM.  ;inrl  thest*  came  to  l>e  known  as  ft^nsitnmruitn 
«»r  i'«f"  /  f>*  nf<t<nni rtst'it, 

\W  the  |{(iman-lhitch  law  any  |H'rs<»n  who  obtAine^l  a  di- 
ploma of  (ltM'f,,r  iifrltistftif*  Jitri^  in  any  Dutcli  university  was 
entitled  t«*  practice  as  an  advocati*.  providt^i  he  pn^fefwed  the 
<'liristiiiii  rilii;ion.  In  IdoS  the  court  refused  ti»  admit  a  Jew 
who  had  olitaim-'l  his  d<K'tor's  decree.  At  preHent  all  Enj^isih 
ami   Irish   Uirristers  ami  Scotch  adv<icates  as  well  an  th(M>«  per- 


PRACTITIONERS  IN  OLD  DUTCH  COURTa  196 

DA  who  have  obtained  the  LL.6.  of  the  Cape  of  Qood  Hope 
nivemity  can  practine  as  advocates  in  the  Cape  Colony 
refipeetive  of  what  religion  they  belong  to.  In  the  Trans- 
iml  it  in  sufficient  for  admission  to  the  Supreme  Court  to 
ave  practised  exclusively  as  a  barrister  in  any  English  colony. 
he  duties  and  privileges  of  a  Dutch  advocate  were  almost 
lentical  with  those  of  an  English  barrister  (Raepsaet,  vol.  5: 
Lenvteman,    Woordenboek,  mib  vifc*'  Advocaat}, 

Attomejrs.— In  early  Roman  times  the  office  of  an  at- 
[>mey  was  only  performed  by  men  of  low  degree.  It  was 
aid  to  be  an  onnji  odiosw^a  infamissiviae  vilitatis.  During 
be  reign  of  Diocletian  and  Maximilian,  however,  it  began  to 
jme  its  servile  character  (Merula,  4,  tit  18,  c.  1,  1  and  2). 
Vliat  the  exact  functions  were  of  the  attorney  during  the 
Loman  Empire  it  is  difficult  to  say.  During  the  middle  ages 
tie  Lex  Ronmna  recognised  two  classes  of  attorney — the 
itumatas  jtulicialiM  and  the  ttttnrmitu^  **xtra'jwlicudis 
"he  former  was  a  person  employed  by  a  litigant  to  assist 
im  in  the  couduct  of  his  lawsuit  {procwniior  ad  caustts), 
nd  the  latter  a  mere  agent  to  assist  in  the  transaction 
F    basiness   {procurtitor   ad    n^gotia).      The    latter    might    be 

man  of  servile  condition ;  the  former  could  only  be  a 
\mn  of  honourable  conduct.  The  attorney  of  the  present 
ty  IS  the  attunuitus  jtulU^ialU,  whereas  in  the  words 
poorer  of  attorney "  we  see  the  atturnatuH  extm-judieialif* 
taefisaet.  vol.  o.  p.  273).  The  nfturnatiui  jndiclaliA  ditferiHl 
T^in  the  advo*:aiti*<  or  U^^*  (aelnuii)  in  that  he  merely  repre- 
rited  his  client  tn  jadicin,  whilst  th«»  hitter  spoke  for  him. 

Att^>meys  were  credited  with  encouraging^  useless  litiixatioii 
k1     to    prevent    this    Charlemagne    by  a    (^tpitulare    of    H02 
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proliibit^d  litigants  from  pleadine^  throagh  the  ajcencj  i 
an  attorney  except  in  Ruch  cases  as  the  judge  thought  fit 
I'his  prohibition  lasted  for  a  considerable  time,  for  in  thr 
I^mdrecht  of  Flanders  (39)  we  find  that  attorneys  coiU 
only  represent  uiunaiTied  women,  priests,  clerks,  ehildmi 
and  i)er8ons  so  old  tliat  they  have  no  sense  left  to  then. 
Cinulually.  however,  the  prejudice  against  attorneys  wore  awiy. 
and  tliey  were  allowed  to  act  for  clients  charged  with  niaor 
oflV-nces.  Thus  we  find  in  a  keur  of  Zeeland  of  1496  thit 
persons  may  Ije  representiMl  by  attorney  where  life  and  Itab 
were  not  at  stake:  Daf  een  ypghrlijvh  sal  coortaen  mcglm 
mtierlceii  nide  stellen  eenev  prinnnfiir  oft  vicer  u*U  kij  inf 
rnnr  drif  intuidcn  o)u  alle  ftffne-n  Htiken  fp  hanteren  die  kij 
tot  dezf  hfHHjhi*r  riersvhare  te  difeu  std  mughrn  liebbcn  uii 
fffinnnen  mn  sakni  danr  mm  fijf  of  lit  inede  iriwnfH  <if 
irrllcsf'tt   mod*    {Iierhftf.    Oltf*.    vol.    2,    obs.    72). 

I  hiring   the   fourteenth    century    attorneys    first    began  to 
niMraiiise   themselves    into    corporations,    and   since   then  thdr 
]x>w*M'   and    prestige    increased.      Tliey  liad  so  far  advanced  i^ 
publir  esteem  during  the  sixteenth  century  that  no  one  mi^ 
appear    l>efore    the  Court  of  Holland  to  conduct  hi.s  own  ci«^- 
Pirjuliiigs    had    U'come    so    teelniical    lliat    the    court    rwjoir^ 
liiiLraiii^    to    Ih*   assistcil  by   attorneys  and   advocates. 

Kii^iii  tlir  sixteenth  century  onwanl  the  function  of  tk"* 
att'iiiii'v  waM  not  to  advise  liis  client  as  to  the  law  applicak'^ 
to  lii«*  ra^r.  hut  t<»  see  that  every  necessary  step  in  the  la^ 
suit  was  duly  taken,  and  to  preixire  the  case  so  that  it  coc^'^ 
Im-  propi-rly  e«iniluct«si  and  argue«l  by  the  advocate.  He  *^* 
an  orheer  at  tli«-  court,  and  subject  lo  itw  discipline.  Hi«  f*^* 
wtM*-  fixed  by  tarifT.   and    neitlier   he   nor   the   advocate  em*'" 
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lake  may  contract  to  share  in  the  proceeds  of  the  lawsuit 
Padufm  de  quota  litis).  Our  law  to-day  in  South  Africa 
itb  regard  to  attornejrs,  except  in  so  far  as  it  has  been 
lodified  by  statute,  is  the  same  as  prevailed  in  the  Dutch 
mrts  during  the  eighteenth  century  (Raepsaet,  vol.  5 :  Ker- 
^etnan,  9tih  voce  Procureur). 

Notariea.— The  word  "  notary  "  comes  from  the  Latin  word 
oinrius,  and  this  again  is  derived  from  the  word  notfi,  a  mark. 
lie  Romans  called  those  persons  notarii  who  took  down  in 
lorthand  the  speeches  of  orators.  They  were,  therefore,  e<|ui- 
alent  in  the  early  days  to  what  we  call  stenographers  or 
borthand  writers.  As  their  characters  were  different  to  the 
rdinary  writing  of  the  day.  it  became  customary  to  employ 
h«e  persons  to  put  on  record  in  this  abbreviated  character 
xmtraets.  wills,  &c..  which  parties  intended  to  keep  secret. 
Die  notary  was  entrusted  with  the  secret,  and  as  he  alone 
knew  the  meaning  of  his  abbreviated  characters  it  could  with 
■rfety  be  put  on  record.  Such  memoranda  were  known  as 
^^u  hitroglyphicae. 

Not  only  was  the  notary  employed  because  of  his  s«»cret 
^*»acteni,  but  also  because  he  could  write  down  rapidly  at 
^  dictation  of  parties  what  they  desired.  Thus  Nicolaus  in 
^  work  De  siglis  mtevibus  says:  Roimini  hujiuA  rei  g^yitia 
^^^xrii^  (ulhihehant,  aivctore  SaUla,  qu4)8  scribas,  a  mcreiis 
^>aii/.  gui  notarent  reff  sea  notis,  sea  zifris  scriberent  quHS 
*^  lireret  pr(q}*dHre.  Ita  etitun  jarisperitl  (ul  iefjnuhys 
^tw  #»jaM.  inqnit  CuTro  pro  Manieva,  noUis  im^nprnnf  ne 
^^^  ^ret  qnibu^f  diebuM  pis  nefasrf  e/iftft  lege  (ujere  (c.  3). 

During  the  middle  ages,  and  especially  in  the  kingdom  of 
^   Franks,    notaries    were   employe^l    to    write   secret    U»tt«»rs. 
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The  chief  letter  writer  to  the  king  wa8  called  a  proionatariwi 
or  chancellor  (Mabillon,  bk.    2,   c.    11,   p.   114).      Durinf;  thii 
period  notarii  are  sometimes  called  canceUnrii,  secretarii,  ind 
even  lectoren.     Gradually  we  find  two  kinds  of  uotaries  men- 
titjued   in   the   old   documents,   the   notaries   belonging  to  die 
Church   and    the    notaries  who   help  to  i*ecord   worldly  tfatt^- 
acti(>n^l.      The  Church  notaries  were  again  divided  into  Umm 
apiK^inted  by  the  Pope,  and  those  appointed  by  biahopN.    The 
pa{)al    notaries    could    exercise    their    profession    wherever  tht 
Church  of  Rome  was  reco^/nised,  whilst  the  episcopal  noUm 
could  only  practise  within  the  Jurisdiction  of  the  bishop  who 
apiJ4jinted  them.     The  secular  notaries  were  those  attached  to 
th«*    king   or   to  some    high   official,   and   those   who  exeroMd 
tht'ir  profession  independently. 

The  notaries  of  the  Prankish  Empire  resembled  the  falei- 
lit f UPS,  the  exceptores  and  the  (tctUAirii  of  the  Roman  Eiupirv. 
and  gradually  came  to  exercise  the  functions  of  aU  three. 
The  first  drew  up  extra-judicial  documents,  whilst  the  two 
lii^t  wrote  «>ut  contract.^,  wills  and  other  matters  which  wew 
n-gisti-re^l  in  the  public  registry  of  the  judge.  These  deed» 
were  called  tjeMa,  publica  monnmenia,  inHtrumenta  /arenma, 
f'uUioir  rhitrtae  or  tabulae. 

The  word  '  notary/'  therefore,  had  originally  a  very  wide 
mt*aning.  but  in  the  course*  of  time  its  signiticatioQ  became 
more  specialised  and  restricted,  so  that  the  work  of  the 
notary  resembled  that  <>f  the  taMliu  of  the  later  Romaa 
Kmpire.  who  received  im|)erial  authority  to  reduce  to  writing 
c«>ntracts.  testaments  and  other  instruments,  and  to  preserve 
copies  for  future  use.  These  notaries  appointed  by  the  se- 
cular or  ecclesiastical  powers   came  to  be   known   as   iTaUtrii 
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Publici  (notarieH  public),  and  their  deeds  as  instru/menta 
publica  (Van  der  Schelling,  Hutari  der  Not.  1-36). 

Pablic  notaries  were  probably  known  in  the  Netherlands 
before  the  eleventh  century,  and  during  the  beginning  of  the 
thirteeoth  century  they  were  already  in  posnession  of  proto- 
ooIm  (foe.  cit.  39).  CluiHae  indentatae,  or  indentures,  drawn 
by  notaries  existed  during  the  thirteenth  century  in  the 
Netherlands  as  well  as  in  France.  As  the  art  of  reading  and 
writing  became  less  common  after  the  eleventh  century,  and 
wan  mostly  confined  to  ecclesiastics,  the  ecclesiastical  notary 
gradually  supplanted  his  secular  brother,  so  that  the  public 
DOtar}'  of  a  town  or  village  was  nearly  always  a  priest  or 
derk. 

From  the  earliest  times  the  public  notary  was  required  to 
pam»  some  sort  of  examination,  and  owing  to  the  trust  reposed 
in  him  he  was  usually  a  man  of  character.  He  wore  a 
signet  ring,  with  which  he  sealed  the  instruments  executed 
by  him.  As  learning  improved  the  ecclesiastical  notary  lost 
his  monopoly,  and  public  notaries  were  appointed  not  only  by 
the  counts,  but  by  the  towi)^.  The  result  of  this  was  that 
the  notaries  greatly  increased  in  number  and  decreased  in 
efficiency.  Charles  \'  was  therefore  constrained  to  issue  a 
Placaat  in  1524  by  which  the  number  of  notaries  was  limited 
and  the  nature  of  their  examinations  fixed.  Since  then  the 
nouiber  of  notaries  practising  in  the  towns  of  Holland  has 
always  been  limited.  After  1592  notaries  were  forbidden  to 
rxtTcijH-  their  functions  outside  the  town  in  which  they  were 
afiniitted  to  practice.  Various  Plaeaten  have  made  provisions 
for  the  kind  of  protocol  the  notary  must  keep  and  for  the 
tuiiniier  in  which  he  must  carry  on  his  profession. 
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During  the  neventeenth  century  a  notary  had  first  to  jm 
an  examination  before  the  Provincial  Court  and  then  to  bi 
admitted  by  the  Staten  of  Holland  and  placed  upon  the  lit 
of  notaries  of  some  town.  He  was  reciuired  to  be  a  tnK- 
worthy  person  of  good  diaracter.  and  as  the  authorities  wm 
careful  in  their  choice  the  profession  of  a  notary  was  aiwm 
regarded  in  Holland  as  a  most  honourable  one. 

In  the  Cape  Colony  the  notary  has  always  held  a  hi|k 
place  in  the  legal  profession,  and  the  influence  of  English  li« 
has  not  yet  brought  him  down  to  the  level  of  an  En^jSA 
notary.  His  chief  functions  are  to  protest  negotiable  ptpcr. 
to  make  antenuptial  contracts,  wills,  and  generally  to  «ttal 
deeds.  Our  present  conveyancer  executes  many  of  the  inrtrv- 
ments  which  wei-e  drawn  up  by  the  Dutch  notary  liefon?  the 
annexation  of  the  Cape  Colony. 

In  all  the  South  African  colonies  the  notary  mxM  ftimm 
examination,  and  when  admitted  by  the  court  is  regarded  m 
one  of  its  oflicers.  His  protocol  is  subject  to  inspection.  Tbi 
rules  which  notaries  have  to  follow  in  the  Cape  Colony  «a* 
drawn  up  in  1793  by  the  commissioners  Nederburg  and  FfJ- 
kenius  Many  of  these  have  fallen  into  disuse,  though  a  p^ 
number  are  still  in  force  (Van  der  Schelling,  Hi$tori  tv*  ^ 
Noiariitchap:  Kersteman.  sub  voce  Solaris;  Tennanta  S^VI^ 
Manual), 


CHAPTER   XXV. 

FHE  LAW  OF  THE  SIXTEENTH  AND  SEVENTEENTH 
CENTURIES. 

bat  was  the  law  administered  by  the  courts  of  justice 

roogfaout  th6  Netherlands  during  the  sixteenth  and 

panteenth  centuries  ?  —  I  know  of  no  text-lxx)k  on  the 

HDSU-Diitch  law  written  before  the  latter  )ialf  of  the  .sixteenth 

ntury.      Dauihouder   wrote   hi«   Prfixis  in    1562,   and    Paul 

nula  hiR  Manier  isin  Pnyced^r^n  in  1592.     Although  those 

riierK  do  not  deal  with  subfltantive  law,  but  with  procedure, 

e  can  feather  fairly  well  from  their  works  wliat  the  substantive 

kw  mxLnt  liave  been.     It  is  inconceivable  that  the  two  works 

bovc  mentioned  were  the  first  of  their  kind.     From  a  perusal 

( them  it  is  also  quite  clear  that  the  practice  of  the  latter  half 

( the  sixteenth  century  was  not  then  newly  inaugurated,  and 

tun  our  knowledge  of  the  nature  of  the  development  of  law 

( other  countries  it  is  safe  to  assert  tliat  in  its  general  form 

*  practice  of  the  middle  of  the  sixteenth  century  could  not 

^ve  very  materially  differed  from  that  of  the  middle  of  the 

^^eoth  centory.     Again  the  whole  practice  is  founded  upon 

^  laws  and  customs  which  then  prevailed,  and  a  very  casual 

^^Tence    to   the    above-mentione<l   works  will    show  that  the 

^aii  law  forms  the   most    iii)iK)rtant   part   of  th*»  law  adini- 

*t«red  by  the  superior  courts  of  the  Netherlands. 

In  one  sense  the  civil   law  may   he  said  to  have   ht»en  the 

•JMDon  law  of  the  Netherlands,  for  whenever  neither  statute, 
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custom  nor  privilege  applied  to  a  particular  case  the  jndp 
sought  in  the  Roman  law  a  Holution  of  the  problem  presented  to 
liim.  On  the  other  hand,  it  iH  erroneous  to  suppose  that  the 
Roman  law  was  the  sole  law  of  the  Netherlands  during  xht 
sixteenth  century.  In  the  law  of  Persons  the  cufitoms  aiiii 
privileges  of  former  days,  mnne  tra<litional  and  othem  embodied 
ill  charters,  keuren  and  handvesten,  had  tuo  qualified  the 
Roman  law  that  this  modified  law  had  come  to  be  regaidad 
as  a  distinct  system  of  law.  Not  only  in  the  law  of  Penoo^ 
but  alsi>  in  the  law  of  Things  and  in  the  law  of  GUigatioai 
the  Roman  law  had  been  so  altered  that  its  modified  fomi  ntf 
Ix'  reganied  as  the  fundamental  law  of  the  land. 

Iyx>kiiig  at  the  matter  from  this  point  of  view,  we  may  mj 
that  the  common  law  of  the  Netherlands  was  not  the  Konii 
civil  law,  but  this  new  system  compounded  of  the  ancient  cw- 
toms  of  the  people,  the  ordinances,  chartei-s  and  privikpi 
of  the  towns,  and  the  principles  of  the  Corptm  Jurui,  In  tk 
provinces  of  I{ollan<l  and  Zeeland  this  c«mipoHite  law  was  cilM 
the  Roman-Dutch  law  {RoomHch  HullaiulHch  Recht). 

The  manner  in  which  this  Roman  law  was  applied  in  ik 
diti'd't'iit    provinces    of    the    Netherlands    varied    ooiiaidenblf' 
Frit\slaiid  after  the  time  of  Duke  Alfrecht  adopted  the  Kontf 
law    ahiKkst  ill  its  entirety,  and  this  we   must  always  bear  is 
mind  wh<*n  wi*  consult  such  authorities  as  Sande   and   Huber. 
In   ru*echt  tht*  Roman  law  was  considerably  modified  by  the 
(aiioii    law.     Thus   although  Connnunity  of  Property  was  tht 
(*«)Uiiiion  law  lM>th  in  Hollaml  and  Ttrerht.  in  the  former  {RO- 
viiK*<*  it  applied  directly  the  marriage  was  celebrated,  whilst  ia 
thi-  latter,  following  the  Canon  law.  only  after  ita  oonsamuiaUea. 
Ill  the  su)N*rior  courts,  whosi*  judges  were  skilled  in  the  theoiy 
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id  practice  of  both  the  Civil  and  Canon  law,  the  Roman-Dutch 
w  took  nhape  and  became  a  definite  system  of  jurisprudence. 
I  the  inferior  courts  the  president  was  often  a  lawyer,  though 
le  nienil)ers  were  seldom  otiier  than  burghers  of  good  social 
anding.^and  therefore  the  ordinances  and  customs  of  the 
Hintr}*  or  the  decisions  of  the  superior  courts  were  the  autho- 
tien  which  guided  them.  Tliough  the  Cvrpus  Juris  was  the 
rincipal  text-book  in  the  superior  courts,  its  principles  were 
oi  quoted  at  tirst  hand  in  the  lower  courts.  Nor  is  this  at 
U  surprising  when  we  consider  the  practice  of  our  own 
DAgiiarate  courts. 

besides  the  Roman  law  there  were  few  general  laws  that 
applied  to  the  whole  of  the  Netherlands.  As  each  province 
Wore  the  establishment  of  the  Republic  was  entirely  indepen- 
dent of  the  others,  though  one  sovereign  ruled  over  them  all, 
it  followed  that  the  laws  of  one  province  had  no  eH'ect  outside 
ito  own  frontiers.  In  many  cases,  no  doubt,  the  legislation  ran 
^  the  name  lines,  but  very  often  the  laws  of  one  province 
ditfcred  from — nay.  were  diametrically  opposed  to — those  of 
other  provinces.  Hence  the  law  which  prevailed  in  Holland, 
FriesUnd.  Gelderland.  Utrecht,  Overijssel,  Brabant  and  the 
•wtliern  provinces  was  by  no  means  the  same. 

lu  dealing  with  the  development  of  the  towns,  I  pointed  out 
tbit  at  any  rate  the  larger  towns  came  to  have  many  of  the 
ittributes  uf  small  republics.  Privileges  were  granted  to^them 
y  handve^ten  and  charters,  and  these  privileges  in  many  cases 
nj*iititf«l  the  civil  law  which  was  administered  in  the  toUn, 
friioe  in  the  course  of  time  each  town  accjuired  a  body  of  sptH^ial 
H*  which  applied  to  its  own  burghers,  but  which  had  no  ap- 
icati>n  in  other  towns.      It  wa«  this  fact  which  made  it  so  im- 
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poi-tant  that  the  jus  de  non  eviKimdo  Rhoald  be  strictly  obienrcd. 
The  burgher  knew  the  rights  and  duties  which  the  law  of  hii 
own  town  granted  to  or  imposed  upon  him,  and  he  was  thcrefoR 
excee<lingly  jealous  of  the  right  of  being  sued  before  hi^  ovi 
ju<Ige.  by  whom  he  knew  his  rights  would  be  protected.  On  tke 
other  hand,  if  he  found  himself  in  a  dispute  with  a  ttvanpr 
within  the  walls  of  his  eit}^  it  was  but  natural  that  he  aImmU 
strive  to  bring  the  stranger  before  the  courts  of  his  om-n  Iowa 
In  this  way  arose  the  law  of  ari-est  so  peculiar  to  the  cities  of  tk 
Netherlands.  To  make  confusion  still  worse,  there  were  certu 
privilege<l  classes  of  citizens  who  were  not  bound  even  lyike 
general  laws  of  their  own  town,  but  could  appeal  to  the  uptad 
privilegtis  acconled  to  their  order.  To  these  privileged  clasMK 
belonged  amongst  others  the  nobles,  the  kuightn  (ri'lderm-kt^l 
and  the  professors  and  students  of  the  universities. 

The  ]mp<jrtance  of  the  civil  law  is  seen  in  Damhooderf 
^li vision  of  law  into  Jum  tH-riptam  {btmrhreitn  recht)  and  jm 
iioii  t<rrtfttntn  iuiiht'Mrln'eveii  recht).  The  jiu^  /^crifttum.  bi 
tells  us.  "  is  really  that  law  which  the  Romans  of  old  com- 
«iiitt(Mi  tn  writing  for  the  purpose  of  governing  the  Kepol^ 
lie.  ...  so  that  when  we  speak  of  the  written  law  w«  meti 
ii<ithing  but  tile  Roman  law."  It  was  the  law  adopteil  bj 
thf  nations  of  Kurope.  and  was  therefore  called  the  j»^ 
'•nininu  ne  nr  j*i'<  nnircrsfde  Mt*riptuitL  By  the  ^'h^  iioii  «-i^/»' 
ftnii  Damhouder  m«Mins  the  particular  privileges.  HtatuUiA 
'«nHnancoH.  customs  and  manners  which  exist  in  each  towi 
«#r  pmvinee  aoc*>nling  to  the  nee<ls  of  the  place  {Pnuris  J'lni 
r.  xii).  The  ilivision  itf  Damhouder  is  very  important,  for  ii 
^linws  till*  great  authi»rity  which  the  author,  an  a  practioi 
Jurist,  attributed  t<»  the   Roman  law. 
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Memla  deals  more  logically  with  the  subject,  and  though 
hm  mkio  attributes  a  very  great  authority  to  the  Roman  law, 
lie  perceives  that  the  enactments  of  the  provinces  are  of 
greater  force  than  the  civil  law.  He  divides  the  jtia  civile 
{landrecht  of  burgedijk  recht)  into  the  jus  acHptum  and  jxls 
iMm  mnriptum.  The  ju»  scriptum  he  divides  into  (1)  law  in- 
troduced from  elsewhere,  and  (2)  native  law.  By  the  former 
be  means  the  Roman  law  (jiis  Romanum),  by  the  latter  the 
ordinances,  placaten,  privilegen  and  keuren.  Merula  points 
out  that  inasmuch  as  the  native  written  law  is  more  recent 
than  the  Roman  law,  where  these  differ  the  native  law  is  to 
be  preferred  to  the  jus  int'roductum. 

By  unwritten  law  he  means  the  ancient  customs  of  the 
people.  He  tells  us  that  recourse  must  be  had  to  the  customs 
of  the  people  (oude  gewocmte),  when  neither  the  native  or- 
dinances, jcc,  nor  the  Roman  law  applies.  He  looks  upon  a 
custom  as  a  traditional  law.  Owde  getvooihte  welke  is  eene 
^Hget^ehreve  wet  en  Burger lijk  recht  bevestigt  doai'  Utnglieid 
Mm  tijd  ingevoerd  eii  aangenoinen  door  Umg  plegen  en  een 
ttUswijgend  consent  en  bewiUigen  van  luiden  niet  strijdende 
imtet  de  u^t  der  Natuure,  These  customs  he  divides  into 
jpeneral  customs  applicable  to  the  whole  country,  and  special 
cnatomM  applicable  only  to  certain  local  it  Ium. 

It  i^  important  to  note  that  Merula,  like  Damliouder,  is 
still  su  mastered  by  the  dignity  and  force  of  the  Roman  law 
tliat  lie  places  its  authority  above  the  general  cUHtonis  of  the 
eounlrj*.  In  this  he  was  wron^.  The  treneral  custoniH  of  the 
country  are  superior  to  the  rulos  of  the  Roiuaii  law  where 
in  th^  course  of  time  the  former  have  obtained  the  recognition 
n{  law.     Thus  the  community  of  husband  and  wife  in  the  pro- 


206  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

vince  of  Holland  prevails  over  the  rules  of  the  Roman  Uw 
Attain,  the  law  of  NaaHfintj  (jhh  refrttctuM)  wan  h  ^]*^)m1 
custom  of  ^reat  antitpiity,  which  applied  to  certain  placv^i  «iich 
a^  Delftland.  Rynland.  South  Holland.  Voorne  and  elsewhere. 

Of  recent  years  some  Dutcli  \vrit«»rs  have  striven  to  thr^w 
doubts  not  only  on  tin*  anti<|uity  of  the  n-ception  (»t  the 
Roman  law.  hut  also  on  its  rtTect.  I  think  no  better  an«vrr 
ean  bo  jjiven  to  this  dtvsire  to  detract  from  the  authority  »i 
tht'  Roman  law  t^an  th<*  virws  of  two  such  eminent  Aod 
authoritatiw  writ«M-s  a**  Damhouder  and  Merula.  Surely  ihrT 
art'  l)«'ttfr  judjjrs  than  ourst*lves  of  the  soojk*  of  I  hi-  Ri<iaM 
law  at  the  tiim*  th«*y  w«*re  writinjj  and  during  the  ininietliAtt-iT 
pn'cedin*;  pi^jjKl.  If  tlu'n  Wf  rind  tht*m  treating  the  Riitiian 
law  as  the  conunon  law  of  Holland,  we  must  cvtneludr  lliAt 
tiny  attributiMl  to  that  law  a  v«ry  high  authority.  It  nrtv 
b('  wron^r  to  say  that  the  Roman  law  was  the  cointn<^n  1a v 
of  Holla  ml,  for  in  many  n'spects  the  ancient  custom*^  and 
native  lr;^islation  had  mtHlititMl  the  civil  law  into  the  Ronun- 
huteh  law.  It  certainly  was  a  jfis  MtJ^iduirhnu  of  *tidi 
autliority  as  Id  In*  almost  npiivalent  t«i  the  ciminiun  law.  for 
there  wtM't'  so  many  cas«'^  in  which  the  old  customs  axhI 
nalivf  laws  werr  inMitticient  to  deal  with  the  rapidly  ;jn>win£ 
Tnidf  ami  eomiiiei-ce  of  the  Netherlands  that  the  Roman  iaw 
wa-*  th«*  \vsti«m   most   j^t-nerally   resort tnl  U>. 

\Vi«  sri'.  thfH'fore.  that  in  the  time  i»f  Menila  <end  of  the 
^i\t •■filth  ernturv)  ih**  law  to  l>e  applitfii  was  : — 

i  I  )  Tln'  ;;fiifral  <  )rdi nances  which  referreil  to  all  the  pn»- 
vinees  nf  the  union. 

i'l)  Th*'  nrdinaMcrv  wliich    appli«Hl  to  the   particular  pp> 
vinet*  in  which  th»'  causi*  of  action  arone.. 
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<3)  The  speciaT  privileges  of  the  district,  town,  village  or 

estate. 
<4)  The  special  privilege  which  applied  to  the  individual 

plaintiff  or  defendant. 
(5)  The    Roman-Dutch   law,   i.e,   the   ancient  customs  en- 
grafted on  the  Roman  law. 
(H)  The  Roman  law  of  the  Corjius  Juris,  or  in  some  cases 
the  Canon  law. 
I  Ahall  now  pass  over  to  consider  these  in  greater  detail. 

(1)  Statute  Law.— Merula  defines  the  Statute  Law  as 
embracing  all  laws  that  have  been  passed  by  the  sovereign 
power,  whether  such  power  resided  in  one  person  or  in  a 
eotmcil.  After  the  union  of  the  seven  States  there  were  two 
kinds  of  statute  law:  (1)  statutes  which  applie<l  to  all  the 
provinces  (»f  the  nnion,  and  (2)  those  which  applied  only  to 
a  particular  province.  T-he  statute  law  was  divided  into 
ordinaDoeM  and  privileges  (ordonant  ien  and  jyriviUffien), 
Ordinances  are  laws  passed  b}^  the  sovereign  power,  to 
be  strictly  observed  by  all  to  whom  they  apply.  These  or- 
dinances bore  different  names,  such  as  edicten,  mismi^en, 
ajfpTobtituhi,  amfirmatien.  revocatien,  instructieff,  amplia- 
then,  kc 

Some  ordinances  were  general  and  applied  to  the  subjects 
of  the  whole  province,  whilst  others  only  applied  to  particular 
towns,  districts,  wards  or  persons.  These  were  called  special 
or^linances.  The  heading  of  the  ordinance  varied  according 
Vf  th*-  period  at  which,  and  tlie  provinc«*  when*,  it  wah  issued. 
H^rv  an-  a  f»^w  examples : — 

Karl    by    der    G^rtitie    GiMln    Roi/nische    Keiser,   &c..    frrttvg 
♦VIII   Holland 
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Phillij>8  by  der  Grafie  G(xh  Koning  van  Castilien,  kt^ 

Ginve  van  Holland. 
1)6  Riddernchap,  Edelen,  en  de  Sted^n   ran  Holland,  kt. 
repreaenteerende  de  Staten  9*nn  de  zelve  landen.     Dt 
Staten  rati   Haihind,  Zeeland  en  We»t  Friedand. 

(irotiuh  says.  "The  (general  written  law  consistH  of  enaet- 
iiients  (if  the  States,  i.e.  of  the  knights,  nobles  and 
representatives  of  the  larcre  towns;  or  placaatR  of  the  heMk 
of  provinces  (land**  hiHtfdcn)  to  whom  such  power  lia»  been 
hiwfully  <(rante<i  hy  the  StateH  under  the  title  of  ooaoti. 
lords,  crovernors  or  cliief  i nac^ist rates '*  {Infill.  1,  2.  17).  If  we 
examine  the  finxft  Pbtcaat  Boek  we  Hhall  tiiid  many  exampla 
of  i^eneral  enactments,  either  by  way  of  a  placaat  of  the 
count,  or  hy  way  of  an  ordinance  {3asse<]  by  the  Staten  of 
Holland  and  West  Frieshind.  or  by  the  States  of  all  the 
provinces. 

An  example  of  tint  former  class  is  the  Political  Ordinaoet 
or  Perpetual  Kdict  of  the  Emperor  Charles  V  of  the  4th  of 
Oet'iluT.  l')4().  p'ljanlinij  bankruptcy,  marriages,  uaury.  Ce5tft- 
mfnt*».  pn»t«»cols  of  notaries.  &c.  {G.P.B.  vol.  1.  p.  IWli.  The 
liitislali-  Sueeession  Ordinance  of  the  iKth  Dt-cenilwr.  159? 
{h'.P.Ji.  \iil.  I.  p.  :U.S).  i^  an  example  uf  a  placaat  of  the 
knii^lii^.  noiijf^  and  towns  of  Holland  and  West  Friealaud.  It 
iH'i^in*.  thu^  :  "Tin-  Kni;;lits  i  riddrrtfrhtfp).  XobK*s  and  Toww 
i»f  IIitJiaMd  ami  WeM  Frif<^land  npre.senting  the  several  EKtato 
of  ilioM'  pri>vinet's  priH^laim."  A:c.  S>metinies  an  ordinanee 
W!i^  p.i^N.il  \ty  till-  Stairs-(ieneral  of  nil  the  proviucea.  and 
th'  11  it  atlretcd  tht*  wholr  Kepulilic.  Such,  for  iiLstauce,  is  the 
Oi-linamv  -f  tlit-  -Jtitii  .luly.  ir)Hl  {G.P.R.  vol.  1.  p.  25k  hy 
wliieli   til*    ainhnrity  of  the   Kin^  of  Spain  waH  abrogmtfid  in 
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le  oniied  provinces  This  placaat  be/^inn :  "  The  States- 
enerml  of  the  United  Netherlands  to  all  who  may  see,  hear 
•  r«ul  these  presents,  greetinfr"  &c.  The  ordinances  relating 
»  particalar  districts  or  towns  that  were  passed  by  the  States- 
tfiier&l  or  by  the  States  of  Holland  were  in  the  same  form 
»  the  ordinances  of  general  application,  but  the  local  ordi- 
ances  of  the  Supreme  Court  or  of  the  Court  of  Holland  began 
fiUM :  "  Inasmuch  lis  it  appears  to  the  Supreme  Court  (Hoogen 
Uulr)  that/*  &c.,  or,  "The  President  and  Councillors  of  Hol- 
Mtd.  Zealand  and  West  Friesland.  to  all  who  may  see,  hear 
r  read  lhc*s4»  presents,  greeting."  &c. 

Besidt'M  these  legislative  l)odies  of  greater  power  there  were 
leai  assemblies  who  hari  the  jxjwer  of  legislation  in  certain 
Bait<*rs.  Ordinances  were  passed  "  by  the  lawful  assembly  of 
be  <4chout.  burgoniast*»r  and  schepenen  with  (jr  without  the 
iMiiicillors  or  vroedschappeu  in  the  towns,  dyk,  graaf  and 
eemra^len.  Iniljuw  and  mannen  and  also  schout  and  schepenen 
QtAide  the  towns  in  so  far  aw  they  have  received  from  the 
ItateM-Ueneral  or  the  heads  of  Provinces  the  riglit  to  make 
»w>%"  (Grotius*  Infriftl.  1,  2.  1«).* 

(2)  Privileges  \^ere  special  benefits  acconled  to  an  indi- 
idual  or  to  a  juirticular  district  or  town.  These  privileges 
reiv  extremely  imixirtant  during  the  sixteenth  and  seventeenth 
t'Otories.  for  special  advantages  in  tin*  way  of  tolls,  jurisdiction, 
oocemon.  &c..  had  been  granted  to  nearly  all  the  large  towns 
ikI  important  villages.  As  tlu\v  differed  materially  fnun  one 
ii«>thi*r,  the  laws  within  a  very  small  radius  m.^^lit  br  in 
iopt.»l«*ftH  cf>nrtict   with  one   another.     Students   in    tlu*    universi- 

•  Tl»e  »tatat«  Uw  i^  to  >m»  ioumi  in  the  (trxwt  Plnennt  Httfk  ant!  Jnarl>ofkm, 
-^M  privileges,  cbarten*,  &r.,  are  r<»llect«l  in  Van  Mieri*'  firoot  f'harttr  liofk. 

O 
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tios  hoH  niiTn«»nnis  Hpecia)  ri^htn  ncrorded  to  them.  ^.g..  th^y 
WPiv  toll  fre**,  they  ooulH  not  l)o  cited  before  the  onlinary  jadp- 
their  IkkiIcr  eoiild  not  >>e  hoW  in  execution,  &r. 

(3)  Keuren.— Many  of  the  townn  had  ribtained  from  tlif 
thirteenth  eentnrv  onwjirds  the  privilege  of  making  certain  Uw« 
and  re^ilations  for  their  hnrghers.  These  had  to  he  HuhmittMi 
to  rtnd  approved  of  by  th«*  count  or  liis  representative,  and  w«»» 
th#»n  known  as  keunMi  (unll^  kpiir^v.  i.e.  (ffhvl^v  nf  Statnlfm 
rav  de  Staff  of  pftiftfHf). 

(4)  Ancient  Customs. —The  ancient  customs  which  w*»r 
recognised  during  tli«»  sixteenth  century  as  part  of  the  omnm 
law  of  the  Innd  wt^n*  such  as  had  from  time  immemorial  bfMi 
recognised  as  law.  They  were  derivj-d  from  various  •w^urrr^ 
from  the  Lex  liipiiaria,  the  Le^r  Salicfi,  the  Jtijt  SaranirMm. 
the  Jufi  Frnsinim.  the  Lf.r  Rnmnvu.  the  Capif^tlnria  and  nthir 
ancient  l»odies  of  law.  Resides  the  community  of  goods  foA 
nnnsting  aKne  n>f erred  to,  the  following  may  serve  as  example* 
im movable  prop»rty  had  to  b»*  transferred  lM»fore  <vhout  uA 
scliepiMien  :  )iyiN)thecations  had  to  >>e  n»gistered  before  <«chniit 
and  scliejH»ni»n :  stolen  proj)frty  sold  in  market  overt  mnld  wt 
\w  i-eclaimef]  in  many  pjirts  of  Holland.  Man3'  other  examples 
will  ^»ceur  during  the  e<»urse  of  this  work. 

(5)  Roman  Law  and  Ccuion  Law. --This  subject  hv 
jilri-ady  Immmi  dealt  with.  For  the  mode  of  it«  applicatvv) 
I  vluill  refer  the  reader  to  Van  der  Kee.Hs«»rs  TT^^jm  SM^iU 
Nc»s    10  2:^ 

\A*i  US  now  ci>nsidt*r  how  the  judges  applied  the  law.  M  a 
case  were  tried  U^fnri*  a  lower  c«iurt  in  the  country  i  piaffe  lawli 
then  the  Judge  would  apply  such  statute  law  an  aflect^tl  ih^ 
whi»le  i»f  the  province*.      If  no  such  statute  law  applied   to  thr 
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then  he  would  conmder  whether  there  exinted  any  privi- 
lege or  Hpeeial  charter  which  would  solve  the  difficulty.  Fail- 
ing thefle  he  would  consider  whether  any  general  or  special 
mncient  custom  (aud^  ffevHMmte)  applied.  If  such  a  custom  did 
Apply  he  would  interpret  it  according  to  the  canons  of  interpre- 
tation of  the  Roman  law.  If  no  custom  applied  his  decision 
would  be  governed  by  the  principles  of  the  Roman  law.  In  the 
aoothem  provinces  he  might  apply  the  Canon  law  if  that  were 
in  conflict  with  the  Roman  law.  If  the  dispute  came  before  a 
town  court  the  judges  would  first  refer  to  the  charters,  keuren 
or  privileges  of  the  town.  If  no  such  special  law  existed  then 
the  same  procedure  was  adopted  as  in  the  district  court,  and 
where  no  general  ordinances  applied  the  case  would  be  decidiKl 
by  Uie  Roman-Dutch  law. 

The  higher  tribunals  and  courts  of  appeal  would  proceed 
in  a  similar  manner  to  apply  the  ordinances,  privileges  and 
common  law  in  turn.  Inasmuch,  however,  as  the  judges  of 
these  courts  were  composed  of  lawyers  skilled  in  the  Roman 
law  and  trained  to  apply  that  system  of  law  to  settle  dis- 
potcH.  the  influence  of  the  Roman  law  in  the  higher  courts 
was  Car  greater  than  in  the  courts  of  baljuw  and  niannen  or 
of  pchout  and  schepenen.  This,  as  we  have  seen  in  a  former 
ehapter,  was  often  a  matter  of  complaint. 

As^  the  modifications  were  very  slight  in  this  respect 
during  the  seventeenth  and  eighteenth  centuries  the  above 
will  «erve  as  a  statement  of  the  general  application  of  the 
«itatut«*  and  common  law  in  Holland,  the  province  with  which 
we  in  South  Africa  are  mostly  concerned. 
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CHAPTER  XXVI. 

LKOISLATION  OF  THE  SIXTEENTH  AND  BEGINNING  0 
THE  SEVENTEENTH  CENTURIES. 

Bkfore  I  pass  over  to  the  writ^^rH  on  .Hiil^stAiitive  law  wh 
H(mri«lu*d  towiinls  the  end  of  the  sixt#»«»nth  and  the  bejnnDii^ 
of  the  s«»\Ynteenth  centuries,  it  will  U»  fts  well  to  )jive  i 
whort  account  of  tlie  le^jislative  activity  of  that  period  i 
have  already  ]>ointed  out  how.  in  the  f<mrteenth  and  |]ft«eotil 
c**iituri(*s,  the  various  towns  ha<I  nKMlitie^l  and  altered  the^iu 
rtntmnni^  hy  ohtainin;^  frcMii  tlie  counts  various  privili^ 
chartrrs.  handvtst«'n  and  keuren.  The  tendeucj'  during  tho« 
cnitinifs  wa^  to  nuKHfy  tli«*  jtfx  Mrnpf^iui,  according  to  the 
net'ds  of  tin-  particular  place  or  district.  Pwiple  verj*  fmat 
[N'reriviMl  the  advanta<re  t»f  hrin^^in^  the  law  up  t«>  date.  AJa 
tif  adapting;  tlir  tjreat  principles  of  «M|uity  c<»ntained  in  C^ 
i'tn^fitiA  Juris  to  the  exij^encii's  of  a  more  active  commer^' 
liff  Thfr*'  wrre  j^real  ;;eni'ral  caum's  at  work  thntUffW 
till*  l**n(rth  and  hreadth  of  KuroiM.'.  which  nect^ssitated 
chan;;»-  in  thr  laws  timt  had  pix'vailed  during  the  niiil'^ 
iixrv^  \\\\\\\\^yA  thr.v  caus(*s  We  nii;^lit  rnunierate  the  de^ 
n\  v'\*r\i\  tVndali^ni  tin-  spread  of  connnerce.  the  ^»wiu;;  ■ 
tlui-nce  anil  ini[M»rt4inee  nf  the  towns,  and  the  revolt  aipuis-' 
Papal  authority  which  follo\vf'<l  uiN)n  the  jj^neral  revival  o 
Ifarnin^.     Thest*   causes   at1i*c*ted    the    Netherlandn   in  the 


way  as   the}*  atft^cttnl    the    rest   of   western    Europe,  though  ii 
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Holland  and  the  other  northern  provinces  they  produced  their 
efleetn  more  rapidly,  owing  to  the  intensity  of  the  struggle 
between  the  people  and  their  hereditary  sovereigns. 

It  was   during  the   reign  of  the  House  of   Burgundy  that 

tht)  tinit  attempts  were  made,  on  a  large  scale,  to  secure  some 

uniformity    in    the    administration    of    law.      This    desire    for 

uniformity  was  fostered   by  the   House  of  Austria,  and  when 

the     Revolution    ended     in    the    establishment    of    the    Dutch 

Republic    there    was    such    a    breaking    away    from    the    old 

cr3r!itallised  system,  that  the  great  geniuses  that  Freetlom  had 

given   birth    to  were   enabled   to   impress  up<jn  th^  nation  the 

necessity  of   accepting   the    new    ideas,    that   had    been   strug- 

l^ing  for  more  than  a  century  to  obtiiin  general  recognition. 

Men    saw    that    the    country  had    greatly  sutfere<]    in    its 

<i«velopment    on  account   of   a   lack   of   uniformity,   and    they 

wight  t-u  renjedy  this  defect  in  every  branch  of  law.     It  was 

<'oring  the  reign  of  Charles  the  Bold  that  the  burghers  of  the 

^^etherlands    began    to   appreciate    their  power.      When  he  fell 

*^>Qis  XI    of    France    stretched    out    his    arms    towards    the 

^Netherlands,     but     the    wary    burghers    of    Antwerp,    (thent, 

'  ^J^ocht,  and   the   other   great   towns   saw    that    more    was   to 

"^    fCuned   by  supporting   the    Lady  Mary  of    Burgundy  than 

^•^   crafty  French  fox.      They  called  an  assembly  together   at 

^bent  and  swore   to   support   the  young    princess.     In    return, 

"OWcver.  for  this  support   they  made    her  promise  to  the  pro- 

^^c^?*  and  cities  of   the    Netherlands   a   Charter   of    Libertif.s. 

*"i^  charter.  calle<l   Ik    (ri-oot    Pririleijie,   the    (treat    Privilege 

or  )iagna   Charta   of    the    Netherlands,    was   granted    in    1476 

{(iP.B.    vol.  2.  p.  H58).       It«  provisions  have  l)een  enumerated 

in  A  former  chapter.      This  shows  clearly  the  great  power  to 
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which  the  towns  had   attained,  and  alw)  points  to  th^  weftkes- 
ing  of  the  arbitral*}'  authority  of  the  hereditary  princes. 

From    thiH   time   onward    the   struggle   between   the  peopb 
and    the  hercnlitary  counts   began  in  earnest,   until  at  the  ctfl 
of   the  sixteenth  century  the  seven    northern    provinces  thmr 
off  the  S()anish  yoke  an<l    Ix^'gan   a   new   and    vigrirouft   life  m 
the  Dutch  Kepubh'c.     One  of  the  first  steps   that   inaugurated 
the  policy  of   attaining    uniformity  of   law  was   the    establiflii- 
iiieiit   of    the    Great    Council   or  Supreme   Court  at    Meehlia. 
alreiidy  referred  to  in   a    former   chapter.     The    next   step  wi^ 
to   ascertain    what    the    various   customs  were    throughout   the 
Netherlands,  for  whenever  an  attempt  was  made  to  paw  nume 
general  law  niui  or  other  city  would    bring    forward,  in   appo- 
sition t<>  the  law.  some  ancient  privilege  of  which  the  adviMrft 
of    the    hereditary  sovereign    had    never   heani.       The  eariiff 
princes  had  tried  to  cop*  with  this  difficulty,  but  ah  they  wcf* 
mostly  aliens  and  their  policy  suspecte«I.  they  did    not   nchkvf 
much    of   what    they    desired.       Charles    V.    however,   was  if- 
;;ar<led  as  a  native  prince,  and  it  was  chieHy  during  hi^*  rtifl 
that  the  great  innovations  l)egan  to  }>e  intnxluced.  and  tlial  * 
strong   attempt    was    made    to   carry  out    the    {silicy  of  inin>- 
dueiiig  uniformity  into  law  and   administration.      This  periw 
has    l>een    called    by  Dutch    writers    the  |H»riod  of  the  aiVai** 
rtfonuatif^ii  or  n«*w   reforms.      These  reforms  were  not  iwo*^' 
as  in  oMen    time,   by  the  counts  as   privileges    or  keuren.  ^^ 
wtTf  proiiiuIgaUr^i  as  general  laws. 

In  1581  (.'harles  V  issued  a  placaat  at  Ctrecht  {iif^ 
i'iitni,ti  Hink  v,n}  I'trecht,  v'.)I.  1,  p.  414).  in  which  he  de«rly 
exprfKsisl  tht?  tendency  of  the  new  Irgi station  "  that  the  cuirtOBi^ 
of   our  lands  <m  this  side  of  the  Rhine  shall    he   reduced  in\0 
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ng  within  six  iiionthH,  and  that  these  cuHtoinH  ho  reduced 
riting  Hhall  l>e  presented  to  uh  in  order  that  we  may 
line  them,  and  after  due  deliberation  promulgate  them, 
le  lotereHt  of  reanon  and  justice,  and  for  the  well-being, 
t  and  advantage  of  all  our  vassals  and  subjects."  He 
gives  us  liis  reabOiU4  for  this  step — "  because  often  these 
«iiM  condict  with  one  another,  and  the  burghers  are 
hy  injured  and  suffer  great  loss,  and  all  because  of  tlie 
ttiat  they  are  not  reduced  to  writing  and  duly  approved 
LitigantH  were  caused  great  annoyance  and  expense, 
jse  whenever  a  custom  was  pleaded  it  had  to  be  proved 
itoeftses.  and  as  a  turbe  van  getaigen,  or  a  great  number 
itnesses,  were  required,  the  inconvenience  of  the  practice 
be  readily  appreciated.  Two  strong  reasons,  therefore,. 
*  for  uniformity,  (1)  to  reduce  expense,  and  (2)  to  make 
law  certain  (Zypaeus,  Not.  Juris.  Belg,  p.  38).  In  154(> 
milar  proclamation  was  issued  referring  to  the  whole 
lie  Netherlands.  Some  of  these  customs  affected  certain 
t»  only,  others  affected  districts,  whilst  others,  again,  ob* 
h1  in  several  of  the  provinces.  So  suspicious,  however, 
>  the  burghers,  that  it  was  no  easy  matter  to  obtain  the 
yA  ififormatiou,  and  we  consequently  find  Philip  IL  as 
aH  1570.  complaining  of  the  difficulty  of  ascertaining  what 
customs  and  privileges   really    were. 

f,  therefore,  we  consider  the  tendency  of  the  legislation  of 
Hixlwntli  century,  we  shall  readily  appreciate  that  its 
1  objt'Cl  was  to  do  away  witii  these  floating,  inconvenient 
"iiirt.  and  to  i»'gishite  in  such  a  way  that  the  new  laws 
id  regulalr  the  legal  relati<ins  of  the  iniuibiuints,  if  not  of 
wliult*  conntry.  at  any   rate  of  the  various  provinces. 
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I  Hhall  now  consider  Huiiiewhat  in  detail  the  vArioa«  ifiu 
mcntH  which  dealt  with  private  law,  and  which  hii  profoan 
mofh'fied  the  common  and  cuHtoniar}^  law  of  the  country. 
shall  endeavour,  ah  nnich  as  |)aftsible,  to  adhere  to  chronoli^ 
ordt^r:  hut  wliere  it  will  Imt  eanier  to  appreciate  the  chaD|^■ 
jjroupin^  together  cotrnat**  let^iHlation  I  shall  unx  rij^idly  nlh* 
to  the  Roquenci*  of  tinir. 

The  Placaat  of  1515.  re<^anlini/  lessues.  I'Xeniplitif-*  *•• 
clearly  the  difficulties  that  were  cauHe<l  hy  the  prevalew* 
unwritten  customs  and  th<*  means  that  wen*  adopteil  t'l  '»ih 
come  the  difficulty.  The  preambh'  to  this  placaat  stal^  rhi 
complaints  were  daily  <^rowin<x  more  and  nu»re  frtNjuent  tk 
whenever  land  was  le&sci]  tht*  least^es  at  the  rxpiratiun  <if  tk 
term  allege<l  some  cu^ttom  or  other,  hy  which  they  clii»i^ 
the  rii;ht  to  hold  ov«m-.  Xot  (»nly  did  the  lessees  hold  «•«« 
themselves,  but  th«'y  suhK»t  or  sold  their  alleirtMi  jttm  ri^'mfiM* 
to  third  parties,  who  naturall}'  cinn;;  to  the  land  they  hii 
paid  for.  This  state  of  affairs  lefl  to  constant  breachi»  uf  l^ 
peact*.  and  it  was  thert*fore  considered  aflvisable  t<»  put  a  «f 
t(}  thest*  unreasonable  claims  on  the  part  of  lesseeff  tnd  «^ 
lessees.  Charles  V  then^fore  provldetl  that  no  one  coM  ^ 
claim  to  any  land  as  a  lessee  t>r  sub-lesaue.  unless  h«"  r*" 
show  that  he  hehl  a  written  leaM'  from  the  owner  1* 
placaat.  howev«*r.  did  not  entirely  remedy  the  evil,  for  it  ■■ 
apitarently  disrei^ardiMl  in  many  places:  hence  we  tind  ^■'1' 
provisions  made  at  various  times  lx>th  in  Holland  aud  Zcclii^ 
e.g.  in  1580.  165S  and  1664  aU\B.  vol.  1.  pp.  :)dD.'36S:  '"d  ^ 
p.  2515:  vol.  4,  p.  1035). 

In  1521  an  iinlinance  was  passed  which  pn>vided  ihtl  jti^ 
must   have  its  eoursi*,  and  that   no  plea  of  priviles(e  euoU  ^ 
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ip  againMt  the  procens  of  a  Huperior  court  (Irudmcivev  nan 

rhe  Roman  Church  in  Holland,  an  elnewhere,  had  acquired, 
cipally  by  way  of  crift  or  le^^racy,  vast  feudal  and  other 
aina  For  these  no  service?  was  rendered  and  no  taxes 
?  paid  to  the  Crown.  Pubh'c  opinion  was  very  hostile  to 
Church  all  through  the  .sixteenth  century  on  account  of 
aboRes  which  had  crept  in.  and  even  good  Catholics  sought 
heck  th«*  growing  tendency  of  the  ('hurcli  to  HC<juire  large 
(emions.  In  1524,  therefore,  a  great  blow  was  dealt  t«>  the 
irch  by  the  promulgation  of  a  placaat  that  ecclesiastical 
ie«  were  forbidden  from  acquiring  lands  by  testament,  legacy 
lonation  {G.P.B.  vol.  1,  p.  1588).  In  1529  an  important 
auU  was  published  with  regairl  to  the  alienation  and 
lothecation  of  immovable  property  ((j,P,B.  vol.  I,  p.  373). 
It  waN  an  immemorial  custom  in  Holland,  ditTering  therein 
n  the  Roman  law,  that  no  pledge  of  land  held  good  unless 
iiad  Ijeen  effected  cfmini  judU'e  Ifxn  rei  siUie.  Gradually, 
rever.  a  custom  appears  to  have  crept  in  t<3  mortgage  the 
I,  not  before  the  court  of  the  place  where  the  land  was 
ated.  but  before  any  c6urt  in  the  province.  The  practice 
w  up  to  execute  the  mortgage  conim  jxiAice,  but  not  comtn 
ice  ivi  ttUne.  This  naturally  led  to  great  abuse,  and  defeated 
verj-  object  of  the  law  requiring  registration.  Henct*  the 
linanoe  of  1529  was  paased  to  stop  this  growing  custom.  It 
t^  that  it  had  become  customary  for  persons  U>  alienat*^ 
hypotKeAte  their  land  befori'  judges  other  than  those 
bin  wht>s«'  jurisiliction  the  property  was  situati'il,  and  that 
rehy  purcha.si*i-s  of  lands  were  defrauded  and  a  multiplicity 
awMiitM  engendered.      Moreover,  in  this  way  the  payment  of 
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proper  dutieH  was  evaded.  inaHinoch  a^  the  judge  did  • 
kuow  the  true  value  of  the  land.  To  obvi/ite  thift  the  (M 
uauce  enacted  that  in  future  no  alienation  or  hypoiheeiUaaD  * 
immovable  property  should  take  plact*.  except  before  the  jodj 
within  whose  jurisdiction  the  land  was  .situated,  and  all  tni 
fei-s  and  mortgages  not  complying  with  this  proviHiou  of  tl 
law  were  declaimed  null  and  void.  This  matter  of  refpnintii 
waH  dealt  with  in  several  later  placaats,  notably  in  the  Politiqi 
C)rdonantie  of  15M),  arts.  .S5-38. 

We    now  come    to    one    of    the  great  couHoiidatiou  acU 
Charles  V.      This    is  the    Perpetual    Edict  of  the  4th  Oeiob 
154()  {GJ\B.  vol.   I.  p.  311).      The   preamble  to  this  veij- ii 
[lortant   placaat    states    that    it  was    pronmlgated    in   «Mtltfr 
check    the    heresy   that  was    creeping    into    the    provinoeB. 
remedy  the    expanse    ctuniected   with    lawHuitM.  aud  to  piwi 
for  a  pure  administration  of  justice  which  would  deal  equil 
'    with  l>oth  rich  and  )hm>i.     The  preamble  g«»es  on  to  point  o 
the    great    impulse    tnule    had  rtH,*eived.   aud    that,  in  older 
guard    and    foster    that    trade.    debt4irtt    muut    be  coinpellcd 
]iay  their   debts    and    must    be    prevented    fnmi  evadiu^  tb 
liabilities    by  Hight.      The  Ordinance,  therefore,  priivilkvi  lb 
all   persons  who    alisent    themselves    from    their  onliiiarv  fV 
deiiee.s  with  the  obji'»ct  of  defrauding  their  creditont  arv  to 
reganleil  as  common  thieves,  and  if  catight  may  be  suiumtfi 
dealt   with   anil    publicly  hanged.      PerHons  who   aid  and  «k 
such     fugitives,   as    well    as   the    \iives   of    the    latter,   atv 
In*    held     liable    for    the    [jayment    of    the    whole    debt,  *> 
unleKN  they  fiay  in  full  they  may  be   imprisoned  or  otherwi 
punislnnl. 

Article   :i  <leclares    that    all    C(»ntractM   made  with    fugiti 
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uikniptH,  and  all  nales  or  alienationN  made  by  them,  are 
Did  if  prejudicial.  U)  creditorH.  Tliis  article  \h  the  origin  of 
nr  law  with  regard  to  fraudulent  alieiiationA  and  undue 
r«ft^reoce.  It  was  connidered  so  heinous  an  act  to  leave  the 
MiDtry  ill  order  to  avoid  [laying  ones  debtn  that  the  Ordi- 
anci*  in^iNted  on  their  |>uni.shment,  even  if  afterwardH  they 
mid  their  creditorn  in-  full. 

Article  (>  provides  that  the  wives  of  bankrupts  can  make 
Ki  claim  upon  the  estaten  of  their  husbands  until  all  the 
Tvditors  are  paid  in  full,  though  tliey  retained  their  pre- 
fetviice  with  regard  t4>  goods  bniught  by  them  U)  their 
limbaiuls.  either  by  antenuptial  contract  or  by  succession.  It 
^«^  on  this  article  that  the  well-known  case  of  S,  A.  Bank*s 
TrmiUejf  v.  (^hiappiut  (Buch.   IHCJJ),  p.    143)  was  decided. 

Article  7  provided  against  corners  in  any  particular  article. 
No  inerchant.  tradesman,  or  other  pei*s(jn  may  make  contracts 
■rf  the  nature  of  a  monopoly,  or  prejudicial  to  the  public 
v^ltare,  aa.  for  instance,  to  buy  up  all  goods  of  a  certain 
l^iiMl  iu  order  to  create  a  corner,  and  so  obtain  excessive 
pricwt.  TJie  penalty  was  the  confiscation  of  the  goods  so 
^^lered'and  "arbitrary  punishment.'  The  same  article  also 
f*jrWe  the  granting  of  monopolies  by  any  town  or  corpo- 
fJUion. 

Article  8  launclies  <mt  against  usui^rs,  inasmuch  "as  they 
^•Qv*  the  loss  cif  many  souls  and  do  great  damage  to  the 
^^y*\ir  welfare.  *  The  Ordinance,  therefore,  limits  intere.st  U> 
^  |>»T  Ofut.  for  ihf  preservation  of  sonj.s.  the  constTvation 
'  tii»-    holy    (yhristian     l>elief.     and     tin*     ciMivenieiice    of     the 

^V    haw    M*tMi    al>ove    that   the    Houses  of    Burgundy  and 
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AuRtria  strove  an  much  as  poAsible  to  make  the  law  n  ii 
Netherlands  anifoi-m.  In  order  to  achieve  this  dgect  irtidb 
10  provides  that  all  custoniH  must  Ix^  reduced  t^>  writing  ■! 
receive  the  appn>val  of  the  court 

The  next  article  aims  another  shaft  at  the  Chnith.  I 
provides  that  ecch^siastics  may  not  censure  the  judj^mmud 
the  secular  courts,  but  if  the}^  have  any  objection  to  fid 
judgments  they  must  enttM-  these  objections  by  way  of  iffB 
sit  ion. 

Article  12  pnivides  that  all  testaments,  le^jradcfi.  domtifli 
inf^r  virinf  in-  ni4ni}M  cattfui  by  j)ersons  under'  twcnty-fc 
years  of  age.  whereby  their  tutors,  curators,  or  adminisUilM 
are  Ixfuetited.  are  i/tMo  facto  void. 

The  Ordinance  also  makes  provision  for  the  kccpi^ 
of  pn>locols  by  notaries,  and  compiOs  ihem  to  keep  a  p" 
per  register  of  all  instruments  passed  by  them.  TlwT  ■ 
forbidden  Xt\  make  any  will  or  ccmtract  unlei««  thcj  ■ 
ac(|uaintiM|  with  the  ]>arties.  or  unless  the  witueMMS  tM 
for  thf  i<ientity  of  such  persons.  The  notary  is  alno  iHbf^ 
to  till  in  the  pro|N*r  address  of  any  |>erN(m  who  may  a|f> 
before  him. 

Article  16  makes  provision  for  the  limitation  of  cfrti 
actions.  The  fees  or  emoluments  of  all  advocates,  attoiii] 
secretarie.s.  dfictors  of  medicine,  surgeons,  apothecariea,  ehri 
notarit^.  or  other  workmen,  as  well  as  the  wagea  of  sen* 
are  prescribed  within  two  years;  so  also  the  prii»  of  goi 
lM>ught  for  consumption  and  moneys  due  by  Huretiea  If.  bii 
«*ver.  the  obligation  has  l)een  re<iuce<i  to  writing.  thcB  * 
pc^rio<]  of  pn-scription  is  ten  years  against  the  principftl  M 
If  the  principal  debtor  dies  the  creditor  has  two  yaaitk  (i 
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p  lime  he  knew  of  the  death,  within  which  he  can  claim  the 
bl  from  the  heir. 

Article  17  provider  that  if  a  man  marries  a  ^rl  under 
rmaty,  without  consent  of  parentR  or  nearent  relations,  he  can 
trivc  no  benefit  from  any  property  nhe  may  leave.  Similarly, 
woman  who  marrien  a  man  under  twenty-five,  without  the 
*ceM«ry  consent,  forfeits  all  claim  on  his  estate.  This  applies 
ren  where,  after  marriage,  the  requisite  consent  has  been 
:itained.  The  article  also  provides  that  all  persons  who 
Dfiwingly  assist  at  such  marriages  are  subject  to  arbitrary 
irreetion. 

From  tlie  provisions  above  set  (jut  it  is  clear  that  the  edict 
ran  iHit  a  law  dealing  with  some  single  subject,  but  an  ordi- 
Maec  which  strove  to  amend  existing  abuses  and  to  introduce 
oiut*  uniformity  into  the  pi-actice  of  the  courts.  It  dealt,  there- 
iofr.  with  what  may  l)e  descril)ed  as  the  pressing  needs  of  the 
Ifty.  with  very  little  regard  to  logical  onler  or  method.  This 
IMinanee  of  1540  is  important,  not  only  bt»cause  it  contains 
tome  provisionfr  which  are  still  law.  but  Ix^cause  it  is  the 
pffenntor  of  the  Foliticjue  Ordonantie  of  loHO.  which  had  so 
K*>»U  an  etri*ct  upm  the  lattT  Koinaii-Dulcli  law. 

There  are  several  ordinances  between  this  and  the  Politique 
tWoiiAntie  of  I5H0.  which  were  of  great  importance  in  those 
^Jh  in  helping  to  consolidate  the  Roman-Dutch  law,  but  which, 
kiving  been  either  superseded  by  later  legislation  or  fallen  int<j 
"li«iis»-  are  of  little  importanci'  at  present.  Aiinrngst  these  I 
^y  iij«*iition  the  Placaat  of  the  22n(l  February.  157H.  reganliiig 
h^  nght  of  sureties  to  denmiid  tin*  excussion  of  iiiinioviible 
ir»>prrly  specially  pledged,  and  the  Instructions  with  respect 
")  th*-  Administration  of  Justice  of  the  21st  day  of  I)ecembt»r. 
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1579.  and  of  the  iHt  day  of  April.  158().  The  next  gM 
ordinance  with  which  every  ntudent  of  the  Roman-Doteh  In 
mast  be  familiarly  acquainted  is  the   Politique  Ordonaotird 

1580,  by  which  the  States  of  Holland  strove  to  do  avn 
with  a  ^^reat  many  difficultiefl  and  diHputen  which  had  iriM 
not  only  in  the  pn)vince  of  Holland,  but  al80  in  the  tm^ 
bouring  pn)vinces. 

The  Placaat  of  the  Int  April,  15H0,  or  Urdonantie  mni 
Pol'iHev  hiviieh  Halhivdt,  is  usually  cited  as  the  Politk|ii 
Onlonantie  or  Politicrai  Ordinance.  It  is  undoubtedly  the  Mri 
important  law  promul^at^'d  in  Holland  duriuj;  the  sixtcoll 
century.  As  this  law  was  |Misse<l  a  year  after  the  Unioo  d 
Utrecht  (1579),  it  is  published  in  the  name  of  the  kw^ 
nobles  and  towns  representing  the  Stattis  of  Holland.  Itncil0 
that  inasmuch  ns  there  is  great  c<infusion  in  Holland  with  R* 
gard  to  the  laws  of  marriage,  successioii,  sales,  leases.  mort(M> 
and  registration.  Ix^cauNC  the  Roman  law  as  to  thc^se  matteivW 
iKvn  modified  by  custom  and  legislation,  and  inamuuch  i^  Ai 
various  ordinances  by  which  the  common  law  liad  been  ilttfw 
w^re  delil)eratt*ly  disobeyt»d  or  had  fallen  int4)  dinune,  theifto 
tlu'  Rajid  van  Stat^m.  by  way  of  interpretation,  amendnwiit  tf 
extensirin.  drt«Tmined  to  publish  as  a  Perpetual  Edict  the  !*• 
that  follc)w. 

The  tfuactments  in  the  Politique  Ordonantie  or  UrdiniM 
for  regulating  tht*  statute  law  may  be  divided  into  varifli 
chapters  :— 

(*hapt<*r  1  (articles  1    18)  deals  with  the  law  of  marriage « 
divorce. 

Chapter  II  (articles  19-29).  succession. 

diapter  III  (articles  :)0-34).  leaaes. 
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Chapter  IV  (articles  35  and  36),  mortijage  of  immovable 
property  and  preference. 

Chapter   V  (article   37)   provides    machinery   for  registra- 
tion of  alienations  and  hypothecations. 

Chapter  VI  (article  39)  deals  with  fees  that  are  payable  to 
officers,  &c 

Chapter  VII  (article  40)  fixes  the  new  style  of  reckoning 
time  from  the  first  of  January. 

(Chapter   VIII   repeals   afl    laws   in   conflict  with    the   Or- 
dinance. 

The  first  two  articles  of  the  chapter  on  the  law  of  marriage 
ind  divorce  deal  with  persons  whose  marriages  were  irregular 
in  wme  way  or  another,  and  allow  them  within  three  months 
ifter  publication  of  the  Ordinance  to  report  the  circumstances 
iod  to  get  the  marriage  duly  legalised. 

The  third  article  ni^kes  provision  for  the  manner  in  which 
■wriages  are  to  be  celebrated  in  the  future.  The  parties  arc^ 
to  appear  before  the  officials  or  Church  authorities  and  request 
^  their  banns  be  published  on  three  successive  Sundays  or 
••rket  days  in  the  church,  or  at  the  council  chamber,  or 
•t  other  places  where  justice  is  administered,  so  as  to  give 
nJterwted  parties  the  opportunity  of  objecting  to  the  celebra- 
^  of  the  marriage.  The  publication  of  banns  is,  however, 
^  be  refused  if  the  parties  are  under  the  legal  age  (t.r. 
twenty-five  for  men  and  twenty  for  women),  and  cannot 
prove  tn  the  satisfaction  of  the  authorities  that  they  have 
obuinf**!  the  c*>nsent  of  their  parents*.  Kveii  if  above  tin* 
'*^l  agt*.  the  consent  f>f  parents  must  b»»  obtained  or  leave 
'J  marr\'  granted  by  the  court.  By  a  later  placaat  the  word 
parents"    was    int«»rpreted    not    to    include    grand-parents.      If 
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tlien^  lire  no  objectioim,  the   parties   may  he   married  hjr  t 
("liiirch  authoritieK  or  by  the  magistrate. 

Article  4  sets  out  that  as  doubts  exist  as  to  whtt  ti 
degrees  are  within  which  parties  maj'  not  marry,  the  fa 
bidden  degrees  are  definitely  fixed  by  the  States.  Artichi 
H.  7.  H.  !),  10  and  1 1  set  out  what  these  forbidden  dcgi* 
an*  {ride  (.irotius,  I.  5.  ()  et  tteq.).  Article  12  provides  tht 
the  diurcli  authorities  have  any  doubt  they  must  refer  tl 
matter  to  the  civil  authonti<*s.  Article  Hi  makes  all  iiiAiTii|i 
not  roniplying  with  the  provisions  of  the  Onlinance  void,  fl 
in  eust*  the  parties  marry  within  tlu  forbidden  degrees  tk 
Avr  liabh'  to  U*  punisht^d   for  incest. 

Articles  14.  15.  16.  17  and  IS  provide  for  divorce*  in  en 
of  jululttiry.  iihd  enumerale  the  various  jMins  and*  penalties  I 
which   the  adulterous  man  or  woman  may  ))e  subjected. 

With  artiele  19  we  l)egin  the  chapter  <m  the  liv  < 
suwirHsion  ub  int^tifntu.  This  chapter  is  of  particular  i« 
(lortniiec  to  us.  tor  the  law  of  intestatt.'  succession  pre^tl* 
tliroughout  South  Afriea  is  founded  upon  this  chapter  of  ^ 
|N»liti<|U»"  Onlonantie.  On  the  19th  June.  1714,  the  (lovefl* 
of  tht-  C\\\n^  of  (i(HHl  H<i|X'.  in  C/Ouncil.  |)assed  a  rcmlotK 
that  ill  CHMvs  of  succt*Hsi4>n  nU  infeMtufu  this  chapter  of  w 
political  Onliimncf  should  In*  followetl,  together  with  H 
intcrpr<*taii>»ii  ()r<linanc«*  of  the  I3th  Ma^*,  15S)4  {fi.F.B.  voL 
p.  .'Ul )  in  so  fitr  as  th«'y  had  l)een  adopted  by  the  PUfli 
of  tht»  lOlh  January.  l«>t>l  {ir.P.H,  vol.  2.  p.  2«33>. 
Htmftenh^ijjif'r  \.  Kxft^ttfurM  of  Bfrdti  {F,  p.  114k  Sir  Hei 
de  Villiers  ga\i*  a  short  sketch  of  the  history  of  our  hv 
int4*stat4*  succeKsion.  which  i  sliall  repeat  here.  *' The  chai 
granUNi    by    the    StateM-Cteneral    to    the    Dutch    Eam    In 
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ompaoy  on  the  10th  January,  1661,  regulates  the  law  of 
iteiitate  miocemion  in  this  colony.  That  charter  adopted  as- 
\t  law  of  succession  the  provision  of  the  Political  Ordinance 
'  1580,  as  interpreted  by  an  edict  of  the  States  bearing  date 
kh  May.  1594.'*  A  resuui^  of  articles  19  to  29  will  be 
and  in  Tennant's  Notury's  MantuU,  and  I  shall  refer  the 
ader  to  that  work  for  further  information.  It  will  be 
inecessar}'  to  pursue  thin  subject  at  present,  as  I  hope  to- 
^\  fully  with  the  development  of  the  law  of  intestate  sue- 
NRion  in  some  future  chapter. 

Article  30  begins  a  new  chapter,  in  which  the  subject  of 
le  letting  and  sub-letting  of  lands  is  once   more  dealt  with. 

declares  that  the  Placaat  of  February,  1515,  is  in  future 
►  be  rigidly  ol)served,  and  that  no  lessee  can  claim  any  jiiff 
'^^utioniH  unless  this  right  is  publicly  registered,  or  unless 
le  claimant  has  some  document  signed  by  the  owner  of  the 
wkL  If  a  lessee  should  interfere  with  an  owner,  who  rightly 
laimM  posHCMsion.  he  can  be  severely  punished,  and  can  be 
djud^  to  pay  half  the  value  of  the  lease. 

The  next  chapter  begins  at  article  35,  and  deals  with 
*ypf)thecrttion  of  immovable  property.  It  provides  that  a 
''Wfftj^age  of  imiiiovable  property  will  only  be  of  force  and 
**tfw  if  passed  before  the  judge  of  the  place  where  the 
•"mortgaged  property  in  situated.  It  also  provides  that  a  later 
^pedal  mortgage  of  immovable  property  properly  executed 
ttkt's  precedence  of  an  earlier  general  movtgage,  even  though 
th»'  IaWt  has  Ijeeii  executed  before  the  Hiiiiie  court.  This 
)p'viHif,n  of  the  Placaat  differs  from  the  Roman  law.  which 
»ru\  i<le<l  that  a  general  mortgagee  was  to  be  preferred  to  a 
en^jii  who  had  obtained  a  special   mortgage  over  one  of  the 
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tilings  pledged  under  the  general  mortgage  (Z).  20,  4,  i\  If 
there  are  several  general  mortgages  and  unaecured  credttoa 
the  earliest  general  mortgage  iH  preferred  to  a  later,  and  tin 
perHon  with  a  general  mortgage  is  preferred  to  an  anMcanl 
creditor,  nor  does  it  make  any  difference  before  what  jndp 
the  general  mortgage  is  passed.  Article  36  providen  thit  i 
creditor  may  proceed  against  immovable  property  npedaUr 
mortgaged  to  him  without  being  bound  first  to  exco»  the 
debtor  or  his  heirs. 

The  next  articles  (87  and  38)  deal  with  the  machinery  for 
registering   the   alienations   of   immovable   property,    and  tk 
burdens   imposed   thereon.     The   rest  of   the   Ordinance  »  of    ) 
little    importance   at   present,   and    may,   therefore,   be  piwJ 
over. 

I   have  dealt  with  this  Ordinance  at  length   becaase  it  i* 
freijueutly    quoted    in    the    various   Roman-Dutch   law  bookii. 
and  in  no  text-l)ooks.  that  I  am  aware  of,  ban  a  general  i^*^ 
of  the  Ordinance    been  given,  for.  as  their  readers  all  unde' 
st«xHl  Dutch,  it  was  merely  necessary  to  refer  to  the  Pfc*^**^ 
Bnek,     It  is.  however,  so  important  a  landmark  in  the  lii^^^ 
4>f  the  development   of   the    Roman-Dutch   law,  that  a  koo 
leflge   of   its   provisions   is   indispensable.      It  Hummed   up 
that   was  then  {n'ouliar  in  tin*  law  of  Holland  with  regarci 
the   celfbnition    of    marriage,  the  successitm  ab    inteMato.    ^' 
requisites   of    leases    of    jmudin    rnsfica,   the    regiHtratioo    " 
alienations  and  mortgages,  and  the  preferent  righta  of  nK^' 
grtgees.      It    also   contrihute<l    largely   towards    the   extincCK* 
of  local  customs  in  the  matters  that  fell  within  itn  ncope.  tf^ 
to   the   establishment  t)f  a  uniform    law   throU)(hoat   the  pi^ 
vince  of  Holland. 
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We  have  seen  that  articles  19  to  29  of  the  Political  Ordi- 
jice  dealt  with  the  law  of  intentate  succession.  On  the  13th 
ay,  1594,  an  Ordinance  was  passed  with  the  object  of  interpret- 
g  more  clearly  the  above-mentioned  articles  of  the  Political 
rdinance.      Neither   of   these    ordinance.s   pleased   the   people 

North  Holland,  and,  in  order  to  make  the  compromise  in 
le  matter  of  intestate  succession  more  effectual,  a  further 
tlinance  was  pas.sed  regarding  succession  ab  intestato,  on 
le  18th  December,  1599.  This  ordinance  was  more  in  accord- 
nee  with  the  Aasdoms  law,  or  the  law  of  North  Holland, 
nd  after  1599  it  regulated  the  succeasion  ab  intesUUo  in  the 
lorthem  di.stricts.  As  I  intend  dealing  later  with  intestate 
Nioeession,  I  shall  content  myself  with  merely  mentioning  these 
c>rdinances  here. 

Several  very  important  ordinances  were  passed  towards 
he  end  of  the  sixteenth  century  with  regard  to  public  and 
MiHtitational  law,  such  as  the  Union  between  Zeeland  and 
olland  in  April,  1576;  the  Pacification  of  Ghent,  of  November, 
^7l>;  the  Placaat  of  the  29th  January,  1579,  called  the  Union 

tTtrecht,  by  which  Holland,  Zeeland,  Zutphen  and  Friesland 
^TUed  a  political  bond;  and  the  Placaat  of  the  2Hth  July, 
^1.  by  which  the  Staten  Oeneraal  der  Geunieerde  Neder- 
**<i^  solemnly  declared  that  the  King  of  Spain  had  ceased 
^  have  any  control  or  authority  in  the  Netherlands,  and  that 
^  seal  should  no  longer  be  used  in  that  territory. 

In    1602    the    States-General    of    the    United    Netherlands 

K^nu**!  a  charter  to  the   East  India  Company  {G.P.B.  vol.  1. 

P  52l»).      The  preamble  recites  that  commerce  wa*s  fl<jurishing 

«i  account  of  the  zeal  and  industry  of  the  coast  ports  of  Holland 

and  Zeeland.  an<l  that  it  is,  therefore,  advisable  to  consolidate 

p3 
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tlie  various  industries.     The  Company  poRsemed  the  moDopoly 
of  the  trade  east  of  the  Cape  of  Good  Hope.    There  were  siitj- 
five  directors,  divided  into  six  boards,  which  sat  at  Anuterdam 
Middelbur^,  Delft,  Rotterdam,  Hoorn  and  Enckhoisen.    To  tbctt 
the  nobles  of   Holland  (rulderfichap)  sent  two  repreaentativcii* 
ono  from  North  and  one  frofu  South  Holland     Three  tima  a 
year  representatives  were  sent  from  these  six  boards  to  a  geiMfal 
meeting.     This   general   meeting/  sat  sometimes  at  AmsterdiB 
and  sometimes  at  Middelburg.     Another  committee  of  ten  met 
at   the   Ha^e   t^)   answer   letters   from   India.     The  Compiiiy 
appointed  the  Governor-CJeneral  and  other  high  officials.    The 
(*ompauy  swore  allegiance  to  the  States  of  Holland,  but  it  had 
a  fn.^e  hand  in  the  conduct  of  war.  the  making  of  peace  and  ia 
receiving   embassies   from    the    Indian   princes.     The  Compaat 
was  also  entitled  to  colonise  such  places  as  it  thought  fit.  to 
found  cities  and  to  keep  on  foot  an  army.     A  great  number  ol 
ordinance-s  were  sul>stM|uently  passed  amending  this  charter  and 
enlarging  the  powers  of  the  <lirectors.     The  West  India  Co*"*' 
pany  obtained  its  charter  in  U\2l  (G.P.H.  vol.  1,  p.  56«l  ■ 

With  tht»  impulse  given  to  Dutch  trade  during  the  latter  *»•* 
f>r  th«'  sixteenth  century  various  laws  were  passed  with  rejS**^ 
to  insurance  and  merchant  shipping.  Insurance  had  tow^'^ 
tin*  U'ginning  of  the  s*^vi»nt4?enth  century  assumed  large  p*^ 
jMirtions.  and  clispulfs  were  gnawing  more  fre<|uent  and  n*^* 
difficult  of  solution.  Tht*  Roman  law  afforded  the  jadgeiK  ^^ 
little  help,  innsmuch  as  tht'  idea  of  marine  insurance  was  ^^ 
practieally  applied  during  the  fifteenth  century.  Tliere  w*»  * 
uniform  law  of  insurance,  and  each  maritime  nation  or  to^*' 
made  its  own  rt>gulatiims.  Spain.  Portugal  and  Holland  ^^ 
lh«*   Hanseatic  t<»wns  were  the  first  to  elaborate  a  8j*8tei»    * 
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larioe  insurance,  and  it  neems  to  be  universally  acknowledged 
lat  Holland  contributed  the  inoRt  important  share  in  the 
Kvelopment  of  that  branch  of  law  throughout  Europe. 

The  first  Placaat  that  dealt  with  insurance  was  that  of 
le  3l8t  October,  1563  (G.P.fi.  vol.  1,  p.  796),  or  the  Great 
lacaat  on  Maritime  Law.  One  article  of  this  Placaat  (art  7) 
ealt  with  marine  insurance,  and  it  provided  that  no  in- 
oraace  could  be  effected  unless  the  ship  complied  with  all 
ht  requirements  of  the  Ordinance.  Incorporated  in  this 
Placaat  is  a  form  of  policy,  which  is  the  first,  as  far  as  I 
know,  that  obtained  legal  recognition.  The  Ordinance  was 
coiutantly  amended  and  its  compass  extended.  The  next  step 
was  to  establish  boards  with  jurisdiction  over  matters  con- 
^^ming  insurance. 

In  1612  a  Kamer  van  Assiwantie,  or  an  Insurance  Chamber, 
"^  established  at  Amsterdam,  with  somewhat  greater  autho- 
'^y  than  the  Chamber  which  had  for  some  time  been  in 
^^•^nce,  and  which  owed  its  origin  to  the  burgomaster  and 
^i^cillors.  This  new  chamber  was  founded  by  the  States  of 
'^^l^nd  and  West  Friesland,  and  dealt  with  questions  of 
'^■^Qce  as  a  court  of  first  instance,  in  very  much  the  same 
y  aa  a  French  eours  de  commerce  deals,  nowadays,  with 
^"^^  (|ue8tiona  The  members  of  this  chamber  or  court  were 
P^*t«  in  maritime  affaira  Similar  provisions  were  made 
^  the  other  «eaport  towns.  These  laws  were  constantly 
^^HiJed  and  amplified  during  the  seventeenth  and  eighteenth 
^turies.  and  if  we  examine  them  we  find  that  they  contain 
the  fundamental  principles  of  maritime  insurance  that  are 
^ogue  to-day  in  all  the  great  commercial  countries  of 
'^P^.      The   Roman- Dutch  law  of  insurance  is  fully  set  out 
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in    Lyhrechts*    Redevecreivl  Veiioog,   vol.    2,   c.    17,  and  Vin 
I-eeii\ven*s  R.H.R,  bk.  4,  c.  9. 

This  was  the  law  that  prevailed  at  the  Cape  until  1879. 
when  an  Act  was  passed  which  provided  that  "In  every  saiu 
action,  and  cause  havin^j^  reference  to  questions  of  Kre,  life, 
and  marine  insurance,  stoppage  in  trfinftitu  and  bills  of 
ladinc;  .  .  .  the  law  as  administered  b^*  the  High  Court  of 
Judicatun*  in  England  for  the  time  being  .  .  .  shall  be  the 
law  to  1m?  administered  by  the  Supreme  Court  or  other  con*- 
p'tont  court  of  this  Colony"  (Act  No.  8  of  IK71>.  sec  2k 
This  was  found  necessary  because,  although  the  fundamentfti 
principles  of  both  the  Dutch  and  English  systems  were  almoct 
id<'ntical.  commerce  and  navigation  had  made  such  stride 
during  tin*  nim^tecnth  century,  that  new  legislation  wan  w- 
({uired  to  deal  with  the  new  circumstances  which  had  arisen. 

Having  briefly  sketched  the  history  of  the  law  of  in- 
surance, I  shall  now  givt*  a  short  account  of  the  legisUtioo 
with  regard  to  uierc'hant  shipping. 

The   gn-jit    cnmmercial    activity  in   the   Netlierlands  during 
tilt'  sixtt-enth  and  seventeenth  centuries  gave  rise  to  a  number 
»»f    Merchant    Shipping    Acts.      The    Hrst  iukportant  OrdinaoN 
was    i»a>»s#Ml    ill    1551    {ii.PM,  vtil.    1.  p.  7S3).      It  set  out  fully 
the    relation    l^^tween   the   master  and  seamen,  luatle  pruvisioo 
for  iKM'au  and  CMisting  voyages,  regulateil  4|Uestit»ns  of  freight, 
collision    at    sea.    and    such   other    matters  as  usually  <iccur  in 
navigation   ctsles.      This  crude  Act  was  considerably  niudified 
and    enlarg«'d    by  the  Pltuaaf  np  Zre-n*chtrii  of    1563  {G»PJ. 
vmI.     1.    TlMit.      This    latter    <h*dinance    was    pn>mulgated    by 
Philip  II.  ami  was  luised.  to  a  great  extent,  upon  the  Spanuih 
nuvigatioii    laws,  which  were   then    the  best  in  Europe.      This 
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lacaat  is  a  very  full  code,  and  deals  minutely  and  methodi- 
illy  with  the  variouH  incidents  which  relate  to  merchant 
lipfping.  In  order  to  show  how  wide  the  scope  of  this  code 
ras,  I  shall  merely  mention  the  headings  of  its  different 
hapters.  In  each  chapter  the  matter  with  which  it  deals  is 
rorked  out  in  considerable  detail.  Chapter  1  treats  of  the 
itting  out  of  ships,  and  what  the  requirements  are  of  a  sea- 
worthy ship;  chapter  2  deals  with  shipmasters  and  merchants; 
duster  3  with  officers  and  seamen ;  chapter  4  with  accidents 
^  ships,  jettison  and  average;  chapter  5  with  collisions  at 
Ht;  chapter  6  with  jurisdiction  in  shipping  cases;  and  chap- 
•r  7  with  marine  insurance. 

This  Placaat  practically  remained  the  general  law  of 
lolUnd  with  regard  to  merchant  shipping,  though  individual 
nicies  and  matters  of  detail  were  modified  by  later  placaats. 
he  exact  way  in  which  this  Ordinance  was  altered,  and  the 
^ous  placaats  that  amended  this  law,  it  is  unnecessary 
^  our  purpose  to  set  out,  for  by  Act  No.  8  of  1879,  sec.  1, 
^  merchant  shipping  law  of  the  Cape  Colony  was  assimilated 
^  that  of  England,  and  the  Roman-Dutch  law  in  this  respect 
^^sed  to  be  administered  by  the  Cape  courts. 

There  are  several  other  placaats  that  I  might  mention, 
^t  AS  my  intention  is  rather  to  show  the  way  in  which  the 
^tch  legislature  strove  to  weld  the  customs,  privileges  and 
'Cerent  systems  of  law  into  one  uniform  mass,  than  to  give  a 
tailed  acc<-)unt  of  all  the  laws,  I  consider  that  I  have  suffi- 
ntly  illustrated  this  subject.  It  forms  a  very  important 
fjiCtf  to  the  <lue  appreciation  of  the  TntnMltuiion  of 
»ciu5».  t^)  which  I  intend  to  devote  more  than  a  mere  passing 
r^nctf.        Now    that  I  have  given  a  bird's-eye  view  of  the 
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legislation  of  the  sixteenth  and  earlier  part  of  the  iieventeendi 
century,  the  student  will  be  better  able  to  grasp  the  Htate  of 
the  statute  law  of  Holland  when  that  great  Dutch  juris 
planned  and  wrote  what  must  always  be  regarded  as  the 
greatest  Dutch  legal  work  of  the  seventeenth  century.  I 
refer  to  the  Introduction  to  the  Jurisprudence  of  Holland. 


CHAPTER  XXVII. 

WRITERS  ON   THE  PRACTICE  OF  THE  DUTCH  COURTS, 
REPORTERS  AND  AUTHORS  OF  CONSULTATIONS. 

The  oldest  Vntch  jurists  did  not  write  treatises  on  the  sub- 
stantive law  of  Holland,  but  confined  their  attention  to  the 
practice  of  the  courts.  Incidentally,  of  course,  they  dealt  with 
the  early  law  of  Holland,  though  their  main  object  was  to 
expound  the  procedure  of  the  courts.  It  will  be  convenient 
to  deal  in  this  chapter  with  the  writers  bn  the  procedure  of 
the  Dutch  courts,  the  reporters  of  cases  and  the  authors  of 
the  Conmiltatimi8. 

Practice. 
Jooet  van  Damhouder  is  one  of  the  earliest  writers  on  pi*o- 
eedure.  He  was  bom  in  1507  at  Bruges  in  Flanders,  and  studied 
law  at  the  universities  of  Louvaiu,  Padua  and  Orleans.  He  be- 
came Penaionaris  of  Bruges,  and  great  favour  was  shown  to  him 
by  Charles  V,  who  in  1551  raised  him  to  the  peerage  and  gave 
him  the  appointment  of  Commissioner  of  the  Treasury.  Philip 
n  continued  him  in  that  office  until  1581.  when  he  was  created 
a  member  of  the  Kaad.  During  the  same  year  he  died  at 
Antwerp.  His  principal  works  were  treatises  on  the  practice 
of  the  civil  and  criminal  courts  of  Holland.  These  works 
were  originally  written  in  Latin,  but  in  the  middle  of  the 
seventeenth  century  they  were  translated  into  Dutch  by  Van 
Nispen,  and  accepted  as  the  standard  work  on  the  practice 
of    the    courts    througliout    the    Netherlands.       The    elaboi*ate 

ill  uwl  rat  ions    of    the    Hi-st    editions    formed    an    extraordinary 

233 


234  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

feature  of  tile  work,  and  one  can  hardly  understand  nov-«- 
(lavH  why  a  Ixiok  on  practice  should  have  been  adonMi 
with  copiouH,  and  not  alwayn  very  edifying,  wood-oatiL  Bod 
the  civil  and  the  criminal  practice  ai-c  arran;^  in  a  ncientifit 
manner,  and  the  exposition  of  the  rules  of  practice  is  thoroo|k 
and  njasterly.  Althou^^h  Dainhouder  professes  to  treat  only  of 
civil  and  criminal  practice,  he  incidentally  deals  with  the  sqIk 
stantive  law  of  Holland,  and  gives  us  a  very  good  idea  of  tk 
Roman-Dutch  law  of  the  sixteenth  century. 

Andreas  Oail  (1626-1687),  a  contemporary  of  DaiuhowW. 
though  a  (ierman.  had  so  great  an  influence  on  the  law  of 
pn»cedur<'  in  Holland  that  his  nam«^  should  be  included  am'jDgtt 
the  writers  on  practice.  His  Pnuiinn'  Olmer'\tt tones  w«w 
regar<le<l  by  the  Dutch  jurists  as  a  work  uf  the  hij^hcfll 
authority,  and  w«'  find  them  quoting  his  O^ww *•»•<* ^i on ^*  as  if  be 
were  a  writiT  upi>n  th«»  practice  of  their  own  courts. 

Paul  Merula,  a  pn^fessor  of  law  and  the  toacher  of 
(irotius,  puhlished  in  15i>2  his  treatise  on  the  i'iHI  PmcednfT 
i»f  flw  i'niirtH  itf  HulhnvL  Zf*Havtl  niul  Wffif  FrieMnnd.  Thii 
wnrk  may  be  coiutidt-red  the  standard  work  on  the  practice 
ot'  tilt*  Dutch  siipi>ri(»r  courts.  It  has  been  e^litetl  and  anno- 
latfd  l>y  niniierous  lawyers,  and  is  an  im|K>rtant  bnuk  in  a 
Uoman-Duteh  law  library.  Merula  i-efers  to  ail  the  moil 
eelcbrat«'d  writers  tin  tlit>  Roman  law  between  the  twelfth  and 
sixt«M>nth  fMMituries,  and  oftt-n  quotes  Oail  as  an  authority  on 
practice.  Tht>  latest  edition  t)f  Merula.  considerably*  augmenteJ 
and  hroiight  up  t(»  date,  is  the  one  by  Lulius  and  Van  der 
Linden.  This  is  the  edition  usually  referred  to  nowndarn 
and  although  the  text  is  that  of  Merula.  the  commentary  and 
tilt-  notes  fxcetMl  the  text  not  onlv  in  bulk,  but  in  value. 
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em  de  Ghroot  (1597-1662),  the  brother  of  Hugo 
A,  published  an  Tvirahcction  to  the  Practice  of  the 
f  Holland  in  1666.  It  was  called  Inleyding  tot  de 
e  tnn  den  Hove  van  HoUand, 

ihard  van  Zutphen  published  at  Leeuwarden  in  1664 
called  Praktycke  der  NederUindsche  Rechten.  It  is  a 
n  of  opinions  and  decisions  of  eminent  jurists  on 
questions  of  practice,  methodically  arranged  in  tlie 
a  lexicon. 

xd  Wassenaar  was  born  towards  the  end  of  the  six- 
ir  l)oginning  of  the  seventeenth  centurj'.  He  studied 
rht.  and  after  taking  his  degree  practised  as  an  advo- 

that    city. .     He    afterwards    became    burgomaster   of 

where'  he  died  in  1664.  He  published  a  work  on 
•e   during   the    first    half   of   the   seventeenth   century. 

is  Pniktyk  Judicieel  ofte  Instructie  op  de  forme 
ier    ran    pntcedeeren  .  voor    Horen    en    Rechtlxinken. 

edition  of  this  work  was  published  at  Utrecht  in 
Va«H?naar  s  Praktyk  is  a  work  of  considerable  merit, 
re<|Uently  referred  to  by  Voet.  It  deals  very  exhaus- 
ith  the  law  of  executors  and  administrators,  of  which 
verj'  little  in  Orotius. 
m  van  Leeuwen  published   in  1666  a  running  com- 

on  the  Procedure  Ordinances  of  1570  and  1580.  It 
e  title  Maaiei*  van  procedeeren  in  Civiele  en  Crimi- 
*tk^if.  The  work  was  afterwards  considerably  added 
-rduijn  and  Aller.  and  has  always  been  regarded  as 
X)k  of  great    value. 

r  Vromans  published  about  1669  a  treatise  on  the 
f  the  cases  which  can  in  the  first  instance  be  brought 
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before  the  Ruperior  courts,  together  with  the  luoal  |iruoBdi 
of  those  courts.     It  is  called  Tractaat  de  Foro  CofnpetenH. 

Willem  van  Alphen  was  bom  at  Leyden  in  1608.  He  m 
appointed  to  the  high  office  of  Secretary  of  the  Coart  of  Bo 
land  when  only  twenty-three  years  old.  This  appointneBt  I 
held  until  1684.  He  died  in  1091.  He  is  chieBy  knowi  i 
the  author  of  the  Papegaai,  a  collection  of  legal  fonw  m 
precedents.  It  was  first  published  prior  to  1668,  for  in  th 
year  a  second  edition  of  the  work  was  issued.  Sinee  thi 
many  editions  have  been  published,  the  last  and  best  liavii^ 
appeared  in  1720. 

Johannee  van  der  linden  is  the  most  recent  author  t 
the  practice  of  the  courts  of  Holland.  He  published  in  ITI 
a  work  entitled  Verhandelivy  over  de  Judicieele  Pmkti^i 
Fo^^i  can  Procedeeren,  which  luay  be  regarded  as  the  bi 
text-book  for  the  practice  of  the  courts  during  the  bM 
half  of  the  eigth^enth  century. 

Decisions  and  Coxsultatioss. 
I  shall  now  pass  over  to  a  class  of  work'  which  <aa 
midway  between  the  procedure  and  the  subHlantive  Uv.  ai 
which  playN  ho  important  a  part  in  the  8ubsei|uent  devtk 
nient  of  the  law  that  it  deserves  more  than  a  nier«  ptM 
notice.  I  allude  to  the  collections  of  cases  decided  in  1 
superior  courts  of  the  Netherlands.  These  reporU  eooti 
decisions  u{)on  the  practice  of  the  courts  and  upon  the  I 
as  then  prevalent  in  the  country.  During  the  aisteendi  i 
early  i>art  of  the  seventeenth  century  there  were  aevciml  < 
lections  of  decide<l  cases,  all  of  which  have  helped  to  fc 
what  we  now  know  as  the   Roman -Dutch   law.      Thev  ^ 
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le  .cuntomfl  of  the  country  nioditied  the  Roman  law  of 
an,  and  what  was  the  living  law  an  accepted  by  the 
^r  courtA  of  the  NetherlandH  under  Spanish  rule  as  well 
•r  the  ReeesMion  of  the  seven  provinces.  The  oldest  deci- 
>f  *  the  Supreme  Court  and  of  the  Court  of  Holland  that 
i  been  able  to  lay  my  hands  on  are  to  be  found  in  a 
ton  of  decided  cases  published  by  NeBranus  at  Rotter- 
n  1662.  Its  title  is  Sentevtien  en  gewezen  zaken  van 
oog^n  en  Proinncialen' Raiid.     The  preface  to  this  book 

serve   as   a    preface   to   a  volume   of    English  reported 

The  author  tells  us  that  the  weight  attached  to  the 
4is  of  the  superior  courts  is  such,  that  though  they  are 
Hoally  regarded  as  law  they  are  of  such  authority  as 
«  for  law.  He  points  out  that  although  the  Adrijaen 
'unsiUtatien  of  eminent  lawyei-s  have  always  been  re- 
I  in  the  Netherlands  as  of  great  authority,  yet  they  have 
e  same  weight,  and  are  not  considered  so  binding  upon 
>wfr    courts   as   the    decisions '  of   the  superior  tribunals. 

decisicms.  as  coming  from  Judges  appointed  by  the 
ign  power,  are  regarded  as  decisive  interpretations  of 
kw.  and  are  binding  on  all  until  amended  or  altered  by 
legislative  enactment.* 

if*  decisions,  therefore,  of  the  superior  courts  of  the 
riands  were  regarded  by  the  lawyers  of  those  days  in 
y  th**  same  way  hs  we  i^egard  the  decisions  of  our 
»uperii>i'  courts.     They  definitely  established  the   Koiiian- 

prartic*-.  tht'V  decided  in  how  far  the  customs  of  the 
rland^     iiuK^litied     tlie     Koinan     law,    and     the}'    admitted 

an*ju«*stiona))le  manner  that  the  basis  of  law  of  the 
riands   was  tlie  civil   law  <vs  contained  in  the  law  books 
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of  Justinian.  The  oldest  decision  is  one  dated  1501.  11 
mattern  dif^cusHed  in  these  reports  are  of  the  greateflt  inpoi 
aiiec  to  U8,  for  they  form  the  foundation  upon  which  kl 
decisions  and  le^rislation  have  been  built.  One  example  wi 
suffice.  In  1515  the  case  of  Thon  v.  Than  was  bra^l 
Ix'fore  the  Court  of  Holland,  in  which  the  imae  rmiwd  m 
whether  in  case  of  a  divorce  granted  on  account  of  aduhfl 
the  husband  forfeited  the  goods  he  had  brought  into  d 
community.  The  court  decided  that  the  defenflant,  by  bfii 
committed  adultery,  forfeiteil  all  the  property  he  had  hni^ 
into  the  marriage,  and  condemned  him  to  allow  the  pliiili 
to  have,  for  her  own  use,  the  «aid  property,  together  with  I 
such  fruits  as  he  hail  obtained  therefnmi  since  the  M 
ctmft'Mttftio,  and  further  adjudged  to  the  plaintiff  all  propot 
in  the  defendant's  possession  which  she  had  brought  intod 
marriage,  together  with  the  fruits,  and  ordered  the  defeodiitl 
pay  the  costs  of  the  suit.  In  Hiffgins  v.  Higgins  (5  ED.C  !• 
the  Kiistern  Districts'  Court  of  the  Cape  of  Good  Hope  admitti 
the  principle  which  underlies  the  decision  of  Tlum  v.  7Vm.fl 
though  it  did  not  go  <|uite  as  far  &s  the  old  Dutch  court,  it  ieoi 
that  the  guilty  s|Mms(*  forfeited  her  benefit  in  a  life  policy irtd 
on  her  by  her  hus))and  by  antenuptial  contract. 

Another  important  collection  of  decisions  is  thai 
Christinaeus,  an  advocuite  of  the  Supreme  Court  of  Mcch 
These  date  from  the  latter  half  of  the  sixteenth  eeflb 
In  the  veiy  first  decision  the  author  tells  us  that  iLe 
cisions  of  the  Supreme  Court  of  Mechlin  are  binding  on 
inferior  courts. 

Whilst    dealing    with    this    subject,    there    are    some  o 
collections  of  decided  cases  whose  influence  upon  the  Roi 
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hitch  law  has  been  so  peat  that  they  cannot  be  overlooked, 
lie  first  is  that  of  Oomelis  van  Nieustad  (NeostadiuR). 
le  was  one  of  the  judges  of  the  Supreme  Court  of  Holland, 
Seeland  and  West  Friesland  in  the  beginning  of  the  seven- 
mnih  century.  He  collected  and  repoi-ted  a  great  number  of 
nott  important  decisions,  both  of  the  Supreme  Court  and  of 
tlie  Court  of  Holland.  The  earliest  deciniou,  so  far  as  I 
know,  was  one  of  the  Supreme  Court  at  Mechlin,  given  on 
the  19th  November,  1568.  He  also  collected  the  judgments 
«(  the  feudal  courts  of  Holland  and  West  Friesland,  to  which 
ht  appended  a  treatise  on  the  feudal  law  of  those  provinces. 
In  addition  to  these  he  made  a  special  collection  of  ail  the 
aaportiuit  decisions  that  had  been  given  in  his  time  on  ante- 
Mptial  contracts.  Tliese  decisions  of  Neostadius  have  always 
Wn  regarded  by  later  writers  as  being  of  the  verj''  highest 
liiportance  and  authority,  more  especially  in  determining  the 
ASerence  between  the  Roman  and  Roman-Dutch  law. 

The  next  important  reporter  is  Jacob  Coren,  also  a  judge 
^  the  Supreme  Court  of  Holland,  Zeeland  and  West  Friesland. 
Be  flourished  about  the  tirst  half  of  the  seventeenth  cen- 
ttty.  He  continued  the  work  of  Ncastadius,  and  published 
tqK>rt«  of  cases  with  remarks  of  his  own  upon  them.  In 
iddition  to  these  he  also  published  a  volume  of  Catunil' 
kiien  and  Advijaen.  He  has  always  been  admitted  to  be  a 
pneat  authority  on  the  practice  of  the  Roman-Dutch  law. 

Th*r  next  is  Jan  van  Sande.  He  was  a  rnemlxT  of  the 
ouncil  of  Friesland,  and  flourished  durini:  the  tirst  lialf  of  the 
jventeenth  century.  He  published  a  collection  of  decisions  of 
le  Supreme  Court  of  Friesland.  These  were  published  more 
VtT  the  manner  of  a  modern  text-lx)ok  than  of  a  volume  of 


240  HISTORY  OF  THE  ROMAN-DUltlH  LAW. 

reported  cases.  It  is  practically  a  commentary'  on  the  law  ol 
Friesland  arranged  under  definite  headings,  and  the  dedsioarf 
the  Supreme  Court  are  quoted  as  illustrating  the  text  TIm 
l)eci»iones  Frisicae  have  always  been  regarded  as  of  extreadj 
great  authority  where  the  law  of  Holland  and  the  Frimo  li« 
are  the  same.  It  must  be  remembered  in  dealing  with  Siili 
that  the  Frisians  adhered  more  closely  to  the  Roman  lawtkfl 
the  Hollanders,  though  where  both  follow  the  Roman  Uv  th 
writings  of  Sande  are  admitted  to  be  of  high  authority.  Ii 
addition  to  the  Dec'iHionpH  Frisicae  he  wrote  a  treatise  oo  th 
Prohibition  of  Alienations  (which  has  been  translated  vfk 
English  by  Mr.  Walter  S.  Webl^er),  a  commentary'  on  the  fl 
RrtjidiM  Juris,  and  a  treatise  on  the  (*ff»i<m  of  ^r/ ion',  latch 
tninslated  by  Dr.  P.  C  Anders. 

Another  important  collection  of  decide<l  cases  is  that  4 
Loenius,  who  was  also  one  of  the  judges  of  the  Supreme  Cos* 
of  Holland.  Z^^eland  and  \Ve.st  Friesland.  These  cases  cover  ti 
periiMl  fi-om  1021  to  KUl.  In  1712  they  were  published  wid 
numerous  annotations  by  Tobias.  Boel,  advocate  of  the  Cfl«rt* 
Holland.  This  edition  with  the  notes  of  Boel  is  the  one  al«sf 
«|U<»t«*d  by  the  lawyers  of  the  eighteenth  century.  14 
NieuNta<l.  Cnren,  and  Sande,  Loi^niuM  was  present  at  the  trill 
rt'ported  )»y  him,  and  was  therefore  acquainted  with  th#  roti' 
that  moved  the  court  to  eome  to  the  reported  decision.  It  is  4 
tluN  reason  that  the  re|Hjrts  of  these  juflgi^s  have  always  w 
considertMl  of  such  gn-at  weight  and  authority. 

Besides  thrM*  col ItTt ions  of  such  great  importance  the 
are  several  utluT  volumes  of  reported  cases  to  which  e( 
Htant  reft-rence  is  made  by  the  later  text- writers,  siich  at  t 
CnmiM  ^nucf^ati  and  the  Ob»eri*iitiones  rerum  Jwiiearum 
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irhariait    Huber,    published   about   the   beginning   of    the 
iteenth  century ;  Beuoker's  decisions  of  the  Frisian  courts ; 
ldant'8  decisions  of  the  Court  of  Utrecht;   Stockman's 
sionA  of  the  Court  of  Brabant ;  and  Wynant's  decisions  of 
Supreme  Court  of  Brabant.     The  influence  of  the  decisions 
the   courts   of    Friesland.   Utrecht  and    Brabant  upon   the 
elopnient   of   the    Roman-Dutch    law   cannot    be   compared 
b  that   of  the  older  decisions  of  the   Supreme   Courts  of 
rhiin  and  of  Holland  and  Zeeland  as  reported  in  Christinaeus, 
en.  NieuHtad  and  XfOenius.     I  have  not  included  the  Quaes- 
ir9  JurUi  Privaii  of  Bynkei-shoek  under  the  head  of  deci- 
w,  for  they  do  not  really  belong  to  this  class,  and  I  intend 
^r  on  to  devote  some  considerable  attention  to  the  works  of 
I  gifted  jurist.     The  latest  collection  of  decisions  of  the  Court 
Holland  is  a  volume  of  Gewymlen,  published  by  Johannes 
D  der  Linden  in  1808.     He  intended  to  publish  a  second 
lonie.    but    probably    abandoned    the    idea    when    the    Code 
ipuUnn  .supplanted  the  old  law  of  Holland. 
Oonsultatien. — As  I  have  been  dealing  with  the  various  col- 
rtioDH  of  decided  cases  which  contributed  so  largely  to  the 
^velopnient  of  the  Roman-Dutch  law,  I  think  it  will  be  con- 
Hiieut.  though  not  strictly  in  its  place,  to  devote  some  atten- 
00 1<»  tk^j8e  numerous  collections  of  opinioas  of  eminent  jurists 
toi  are  to  some  extent  akin  to  the  decisions.     These  opinions 
'mnultaiien    and  Advijsen,  as  they  are  called   in   Dutch,  or 
'fiiot/tii  ill  Lrttiii)  must  not  be  re^^arded  as  Ix^ing  etjuivalent  to 
i»-   H^Mi^niMit    JunH/frntientin))i    of  i\\r   later    Roman   law.      It 
ii  \>*'  r«.Mii»*iiil>ere<l  that  the  Kornaii  jurisconsults,  in  the  early 
y-*  n\  the  Republic,  e.xeicised  a  threat  inHiience  on  the  <ievelop- 
-ni  "i  the  Rrunan  law.     The  nicest  eminent  lawyers  of  tlie  day 
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were  resorted  to  by  private  persons,  inafpHtrateB  and  jiidf[e«fai 
advice  npon  (juestions  of  law,  and  their  opinions,  or  rtffmm, 
were  quoted  as  the  interpretations  of  skilled  persons  upon  tk 
<|uestions  submitted  to  them.  Before  the  time  of  Aa|^«4«tki 
judge  was  not  l)ound  to  accept  the  view  of.  any  paiticnia 
lawyer,  but  was  free  to  choose  which  opinion  he  would  adofi 
The  opinions  of  the  great  jurists  were  carefully^ collected,  id 
tlieir  views  were  so  often  adopted  by  the  law.  courts  that  a 
course  of  time  they  camt*  to  l)e  regarded  as  authuritadn 
interpreters  of  the  law.  Augustus  recognised  the  wei^t  loi 
authority  w*hich  usage  ha<l  given  to  their  opinions,  and  in  'H^ 
to  make  the  interpretation  of  the  law  more  certain,  hv  gvi^v 
some  jurists  tlie  right  of  giving  opinions.  If  the  opinHHitoi 
tlit'se  privileged  pei*sons  agreed  the  judge  was  bound  ^i  aeetf 
tlMfir  view,  but  if  they  ditittred  he  could  follow  any  particflii 
opinion  he  pleased.  After  the  time  of  Augustan  and  uutil  th 
4hiyH  of  Hadrian  there  was,  therefore,  a  privileged  cli»»  « 
autlioritativi'  jurists.  Now  the  collections  of  the  opiDii<n«^ 
tlir  Roman- Dutch  lawyers  were  regarded  in  the  light  of  4 
pit-August^m  t'fiftjfuiitHi.  ami  never  had  any  authoritative  v»ta 
such  as  thos(*'of  the  post- Augustan  lawyers  who  had  ubuiod 
thkiJuM  reapinid^ndi.  It  is  therefore  but  natural  that  the  ol4 
the  collection  of  opinions  the  more  familiar  their  cooih 
sioiis  wer»*  to  thtr  profession,  and.  therefore,  the  greatK  tk 
Weight  of  authority.  For  this  reason,  then,  the  HMawi^ 
f^niMu/fufirn.  which  consist  of  opinions  given  in  ttw  •> 
t<^eiitli  and  during  the  first  half  of  the  seventeenth  eMitiv] 
have  aof{Uired  by  usage  a  f<»remost  place  in  the  legal  litff* 
turi'  "of  Holland.  The  opinions  were  given  to  private  peff^i 
up<in    certain    facts    stated,    and    were    quoted,    if    uoC    befa 
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higher  courta.  at  least  before  the  courts  of  schout  and 
epenen.  Many  of  them  are  frequently  alluded  to  by  the  great 
ryers  of  the  seventeenth  century,  and  both  Van  Leeuwen  and 
et  refer  to  them  in  the  same  way  as  they  quote  the  decisions 
KeoKtadius  and  Coren.  It  may,  therefore,  be  safely  asserted 
kt  the  Canmdtatien  en  Admjsen  have  played  a  very  important 
rt  in  the  development  of  the  Roman-Dutch  law.  Not  only 
I  the  writers  of  the  seventeenth  century  refer  to  them,  but 
?y  are  quoted  by  the  very  latest  Roman-Dutch  lawyers  with 
»  greatest  respect  as  holding  an  important  place  among  the 
ihoritative  works  on  Roman-Dutch  law. 

When  first  collections  were  made  of  the  opinions  of  eminent 
wyein  in  the  Netherlands  is  a  matter  of  some  doubt.  That 
we  collections  existed  in  the  early  part  of  the  seventeenth 
Dtmy  is  extremely  likely,  though,  as  far  as  t  am  aware,  they 
"ttt  not  published  in  printed  form.  There  are  no  references 
>  the  Consultatien  in  the  works  of  the  early  part  of  the 
^enteenth  centurj*.  Judging,  however,  from  the  printed 
olleetions  of  later  date  it  seems  most  likely  that  some  of  these 
•d  been  collected  and  published  in  manuscript  for  the  use  of 
*tarers  and  lawyers.  At  any  rate  the  first  printed  collection 
^  poMished  in  I<>4o  by  Naeranus,  a  well-known  publisher  of 
^w-books  at  Rotterdam.  In  the  preface  of  the  iirst  volume  we 
^  told  that  in  no  branch  of  science  is  a  theoretical  knowledge 
•oajrh,  and  least  of  all  in  the  study  of  law.  Students  should 
^  only  know  the  law  of  Justinian,  but  also  the  decisions  of 
^  various  courts,  the  cust<3ins,  and  the  alterations  in  th<'  law 
•^Hijrht  about  i>y  legislation.  The  publisher  was  therefore 
^Jtiested  to  print  a  collection  of  opinions  emanating  fn>m 
^ll-known    advocates   and   eminent  jurists.     He  mentions  the 
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names  of  Keynier  van  Anistei-dam  and  Willeut  de  Cooi|  u  the 
wriU*rs  of  Cfmsitltatien  that  wcro  much  prized  in  hi»  itx. 
Their  opinions  were  apparently  well  known  at  the  time,  ui 
must,  therefore,  have  l)een  available  to  many  pemonn  in  nm- 
script.  In  fonnint;  this  new  collection  the  publisher  did  MX 
confine  liimself  to  the  opinions  of  these  lawyers,  but  iDchiiU 
those  of  many  other  famous  advocates,  such  as  Groliiu  ui 
Gr»>enewetren.  The  lirst  series,  known  as  HfJlawLtehe  C«- 
mil  fat  it  ii  or  Ret^j^msu  Juris  ConftidioraiH  Httlbnulorum,  •« 
publisluHl  in  six  volumes.  In  this  collection  there  are  agml 
numlx^r  of  (irotius'  opinions.  These  have  been  collected  ill 
translated  by  the  late  Advocate  iJe  Bruyn.  The  utheniRii 
yet  untranslated,  and  having  been  printed  in  black  letter  tvp 
and  written  in  ii  peirulvir  anti<(uate<l  .style,  they  are  by  no 
mi^uMs  attractive  readin*;  to  the  ordinary  .student  of  KudU' 
Ihiteii  law. 

Naturally  tht.'V  are  not  all  of  the  same  authority,  tf' 
oflfh  We  find  dirten.»nt  views  on  the  same  4|uestion.  Thfl 
tin*  all  M)Iutioiis  of  (|iit*stions  that  have  actually  arift-n  ii 
praitiee.  and  tlu'V  ;;ive  us.  therefore,  an  excellent  iiLHi);ht  int^ 
til'  manner  in  wliieli  the  older  lawyei*s  ti-eate^l  the  ijuc?*!** 
siiliiiiitted  tM  tht-ni.  Tiie  adv4K.*;kte  who  ;;ii\'^>  liis  opini(*ii  v* 
hot  satisfied  with  a  mere  statement  of  the  facU»  an«i  bi 
«t|Miii<iii  tlien.-oii.  i»ut  )><*  invariably  set  out  his  reason**  is 
h:i-.il  .»ar|i  stjiteiii.nt  <if  the  law  u|K>n  siMne  well-kn«»t 
aurli'.iity.  <n-  suiiif  imi;;miMil  »»f  a  hi;;lier  court.  After  il 
tir-^?  two  voiuiih's  had  Ihmmi  published  by  Nwranui^  th« 
a]>|MMi.il  at  Aiiistiiilaiii  a  volume  which  pur|)ortei|  to  br 
COM  i  II  M.I  I  i.  .11  oi  I  In-  //.»//////'/>**  7/*'  CtntMult'ttieii,  TJiis  « 
|>iMi^li>"i    liy  .lolia lines  roloin.  and    is    known   aM   the  AtH< 
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1^  Derdr  Deel  (or  AniRterdam  Third  Volume).  The  puh- 
in  bin  preface  jeerR  at  some  of  the  advocate8  whose 
r»  formed  part  of  the  first  and  second  volumes  of 
us*  collection,  and  he  proposes  in  his  vohime  to  give 
>inion8  of  only  very  eminent  advocates.  That  the 
m  in  this  volume  are  of  exceedingly  great  value  Is 
Me,  though  his  detraction  of  the  former  collections 
to  have  been  animated-  solely  by  trade  jealousy, 
as  continued  his  work,  and  at  first  recognised  the 
*  of  Coloni  as  a  thirri  volume,  and  called  his  own  third 
'  the  second  part  of  the  third  volume,  the  Amsterdam 
tion  being  considered  us  the  first  part  of  the  third 
In  lt>H8,  however,  Nroranus  called  the  volumt*, 
he  originally  published  as  the  second  part  of  the 
volume,  thf  third  volume  of  his  collection.  This 
is  known  as  the  Rotten  I' atiHche  Ihnle  f)fel  (or 
lam  Thin!  Volume).  There  are,  therefore,  two  third 
s  to  the  HiMandAche  CimHultutitn,  the  one  called 
nsterdam  Third  Volume  an<l  the  other  the  Rotter- 
hird  Volume.  It  may  be  useful  to  know  that  Voet 
the  Amsterdau)  volume  as  RtKponH.  JarUe.  Moll,  part 
1  :  and  the  Rotterdam  volume  as  part  3,  vol.  2.  The 
work  was  completed  in  IHSf)  by  the  publication  of  tlie 
oluuie.  loiter  on.  in  HilMj.  a  hurt  ftetjrij)  or  index  wiis 
ed  by  Van  Someren  at  Amsterdaui. 

UJtU   thi*  siiim*  publi^h«M-  priiit»M]  n  collrctinn  of  (»pini..ns 
30b    Coren    U-fme    he    iK-came    jncl^e    of    the    Siipmiie 
Th«*sf   w»Tf  ori^^iiially   publisht-d   in   I^itiii.  but   in    l(it).') 
I  tniiishilion  WHS  issutM). 
Ktpnliir  and  *io  useful  did  those  ('onsalttiti*  li  of  Njeranus 


24«  HISTORY  OF  THE  ROxMAN-DUTCH  LAW. 

heconie.  tlmt  Isaac  van  den  Berg,  in  1692.  began  a  nrv 
series  of  opinions  known  as  Van  den  Bergs  Advijs  BaA, 
This  work  was  completed  in  four  volumes.  It  passed  throagb 
several  editions,  the  hist  and  best  being  that  of  1781. 

Van  den  Berg's  work  was  continued  by  De  Haas  axiJ 
Van  der  Kop.  Tlie  former  called  his  collection  Xieuw 
Htflfnwlnclif  (\niMultatien,  and  the  latter  gave  to  his  the  till* 
(►t*  Xieuir  Nedt'i'ltnidn  Adrijt*fMt^k', 

In  1()71.  Ketell.  a  l^>okseller  at  Utrecht,  published  thre* 
v«)hnii(;s  of  opini(»ns  by  well-known  advocates  who  had  pnc 
tisfd,  or  were  then  practising.  Ixjfore  the  Court  €>f  Utr^! 
Thesr  are  known  as  the   Utrecht f*vhc  CtniMultntiev, 

In  IT'SH  Schomaker  Wgan  t<>  publish  a  collectiou  • 
opihi«nis  given  by  himself  and  others.  These  referred  gfmrt 
ally  In  th«*  Roman-Dutch  law.  but  more  i?M|)ecially  t4>  the  U* 
that  obtaintMl  in  the  provinces  of  (h*lderland  and  Zmph« 
Thi'  wt»rk  was  completed   in  six   volumes. 

In  174()  another  collection  of  opinions  was  compihii  V 
Johan  Schrassert.  Tlu^se  wi^re  nnjstly  by  iSciirasHert  hit 
sili'.  ilmugh  ihrn*  an'  s<»veral  opinions  given  by  other  wel 
kri'»wii  jiilv«K*at«*H.  Both  of  these  C(»lk*ctions  have  l>eeii  accept* 
.•i**  r»'iil;iinin;;  opinions  of  great  weight  and  authority. 

Ill  17r2  Van  Po^iInuiii  pubiislKKl  at  Ttrecht  an  intorv^ii 
N  .linii'*  nf  Mpiniiin**  known  as  the  IMfum  Jurolirum  or  (A^Wa 
'ft  r  A'lr,H'tif*  II.  This  wi»rk  was  one  «if  omsiderable  noveh 
It  not  •>iily  eoiitaintMi  the  opinions  of  well-knowu  adv«At4 
but  ;i|hi)  thf  «l*TiHii)iis  of  the  courts  ui>on  the  (|ueKtionH  di 
ruH-..<i.  Wi-  rir^t  grt  tJK'  opinion  i»f  one  advocate  \fn*\ 
f,'' iii'fo.  then  thf  opposite  opinion  of  another  ((*«Mii«f  atv-mmi/i 
III  •  .'itfr.irin III  titp*  riuri).  and.  lastly,  the  decision  of  the  court 
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Practical  questions  of  the  day  were,  therefore,  treated  in 
the  9anie  way  an  Cocceijun  and  others  dealt  with  the  disputed 
pointA  of  law  in  their  works  on  the  jxis  coiitrovertnvm. 

In  order  to  illustrate  the  method  adopted  by  the  compiler 
of  th«^9e  opinions  and  decisions  I  shall  give  a  resum^  of  one 
CAf^e   AM  an  example: — 

First  Cask. 

"Whether  stolen  cattle  »old  to  a  third  person  on  a  free  market  can 
Im»  reclaimed  by^  the  owner. 

TIm*  advocates  Jonas  Cabbeljauw  and  Jacob  Deyni  gave  an  opinion 
in  1673  in  which,  relying  on  the  Code,  d^  /nrtitt,  1,  2,  they  answered 
tim^  question  above  stated  in  the  atfirniative. 

Contrary  Opinion. 

In  the  Hame  year  the  advocates  Kerkhoeven  and  Swaenswijk  gave 
it  AS  tlifir  < opinion  that,  by  the  custom  of  Holland,  stolen  cattle  sold  on 
1^  fre«»  market  could  not  be  reclaimed  without  restoring  to  the  pur- 
clia.«M*r  rhr  price  he  paid  for  theni. 

Decision. 

In  tlH'  following  year  this  very  case  came  befoiv  the  Court  of  Hol- 
^ukI,  arKi  judgment  was  given  against  the  plaintiff,  so  that  the  court 
vptwld  the  views  of  Kerkhoeven  and  Swaenswijk. 

Ill  1745  another  important  collection  of  opinions  was  pub- 
li^he^l  under  the  title  of  Boris  AdviJHen.  The.se  opinions  were 
|^v«^n  by  the  famous  jurist  Pieter  Bort,  as  well  as  by  several 
rvther  eminent  lawyers.  They  were  all  collected  by  Bort 
durin*;  bin  lifetime,  and  published  posthumously  under  the 
fiti*^    mentioned  al)ove. 

Barels  collect**d  and  published  two  series  of  opinions.  In 
177*%  li»-  published  a  collectinn  of  opinions  on  criminal  matters. 
aTi'l     ifi     ITso    another    collection   on  commercial  and   maritime 
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law.  The  latter  are  known  as  BarelH  Adf'ijf^n  oivr  »i 
Koophandel  and  Zeevaart. 

In  1780  (vartman  published  a  series*  of  important  opiok 
by  Home  of  the  best-known  advocates  of  Holland  and  L 
land.  To  this  work  he  gave  the  name  of  Verftdg  op  «U  H* 
lavdtiche  ConHwltatitii.  Benides  the  above  there  wen*  *Ah 
oollectionH  of  opinions  on  special  brancheH  of  law.  an.  fc 
instance,  Van  Hasselt's  opinions  on  military  law  and  on  Mi 
law,  Schellin<(\s  AdriJMev  and  T^msweerde's  GueliUrlnti^Ufk 
Coiisulttttien,  but  they  are  not  fre(|Uently  c|Uoted  by  tlif  t*tt 
writers.  Various  indexes  or  digests  have  been  puWi«*h«d  u 
tliese  decisions,  as,  for  instanct*.  the  Kart  fteifrip  *Ue  H'i- 
Innthvlip  Coiitsulfafiev  and  the  Ktni  f)e</rip  nut  Wtn  *l^ 
benjH  Advijaboek ;  but  the  Ijest  and  mojH  complete  diJ^■<  J 
the  Coil Multnt IPS.  and  of  tlir  various  collections  of  drti^'i'* 
is  undoubtedly  Nassau  La  Leck's  Alyfme^n  Rrijinffr  opR*^ 
tjt'lei'Mc  Adrymn.  Covsnltnttrii  en  S^fiif^'utieu,  publi^lini  il 
rtrecht  in   1778. 

Tlie  valu«»  of  thi»s«»  f'tmstilttttieH  and  Adrijt$f'n  In  any  •« 
wh<.)  desiifs  to  ac^juin*  a  thorough  grasp  of  the  Roman- l*ntd 
law  can  hanlly  lie  i*xaggerat«*d.  !)♦*  Bniyn  s  tmnsUti'.'O  *^ 
the  opinions  of  (irotius  fornix  an  <*xcellfnt  intriidiK'iivD  ti 
tlii»  stu<ly  of  the  ('inisti/hifitn.  Students  are  no  doubc  rrjrll* 
by  thr  lilack  lftt«.*r  type  of  the  HfJhiiidfvhe  Ctm^nltattfu.  fc* 
all  th«*  nthor  cilh'etions  can  l>e  obtainefl  in  the  ordinir 
Roman  character,  and  a  caivful  iM^rusal  of  these  will  li>  u 
niiml.  nii»rt'  than  anything  cIm*.  enable  the  student  to  gm 
tht*  great  legal  aruiiicn.  clear  reas4)ning  powem  and  ccmin 
sensf  of  the  Dutch  lawyers  ..f  the  sevente«»nth  and  eigiitm 
centurii's. 


;/- 


CHAPTER  XXVIII. 

THE  IMMEDIATE  PREDECESSORS  OF  GROTIUS. 

Unts  the  Union  had  cant  off  the  yoke  of  Spain  it  Hoon  de- 

reloped    into    a    powerful    and    respected    Republic.      It^  was 

neeof(ni»ed    by    the    surroundin^f    kingdoms    as    an    important 

actor   in    Europe.      Its   trade  increased,  its  mercantile  marine 

ran  one  of  the  largest  in  Europe,  it  formed  ambitious  schemes 

I    ooloni.*<ing    tht*    East,    and    though    its    European    territory 

^9LB  iiniall  it  was  jjradually  acquiring  a  large  territory  in  the 

!*«t  and   VVeHt    Indiey.      Its  alliance  was  sought  by  the  great 

•Qropean    States,    and    its   anil>asHadors    were    treated    abroad 

ith  great  respect. 

With   all   this  rapid  development  it  was  necessary  for  the 

Uspublic    to    have    men   to  till   the  many  responsible  positions 

f^eated   by   this   sudden    expansion.     The    buiMers   of   the  Re- 

•ttblic  were  educateil   men   who  saw  the  necessity  of  creating 

*Uver>ities  and  schools  for  the  education  of  the  people.     The 

•tion  became  Enthusiastic  in  every  branch  of  art  and  science. 

■Aw  waH  studied  with    vigour,  and   some  of  the  ablest  jurists 

•*    Earr)pe    lecture<l    in    the    univemties    and    law   .sch(M>ls    of 

^ollittd.      It    is,    therefore,    no    wonder    that    the    end    of    the 

**ittvntli   and    the    whole    of    tlu*    seventeenth    centurv    lx*held 

^«<?  \«*th<'rlands  us   one  of    th**  <rn*nl   eniin's  tor  th*-  *<tudy  «>t' 

•w.     Who  tin*   iiH'U   Wen*   that  e\pouii(i«Ml   tin-  Ron. an  an<i   the 

K'-nimn- Dutch    law    in     lli»-    univiisities    and    in    tli»-  eonrlv  ttji 

iw   1  ^hall   now   explain. 

2VJ 
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In  a  former  chapter  I  have  already  referred  to  Dm 
houder,  Paul  Merula,  and  other  writera  *  on  Pra/Ctice.  Go 
teniporaneouH  with  these  writers  on  Practice,  and  the  reportc 
who  Htrovt*  to  brin^  the  decisions  of  the  superior  coorU  n 
wjine  system,  were  the  professors  of  law  and  practisinj;  adv 
cates,  who  published  works  on  the  substantive  law  ms  tk 
accepted  in  the  Netherlands.  Head  and  shoulders  above  1 
contemporaries  stands  Hu$yo  de  Groot,  who  by  his  Jim  A 
ac  Pacit*  established  the  l>aHis  upon  which  modem  ioU 
nati<ma'l  law  was  built  up:  whilst  by  his  lutt'Ofiuetit'n  hi 
JtiritfftnifleiiCf'  of  HiJIavd  he  systematised  the  confused  w 
of  law  which  obtained  in  Holland,  and  laid  the  foundation 
the  Roman-Dutch  law  as  a  le^al  s}'stem. 

We  have  seen  how  (lerman  customs,  Ronian  and  Can 
law,  and  the  Ift^islation  of  the  emperors  were  all  weldtJ  is 
oiR-  confustMl  mass  of  laws,  so  that  it  was  no  easy  min 
to  know  under  which  particular  system  an\'  individnal  & 
Tlirou^rhout  the  whnje  of  the  Netherlands  there  was  tl»e  o 
conservative  idea  that  the  customs  and  privilegt»s  of  the  pe<1 
should  remain  intact.  Their  customs,  laws  and  privilej^c*  I 
|HM»{>|f  held  sacred,  but  as  commerce  |^rew  and  intellectiul  I 
increaMMi  this  CiUiservatism  had  to  jjive  way  to  thf  i* 
praetieal  nM|uirements  of  the  limes.  I^w.  like  everythinjr «l 
etinif  to  be  treiitei]  more  inethtHlically  and  more  Hcientitieai 
iind  it  was  found  that  a  series  of  disconnected  enactOKS 
intiejM'ndfnt  of  soni«»  t^enei-al  system  of  principles,  no  loo) 
sati*^H«d  a  |x*op|e  burning  to  take  up  a  position  in  thr  t^ 
front  of  pio;;rrss.  The  le«ral  system  of  Justiiiian  was  at  h«> 
but  it  bad  in  many  res{N*cts  l>ecome  antic|uated,  and  tlMr  f 
litic  l»-t:i*«lalion  of  the  sixteenth  century  stood  entirely  t«W 
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it  Moreover,  the  Canou  law  had  to  a  large  extent  modi- 
i  the  principleA  of  the  Corpxvs  Juris.  Several  writers  strove 
weave  the  newer  law  into  the  old,  ho  as  to  make  the  old 
i  the  new  homogeneous,  but  until  Grotius  appeared  their 
»ess  wa**  comparatively  small. 

In  the  Netlierlands  Grotius  was  the  giant  intellect  that 
jught  alK>ut  the  complete  cUMcle  of  the  legal  ideas  that 
evailed  in  the  middle  ages.  His  Juh  Belli  ac  Pacis  sepa- 
ten  th*»  new  from  the  old  in  the  field  of  General  Jurispru- 
iice.  Hiid  his  IntixHliicfion  is  the  first  modern  work  on 
>iiiAn-I)utch  law.  At  the  same  time  we  must  not  imagine 
at  till.'  work  of  Grotius  appeared  like  Minerva,  for  his 
iiiKKiiHC**  predecessors  made  it  possible  for  him  to  achieve 
hat  \h'  did.  •  Without  Cujacius  and  Donellus,  Damhouder 
hJ  Mem  la.  the  Intnttlaetum  of  (J  rot  i  us  would  not  have  been 
iNKJUe  We  shall,  therefore,  continue  with  our  account  of 
»e  principal  writers  of  the  end  of  the  sixteenth  and  the 
?$:inning  of  the  seventeenth  century. 

Brederode  (Pieter  Oomelius  van)  lived  in  the  latter 
*lf  of  the  sixteenth  century,  and  was  a  lawyer  of  great 
'pute.  He  was  chosen  as  ambassador  of  the  Republic  at  the 
Hirts  of  several  German  princes.  His  chief  work  is  the 
'^l*^iin,'nnu  S^iifHnti.a7*iti)i  ef  Ke(jHlaruin  juru*  riviliti  ex 
iiofrf*,,  JuriM  cnri>ifre,  first  published  in    15H5   and  again   in 

Peckius  was  Ixirn  in  1.520  at  Zierikzee.  He  studied  at 
'•iv.iifi  .4im1  Wiis  in  1.5<)2  appointed  rt'tjius  profess* ►r  of  C'ivil 
*'l<*ai»«ii  hiw  aj  that  univfisity.  In  1580  he  hecuine  one  of 
»♦•  iu.^^J♦•«.   (.f   the   Supreme  C'ourt    at    Mechlin,   wheie    lie   died 

I)n!»        H»*    wrote   a    large    nuinl>er  of   legal    trratises.       His 
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ix;.st-knowii  work  is  the  D^  jiirti  tnHtendi  et  nwnnuM  frtj*- 
cif.ndi  fjiunn  arrpMaf'um^m  ronirtf.  This  i«  Iiir  well-knowB 
treat  i5(e  on  arrest.  This  work  was  traiiHlated  into  Ihitch  aud 
antu)tat<xl  by  Simon  van  Leeuwen.  Until  the  appeanuicr  t.i 
Borts  work  on  iirrest  this  treatiHc  of  Pcckias  was  the  rhW 
authority'  on  that  branch  of  our  law.  It  is  still  huomI  « 
an  authoritative  work,  thoui^h  its  greatest  value  at  the  prp«en! 
day  is  historical.  Besides  this  he  wnite  tlie  />  te^itmnriit* 
cniijitgum  and  the  Rt'fjulnv  jarit*  aiviniici, 

Oudelinus. — One  of  the  inunediate  preHecess*)!?*  of  (fpitiv 
who  in  all  proliability  had  wjuie  influence  on  the  pn^hictF* 
of  the  I ntrfuliictinn,  was  Petrus  (Sudelinus  (Pieter  (foudf-lin 
He  WiiH  l)orn  in  1550  at  Ath  in  Hene^ouwen.  and  earrinl  t 
his  legal  studies  at  L^ivain.  In  1574  he  starts!  pnictiMn-^  j 
an  a<lvoeate  before  the  Supreme  Court  of  Mechlin,  and  ^* 
made  for  hi  nisei  i'  a  great  name.  In  15S2.  the  yt-ar  l»f*.«i 
(irotius  was  Ixirii.  he  became  a  profe.s.sor  at  I^>uvain.  wKr 
he  tilled  nuuH'rous  ottices  until  iiis  death  in  UM\\,  Hf  ^:t«k 
staunch  <'athi»lie  and  In^longed  to  the  Order  of  .leMiit««.  H 
principal  work  was  a  manual  of  the  law  in  vn;;ue  in  \\ 
Nftlit'rlands  in    his  time.     The  tith*  of  this  work   ih  f'««iiifM^ 

rtni-srri  fttti  III  *nhtitis  litinnn  rir'nui  r»i  nujitr  irtfinuft  ftt  im# •;•!'#• 
Till*  wnrk  was  not  publi>hed  until  a  year  after  iSoudelin'^  «l»-«t 
ilniugh  it  was  in  all  pr« ►lability  Wfll  known  to  lawyers  »ii-f«« 
thai  datf.  ftir  wt-  must  M'memlN'r  that  the  works  ol  pn»f«-«M. 
w«ri-  oftt-n  ijietated  t(»  tlifir  students,  and  not  priiittMi  unl 
afti-r  tlnir  di-ath.  This  custom  existed  in  Holland  t*v«rn 
th«*  time  lit'  \  an  dt-r  Kei'ssi-j.  wli(isf>  l}iftifht  tol  jtin  h*»lirr»i^* 
have  ni'vn    U>fn  piintfd.  but    hav«-  come  down  to   \i^  only  : 
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matiuflcript.  Though  the  commeutary  of  GudelinuA  was  not 
paUiiihed  until  1620,  and  though  Grotius  had  then  already 
written,  though  not  published,  his  Introductimi,  it  is  difficult 
to  believe  that  Orotius  was  not  acquainted  with  the  work  of 
•r>  eminent  a  jurist  as  Goudelin.  Moreover,  there  is  consi- 
derable internal  evidence  in  tlie  Introduction  to  make  this 
nappoKition  more  than  a  mere  conjecture. 

ituudelin   took    the   No^jeln   of  Justinian    as  containing  the 

most    recent    Roman   legislation,   and,   starting   from    these,  he 

dtfAlt   methodically  and  under  various   heads  with   the   Roman 

Iaw  tLs  well  as  with  the  later  legislation  of  the  Western  Empire. 

He  did  not  adhere  to  the  order  of  the  Novell  but  divided  his 

treatise  into   six    books,   and   each   book  into*variou8  chapters. 

lu  the  first  he 'deals  with  the  JvAi  Personarum,  in  the  second 

with   the  J  UH*  Re  rum.     The  third  book  deals  with  the  law  of 

oblijdTAtions.  and  the  fourth  embriices  the  law  of  procedure.     In 

the    fifth    book   he  treats  of  public  law,  the  rights  and  duties 

of  luagistrates,  the  execution  of  sentences,   and   ends   up  with 

m   brief  sketch  of  the  criminal  law.     The  sixth  book  is  wholly 

devoted   to  ecclesiastical    law.      In   giving   a   short    resume   of 

what    he  intends  to  discuss  in    his    Manual   (Isagoge)   he   tells* 

ill* :        I    intend   to  embrace  in   this  work  not  only  the  XoveU 

of  JuMinian.  but  also  whatever   has  been  estiiblished   by  later 

lejn»lation  {quiilqaiil  est  jurit*   nor'iHHimi).     In    this,    however, 

I   d«»   not   include  the  XoveU   of   Theodosius,   of  Valentinianus, 

ttti*!   «'f  other  (Mist-Justiiiian  cni|M*r()rs.  sinct-  all   tlifsr  hick    llu' 

Aiitii^iity   \ji    Justinian.       I    inteiitiuiially  omit    thr    S'inrJs    of 

L^ . .     .>l    C'oijstaiuinf.    an«l    of  the  latter  (Jrcfk   L'iii[ur()i>.   which 

li.pii'lni    li:i>    iiR-luWcd     in     his    edition    ot*    tht*    dfrpus    Jki-'is 

I',,  i/t^    for  th»*s«'  Xurels  were  never  taken  over  by  the  Western 
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Empire,  and  were  never  recofrniRed  by  the  Emperor  L)thii 
In  the  place  of  these  I  have  incorporated  the  CoiiHtitatioi 
of  Frederick  and  of  the  other  emperors  of  every  period.  .  . 
for  these  have  been  accepted  by  us  as  law.  I  shall  add.  ak 
the  more  general  customs  of  these  and  of  the  neighboariii| 
provinces,  in  order  that  this  Manual  may  be  useful  to  pernff 
engaged  in  the  study  of  our  native  laws." 

We  have  in  this  work  of  (joudelin  an  attempt  to  vein 
into  one  whole  the  Roman  law  as  it  was  received  in  tkf 
Netherlands,  together  with  the  local  customs  that  hid  «• 
vived  from  the  (lerman  forefathers,  and  the  customw  thit  hti 
been  adopted  in  the  course  of  time  from  various  tjiurtdf. 
The  Manual  presents  the  law  as  a  homogeneous  whole  Ini^ 
nmch  Its  Goudelin  was  a  Jesuit  and  a  staunch  Cathulic.  bi« 
work  embraces  a  great  deal  of  the  Canon  law.  which  At 
PnHestant  Netherlands  gradually  rejected. 

It  would  hardly  l>e  profitable  to  give  a  lengthy  account  o( 
the  whole  work,  though  a  more  than  cursor}'  account  •»(  ««•' 
typical  chapter  will  Ik;  useful  in  showing  how  the^  tiHy 
texi-writfrs  d<'alt  with  their  subject.  I  shall  take  chApur  < 
of  tlu:  tiiHt  \n)tjk  as  an  example.  The  chapter  is  called  A 
jtoff'Mtntr  marliali  ft  Httci**tafe  conjayuli ;  and  I  lUiV  h*" 
mt^ntinii  that  the  whole  work,  unlike  the  Intrudiuii*'^  ^ 
(irotius.  is  written  in  Latin.  He  tells  us  that  the  powvr  tki 
a  HtMimii  liusl)an<i  had  <»ver  his  wife  was  very  different  fn' 
that  ]x>«<sesst'd  by  a  Dutch  husl)and.  That  the  Romin  k* 
sonir  |Miwtr  ov<'r  his  wif«*  is  a  natural  c<msc<|Uence  of  marriif 
and  approved  of  by  divine  law.  natural  reason,  and  tbf  v 
of  all  nations;  at  th<*  same  time,  that  power  was  not  ^ 
in  ttir  tinif  of  Justinian  {^itt'tmen  cerium  ut  eriguam  /«u 
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ettatetn  maritiy  The  husband  had  the  cu8tx)dy  and  ad- 
auitrmtiou  of  his  wife's  goods,  but  he  could  not  meddle 
th  her  afiairs  if  she  objected,  and,  therefore,  she  often 
knaged  her  own  private  business.  Even  where  the  husband 
kOAged  his  wife's  affairs  he  was  obliged  to  render  her  an 
Doont  of  his  administration.  Inasmuch  as  they  were  married, 
ed  together,  and  brought  up  their  children  in  common,  the 
e  ftpouse  naturally  made  use  of  the  goods  of  the  other,  but 
ere  existed  no  such  community  of  property  as  we  under- 
idA  by  the  term. 

He  then  treats  historically  of  the  marital  power  of  the 
uhaud  amongst  the  Gauls  of  Belgium,  and  shows  how  much 
ore  extensive  than  the  Roman  were  the  rights  of  the 
elgian  husband  over  his  wife:  Vir^  ibi  in  axoren  etiam 
k^/  iuru¥}ue  potestatem  hahuifote  tfiudxH  videlicet  apud 
omtimm  fuit  dominaritm  in  servos,  nee  uan  piitram  in 
lio^  The  spouses  held  their  property  in  common,  and  if 
w  died  the  other  succeeded  to  his  or  her  share.  Though 
^^  modem  law  throughout  Belgium  and  the  rest  of  Uaul  is 
^  quite  the  same  as  that  of  the  ancient  Gauls,  there  is  a 
^king  similarity. 

He  then  passes  over  from  his  historical  sketch  to  the 
^oal  law  .  of  the  Netherlands  in  his  day.  *'  The  law  which 
^«  follow  to-day,  and  which  prevails  in  almost  every  city,  is 
^  the  husband  has  the  wife  completely  in  his  power,  an<l 
*  in  as  it  were  her  tutor  and  father,  so  that  the  wife 
*'mut  contract  without  the  consent  and  authority  of  her 
^'*biind.  She  cannot  appear  before  a  court,  nor  can  she 
■iter  inU)  any  business  transactions  witliout  the  consent  of 
tr  huMliand.  unless  she  follows  tlie  calling  of  a  public  tnider. 
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and  depends  on  her  trade  for  a  livelihood.  In  thin  cue  iihi 
binds  her  huftband,  for  he  in  considered  to  have  approved  o 
Iter  actincr  as  a  ti-adeswoinan.  On  the  other  hand,  the  tu 
of  the  whole  estate  devolves  upon  the  husband,  and  he  ht 
th<*  full  and  free  administration  of  the  common  properti 
without  the  necessity  of  rendering  any  account  He  may.  ii 
<{eiuM*al.  alienate  her  property,  except  where  by  the  custoa  a 
a  particular  place  innnovable  property  belonj^n);  to  a  wif 
cannot  Ije  alienated." 

Cudelinus  then  proceeds  to  deal  with  the  law  of  divora 
He  first  explains  the  Roman  law  re^rdinj;  divorce,  tha 
states  the  Canon  law.  and  boldly  a^lopts  that  law  as  the  ooh 
law  on  divorce  existing;  in  the  Netherlands.  That  H^JIaiM 
never  adopted  the  Canon  law  on  divorce  to  its  full  extent  i 
not  nienti<>ne<i  by  him,  and  he  lays  it  down  as  a  ^neral  nk 
for  the  Neth«*rlands  that  "death  alone  can  dissolve  the  nv* 
riujre,  and  that,  therefore,  neither  captivity,  servitude.  !«< 
absfhce.  nnr  adultery  can  break  the  lioiid  uf  marriap>.  if 
til**  jndtrint'iit  of  (h<*  (Church  the  parties  may  lie  separated  ii 
caM*  lit'  a«lult«'ry.  iieri'sy  or  of  incom{Mitibilit}*  of  temper,  fc* 
MK'li  ;i  separation  will  not  mable  either  {mrty  to  iiiarit. 
Tlii^  i^  an  rimneiatinii  i»f  the  Canon  law  pun*  ami  sim|>li*.  tfl 
ci'rtaiiily   imt   i»i"  the  eustom.s  nf  the  Netherland.H. 

It  i^  tiut'  that  <Jn<li'hiius  wa*<  n«it  wfitinjj  the  liW » 
Hollaihi .  Iiut  a^  lif  pn'ffSMMJ  to  di*al  with  the  cuntonis  A<ir«« 
rn  4 ,1  iif  ni'jtn  rttfnftf't,tt.  uiu*  Would  liavf  expiTttnl  tllil  " 
wouM  |H»int  out  tliat  llojianii  at  any  rate  did  not  adi»pt  th 
Can-'U  i;i\\  ruliH  j;^  lo  dixoirt*.  A  Uiok  which  omitted* 
nii'iitjoii  ^<>  iiii]><>i  taut  a  t'aet  a*^  that  adultery  wa^  in  H«»lliB' 
.imi   ill   tiif  lithii   hiii'thtrii  ]iri>\inceH  n  ^mkI  ground  for  divint 
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hjtrdly  be  called  a  hand-book  for  practitioners,  in  which 
«t  oat  the  cuBtoms  harum  vicinarumque  regionum.  The 
k  is,  however,  fairly  methodical,  and  the  new  is  interwoven 
b  the  old  so  as  to  give  the  reader  a  general  idea  of  every 
neh  of  law  he  deals  with. 

If,  however,  we  compare  the  manner  in  which  Qudelinua 
its  the  subject  of  marriage  and  its  consequences  with  that 
Orotius.  we  shall  soon  perceive  how  far  more  scientific  and 
ical  vi  the  treatment  of  the  subject  by  the  latter  author, 
delinus  begins  this  branch  of  his  subject  by  discussing 
I  marital  power  of  the  husband  over  the  wife.  He  then 
)eeeds  to  deal  with  another  consequence  of  marriage,  viz.,. 
mmonity  of  property.  This  he  follows  up  with  a  discussion 
do$  and  donations  propter  nuptias.  In  the  next  chapter 
^  considers  the  requisites  of  a  valid  marriage,  and  then  deals 
Hh  divorce,  the  rights  of  the  surviving  spouse,  and  second 
Arriages.  The  arrangement  is  obviously  faulty,  for  the  cart 
pUced  before  the  horse.  The  consequences  of  marriage  are 
wdt  with  before  the  requisites  of  a  valid  marriage  have  been 
»Kidered. 

Now.  see  how  Grotius  handles  the  same  subject.  He  de- 
i^  marriage,  considers  who  can  and  who  cannot  marry,  and 
^Q  gives  the  statutory  requirements  for  the  due  and  legal 
^l^mnisation  of  the  marriage.  He  then  proceeds  to  set  out  the 
^'^oences  of  the  marriage,  its  effect  upon  both  husband 
^  wife  with  regard  to  their  personal  relationship  towards 
^H  other,  and  witli  reference  to  their  legal  capacity.  This 
*ft  of  the  subject  is  concluded  by  a  statement  of  how 
Airia^e  is  clissolved.  In  a  later  chapter  he  proceeds  to 
♦^iLHH    the    confusion    of    the    property  of   husband  and  wife 
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by  reason  of  the  marriage.  This  portion  of  the  rabjcct  he 
dealfl  with  when  he  in  conflidering  the  acqniitition  of  nwiwr- 
ship  generally  by  accesnion  and  confusion,  and  he  tratp 
community  of  property  as  one  of  the  methodn  of  acqnirinit 
ownerslnp.  Grotius  then  somewhat  illopcally  goen  over  to 
antenuptial  contracts  and  hoed^lhoud^rschap,  thouf^  no  doabi 
these  subjects  could  l)e  conveniently  brought  in  whilst  dealinf 
with  community. 

Here,  then,  we  perceive  the  difference  between  the  ordfriy 
and   lo(:n<^A]    arranc^emcnt    of    Orotius,   as    compared   with  the 
somewhat  loose  method  of  exposition  adopted  by  his  contem- 
porary.     If  we   look   more  narrowly  into  the  way  in  which 
the   subject   i»   presented   in   detail  and  in  style,  we  are  fdl 
more  struck  with  the  difference.     With  Gn)tii]s  the  subject  ii 
expanded  stop  by  step,  and  our  knowlwlge  is  gradually  mJ 
systematically   increased,  wherean  with   Gudelinus   we  tiv  is- 
coiT4»ctly  assumed    to  know   what  should   have  been,  hat  wm 
m »t,  told  to  us.     In  style,  too,  there  is  a  difference :  (Trmin^  i* 
crisp  and  cl^ar.   and  almost  every  paragraph   contains  a  mW 
of  law :  (5u<h'linu**.  thouifh  not  nearlv  so  involved  as  sdme    « 
his  conlomporarifs.  is  apt  to  crowd  if^  much  into. one  «entef*** 
tluTfby  nuikin;;  it  flifficult  to  follow  his  meaning. 

In  dfulin;:  with  tin*  .subjfct  of  divorce.  Gudelinus  Jl^^^ 
his  nlij^iuUK  prejudice's  tn  int«rf«»n*  with  Iiin  expoRition  of  ^* 
law  as  aocvpt^'d  in  si-v^ral  of  th«»  most  important  pmvii^^ 
of  tin-  Ni'tlnrlands:  for  lu*  would  make  it  appear  a»  if  *'•' 
r'anoii  law  had  Im-i'ii  univiTsally  adopted  thruughoat  *** 
wliolf  ot"  thr  N«'th«Tlaiids.  whfrea«»  in  wi  important  a  pnwin^ 
MS  Holland  tlir  law  of  tin-  Franks,  that  adultery*  was  a  gtrtm 
fi»r  divMic,'  'was  alwavv  thr  eust(»mai-v  law.     These  few  nfnitfk* 
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will  suffidoDtly  ahow  how  greatly  the  work  of  Qadelinus  dif- 
fan  from  that  of  Grotiua 

Before  I  proceed  to  give  an  outline  of  the  work  of  Qrotius, 
there  are  two  other  lawyers  of  note,  who  wrote  before  or  at 
the  same  time  as  Qrotins,  of  whom  mention  must  be  made — 
the  one  is  Zypaeos  and  the  other  Zoezius.  They  are  both 
writers  of  considerable  authority,  and  are  frequently  referred 
to  by  the  jurists  of  the  seventeenth  century. 

Zypaeus  or  Van  den  Zypa— Zypaeus  belonged  to  the  class 

of  notaries  attached   to  some  ecclesiastical  dignitary.     These 

notaries  were  known  as  apostolic  notaries,  and   were  usually 

ipipointed  by  the  Pope  or  by  a  bishop  to  look  after  the  affairs 

of  the  Church,  and  to  draw  up  all  documents  in  which  the 

Church   was  concerned.      Zypaeas  afterwards  became  a  pro- 

tODotary,  and  was  attached   as  such   to  the  see  of  Antwerp. 

Be  was  highly   skilled   both   in   the   Canon    law  and   in   the 

Civil  law,  as  it  obtained  in  the  Netherlands  towards  the  end 

ot  tbe*sixteenth  and  the  beginning  of  the  seventeenth  century. 

He  WM  a  contemporary  of  Grotius,  though  the  book  by  which 

^    M  known  was  apparently  published  after  the  Introduction. 

*^«  work  13  called  the  Notitia  Jtcris  BelgicL    It  deals  briefly 

^^t.li  both  the  Civil  and  the   Canon  law  as  it  obtained  in  his 

The    method    of    exposition    adopted    by   Zypaeus    in    his 

^^^itia  IS  very  much  the  same,  though  not  so  good,  as  that 

^^     Oudelinua,    and    entirely    different   from   that   followed   by 

^^^zins.      The  work    is   divided    into   twelve    books,  and   each 

"^k  deals   with   a  number   of  more  or  less  cocrnate  subjects, 

^noagh  their  connection  is  often  impossible  to  ascertain.     S<:)ine- 

times  the  same  lxK>k  deals  with  subjects  in  no  way  connected. 

r2 
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The  Rixth  book,  for  instance,  opens  with  a  treatise  on  aUves. 
and  immediately  thereupon  proceeds  to  deal  with  willa.  There 
is  no  definite  system  and  no  proper  arrangement,  so  that  the 
work  seems  a  bewildering  mass  of  indiscriminately  amnged 
legal  tracts. 

Zypaeus,  however,  is  not  a  mere  commentator  on  the  law 
of   the   Coiyiis  Jui^is,   for  he  shows  us  how  the  Roman  lav 
had    been    modified    by    castom   and    legislation.       He   freely 
quotes  the  placaats  prior  to  1629,  but  as  he  belonged  to  the 
southern   States,   and   remained   a   fervent  Catholic,   he  dcab 
chiefly  with  the  changes  brought  about  by  the  legislation  of 
Charles  V  and  Philip  II.      The  placaats  cited  are  those  cod- 
tained  in  the  first  two  volumes  of  the  Placaat  Bo^k.     As  an 
ecclesiastical  notary  his  book  is  redolent  of  the  Canon  law.     He 
he<;ins  his  Xotitia  by  inveighing  bitterly  against  the  heretics] 
spirit  of  the  times,  which  had  given  birth  to  such  arch  hervtie^ 
as    Luther,  Calvin   and    Menno.      The   XotitUi   of   Zypaeus  i^ 
ijuntod  by  later  writers  as  an  authority  for  the  law  that  prv- 
viiil«*d  in  tin*  Netherlands  prior  to  the  secession  of  the  northtfrn 
prnvinces.  as  well  as  for  the  law  as  it  existed  in  the  southern 
pr«»vincus  when  he  wrote  the  work  :  but  it  is  manifestly  of  liiti«» 
authority    for  the   law   of    Holland    after  the  establishment   ••£ 
thi'  Kfj)ul>lic. 

Henricus  Zoezius  (1571-1627).— Zoezius  was  a  pre«K>ct^- 
S'.i  (if  (fiotins.  Hf  was  lx>rn  at  Amersfotirt  in  1571,  and  studird 
ai  I  In.'  riiivriNily  of  Lou  vain.  After  taking  his  degr«>e  h«? 
w.nt  to  Spain  and  K*eturi*d  on  law  at  tht*  University  of  Sala- 
manca. Ili>  was  dt'^^tMidtMl  from  a  faniil}'  of  lawyers  anl 
senators,  wlm  had  (xrcnpied  in  the  Netherlands  high  poaitionft 
in  Inith  CMiurch  and  Statr.     He   returned  to  Louvain  and  was 
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elected,  in  1606,  professor  of  Greek  in  that  university.  In 
1619  he  was  elected  regins  professor  of  law  in  the  place  of 
Peter  Qadelinos.  Later  on  he  became  rector  of  the  university, 
where  he  died  in  1627.  His  principal  work  is  the  CoTa- 
^nentary  an  the  Pandects,  which  was  not  published  until  1651. 
This  work  was  held  in  great  repute  in  Holland,  and  is  very 
frequently  quoted  by  Voet  It  was  written  on  the  same 
principle  as  the  Commentary  of  Voet,  though  it  dealt  almost 
exclusively  with  the  Roman  law,  and  only  very  cursorily  with 
the  law  that  obtained  in  the  Netherlands.  His  other  works 
were  Commfntarii  ad  InatitiUiones ;  Coinmentarii  ad  jxis 
Cananieum,;  Comm^ntarii  paratitulares  ad  Codicem;  and 
Commentarii  ad  decretales  et  episUAas  Gregorii  IX. 


CHAPTER  XXIX. 

HUGO  DE  GROOT  (GROTICS). 

I  SHALL  now  consider  that  preat  geuios  of  the  NetherhBii 
who  may  I)e  justl}'  described  as  the  founder  of  modern  into^ 
national  law  and  of  the  system  of  jarisprudence  knom  ii 
the  Roman-Dutch  law.  I  allude  to  Hugo  de  Oroot  or  Gnte 
I  do  not  wish  to  convey  the  idea  that  Grotius  invented  ui 
propounded  the  Roman-Dutch  law.  Such  an  idea  wooklcf 
course  be  absui*d.  What  I  do  wish  to  impre»  upon  aj 
readers  is  that  Grotius  was  the  first  great  Dutch  lawyer  who 
systeniatised  the  confused  mass  of  law  which  obtained  in  lu* 
day.  and  who  by  his  TnfnMluction  to  the  Jurieprudenoi  4 
Httlhnvl  enabled  subse(|uent  legislators  and  jurists  to  bnH 
upon  a  s<jlid  foundation. 

The  lx)dj'  (»f  rules  now  known  as  the  Roman-I>atch  !•» 
was  there.  Attempts  had  been  made  to  expound  the  b* 
tneth<Klically.  as  wo  saw  in  the  last  chapter,  but  no  one  w 
comr  forward  to  reduce  the  existing  law  into  a  system.  Tw> 
task  WAS  completed  by  Grotius,  and  so  well  waa  it  carrit' 
out  by  this  marvellous  and  many-sided  man,  that  from  tk 
date  of  the  publication  of  the  IntnuluctUm  down  to  our  0** 
tiim*  it  has  lx*en  recognised  as  the  moHt  authoritative  eipO" 
HJtioii  of  the  law  of  Holland.  Some  have  oommeoted  npo* 
aluKiht  every  ijaragraph,  and  others  have  written  more  tf* 
t«'nsivc  treatises  on  the  Roman-Dutch  law,  bat  one  aodiD 
liavt*    gone    to    Grotius*    Introduction    as    an    aeknowMfi' 
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[unity  of  the  greatest  weight  The  influence  of  the  IrUro- 
tion  on  the  snfaeeqaent  development  of  Roman-Dutch  law 
r  be  compared  with  that  of  the  Institutea  of  Justinian 
n  the  spread  of  Roman  law.  As  this  great  man  played 
important  a  part  in  the  development  of  the  Roman-Dutch 
,  I  propose  to  devote  some  considerable  space  to  an  account 
\%M  life  and  work. 

Grotius,  as  he  is  commonly  called,  or  Hugo  de  Groot,  as 
was  known  to  his  countrymen,  was  bom  at  Delft  on  the 
b  April,  1583.  His  real  name  was  De  Cornets,  but  his 
it-grandfather  had  assumed  the  name  of  De  Groot  when 
married  Ermgard,  daughter  of  Dirk  Huigen  de  Groot,  the 
gomaster  of  Delft.  Grotius  at  a  very  early  age  had  given 
mise  to  become  a  great  scholar.  When  eight  years  old 
oompofied  Latin  verses.  He  appeared  to  have  such  natural 
ii  in  acquiring  a  knowledge  of  Latin  and  Greek  that  the 
at  Greek  scholars  of  the  day  took  a  peculiar  interest  in 
education.  As  a  boy  he  was  the  constant  companion  of 
learned  Scaliger.  Junius,  Snellius,  Clusius  and  Merula 
re  some  of  the  learned  men  of  the  day  who  helped  to 
tmet  the  boy  Grotius.  Before  he  was  thirteen  he  was 
»re»ted  in  the  great  religious  dispute  between  the  Catholics 
1  Protestants,  and  it  is  said  that  he  helped  at  that  early 
'  to  convert  his  mother,  a  Catholic,  to  the  Protestant 
:h. 

At  the  age  of  fourteen  he  held  his  tirst  public  disputation, 
the  age  of  fifteen  he  had  completed  his  university  course 
Leyden,  and  was  selected  by  Oldenbarneveld  and  Justinus 
t)  Nassau  to  accompany  them  on  their  mission  to  the  King 
France   (Henry    IV).       Henry  was   astonished  at  the  mar- 
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vellous  learning  and  judgment  of  this  young  diplomatiflL  nd 
presented  him  with  a  gold  chain  and  his  miniature  as  i  toka 
of  hi.s  regard,  at  the  same  time  pointing  to  Grotins  aud  nyisf 
to  his  courtiers,  "  YoWk  le  miracle  d'Hollande."  The  UniverMij 
of  Orleans  conferred  upon  this  young  Hollander  the  depK 
of  Doctor  of  Laws.  In  the  following  year  Grotius  returned  U 
Holland  and  there  joined  the  Bar  of  the  Court  of  Holland. 

About  this  time  Grotius  began  to  study  the  religions  fr 
putes  with  great  earnestnesa  His  instructor  in  these  ntna 
was  Johann  Uitenbogaard,  Court  Minister  to  Prince  MmM 
Uitenbogaard  was  a  follower  of  Arminius,  and  it  was  dun 
fore  no  wonder  that  Grotius  embraced  so  eagerly  the  ne« 
of  the  Arminians. 

Although  Grotius  had  a  large  and  ever-inereasiug  pndict  i 
the  Bar  before  he  was  twenty-one  years  of  age.  he  neverthek 
found  time  to  edit  classical  works  and  to  write  nanMTQ 
literary  compositions  in  the  Latin  language.  In  1607  Grot 
was  appointed  Advocaat-Fiscaal  of  the  province  of  HoUs 
and  shortly  after  he  obtained  this  appointment  he  man 
Maria  van  Reigersbergen. 

In  1609  he  publishe<l  his  first  work  of  European  fame, 
well-known  Mar¥>  Liberum.  It  waH  written  as  a  plea  in  fan 
of  Holland  s  right  to  navigate  the  open  seas  without  the  h 
or  license  of  any  Power.  In  this  work  Grotius  for  the 
time  laid  down  the  general  proposition,  which  now  app 
to  us  so  commonplace,  "that  according  to  the  law  of  nal 
every  person  is  free  to  sail  to  such  coasts  as  he  may  pii 
and  that  therefore  the  Portuguese,  even  though  they  are 
lords  of  the  places  to  which  the  Hollanden  are  nailing.  I 
no   right  whatever  to  hinder  them   in  their  eoone   thill 
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thia  y-eatise  he  urged  his  countrymen  to  see  '*  that  whether 
J  were  at  war  with  Spain  or  not,  their  freedom  to  sail 
kn  the  sea  which  nature  had  given  them  should  not  be 
tailed."  In  the  same  year  the  great  Arminius  died,  and 
>tittA  composed  a  panegyric  upon  the  deceased  preacher  in 
in  verse,  entitled  In  Mortem  Arminii.  In  the  following 
X  he  published  a  dissertation  on  the  Antiquity  of  the 
lavian  Republic,  Inasmuch  as  this  book  was  a  strong 
^eal  to  his  countrymen  to  maintain  the  freedom  they  had 
a  amidst  so  many  difficulties,  it  was  placed  upon  the  Index 
Tpurgatorius  at  the  instance  of  the  Spanish  ecclesiastics, 
oidst  all  the  troubles  of  his  later  life  he  steadfastly  con- 
med  to  write  the  history  of  his  native  land,  but  this  work 
tf  not  published  until  after  his  death,  in  1657. 
In  1609  began  the  civil  troubles  in  Holland,  which  proved 
be  so  disastrous  to  Grotius.  Though  the  United  Provinces 
d  cast  otf  the  Spanish  yoke  and  wrested  from  Spain  their 
edom,  the  war  with  Spain  went  on  long  after  tlie  iudepend- 
»  of  the  provinces  had  been  acknowledged  by  the  neigh- 
uing  European  States.  It  was,  however,  shortly  after  the 
ession  of  James  I  that  the  United  Provinces  were  compelled 
endeavour  to  obtain  peace,  for  James,  though  profuse  in  his 
mises  of  assistance,  was  virtually  helping  the  Spaniards  in 
ir  prosecution  of  the  war. 

The  Spaniards  were  prepared  to  make  peace  upon  three  con- 
ions:  (1)  Freedom  for  the  Catholic  religion;  (2)  a  Spanish 
tectorate  over  Holland ;  and  (3)  that  the  Hollanders  should 
ounce  their  right  to  trade  with  India.  It  was  this  last 
ase  which  turned  lx)th  James  and  Henry  IV  to  the  Court 
Spain.     They  were   both  anxious  to  exclude  Holland   from 
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the  Indian  trade,  in  order  afterwards  to  wrest  thit  tnb 
from  Spain.  It  was  under  these  circumstances  that  the  pM» 
party  grew  up  in  Holland,  and  this  party  did  not  meet  wA 
the  approval  of  Prince  Maurice.  To  this  party  belongd 
Oldenbarneveld,  the  great  Raad-Pensionaris,  and  as  Gratis 
was  a  strong  supporter  of  Oldenbamevcld  he  naturally  joins 
that  party. 

In  1601),  at  the  instigation  of  Oldenbameveld,  a  tmee  wi 
made  with  Spain  which  lasted  until  1621.  Thi.s  wan  one  o 
the  first  breaches  between  Grotius  and  the  House  of  Orsnp 
It  w<iN  alx>ut  this  time  also  that  the  religious  diHWOMi 
began  to  divide  Holland  into  the  Arminian  and  Oomarii 
groups — dissensions  which  became  so  bitter  and  violent  thft 
they  Uule  fair  at  (me  time  to  subvert  the  whole  State. 

It  is  impossible  to  understand  the  life  of  Urotias  withoat 
some  account  of  these  religious  dissensions.  There  wen;  t«i 
professors  of  the  University  of  Leyden  whose  differenotf  a 
opinion  on  religious  matters  caused  the  terrible  civil  iitrife  t 
which  (Jidt'nbarneveld  fell  a  victim.  The  name  of  the  od 
waN  Armiuius,  that  of  the  other  Cioniarus.  The  belief  i 
Fredfstination  w&s  accepted  in  1562  as  an  article  of  belief  ii 
Holland,  and  became  one  of  the  main  pillars  of'  fhe  nalioBi 
faith,  (iomarus  was  a  strong  sup})orter  of  this  article  of  bid 
and  when  Arminius,  his  fellow -professor,  openly  scoffed  at  th 
doctriiu'  and  preached  that  it  reduced  God  to  a  tyrant  «d 
allowed  men  U)  commit  all  manner  of  iniquities,  under  tl 
plea  that  wiiatevrr  their  conduct  may  be  their  salvatioB  < 
damnnti<in  had  been  pre-oniained  long  before  their  birth,  d 
adherents  of  the  national  faith  were  up  in  arms  and 
themselves  round  the  other  Leyden  professor,  UomamsL 
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From  Leyden  the  strife  apread  over  the  whole  of  the  United 
ftonnceB.  To  the  Oomarists  belonged  the  great  mass  of  the 
lople,  whibt  among  the  adherents  of  Arminius  were  the 
iding  lights  of  Holland.  Uitenbogaard,  Bameveld,  Qrotiua 
id  others  ranged  themselveH  on  the  side  of   Arminius,  who, 

the  eyes  of  the  people,  was  regarded  as  a  heretic  plotting 
r  the  subversion  of  the  Protestant  Church. 

In  1610  the  flame  of  religious  dissension  was  spreading 
■i  and  dangerously  throughout  the  whole  land,  and  the  wiser 
m  saw  that  it  could  only  end  in  the  destruction  of  the 
^blic,  especially  as  it  was  fed  and  fostered  by  the  trade 
rals  of  the  Netherlands — England  and  France. 

In  order  to  allay  the  passion,  Grotius  drew  up  a  ''  Resolu- 
m  for  the  Peace  of  the  Church,"  which  was  adopted  by  the 
ales  of  Holland.     The  States  of  HoUaud  called  upon  Maurice 

use  his  influeqce  in  order  to  get  this  resolution  adopted  by 
e  other  States.  It  was  here  that  religion  and  politics  met. 
lie  Arminian  party  was  the  great  obstacle  to  the  unlimited 
'vereign  power  which  Maurice  coveted,  for  all  its  leaders  were 
^ot^giy  opposed  to  an  absolute  hereditary  sovereign.  On  the 
her  hand,  the  large  mass  of  the  people  were  Gomarists,  and 
anrice  thoifght  that  by  supporting  that  party  he  would  in- 
Base  bis  cbanoes  of  obtaining  sovereign  power.  He  therefore 
«itated  no  longer,  but  declared  himself  a  Gomarist 

For  several  years  the  strife  went  on  with  ever-increasing 
Uemess  and  fury.     In  1618  Grotius  was  appointed  Penaionaris 

BolU'rdam  in  the  place  of  the  brother  of  Oldeubarneveld, 
lo  died  during  that  year.  Soon  after  his  appointment  to 
is  high  office  Grotius  went  to  England  with  a  view  to  induce 
i  English  statesmen  and  clergy  to  side  with  the  Arminians 
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or  RenionAtranten.  In  Enj^land,  however,  he  met  with  M 
Buccesfl.  The  province  of  Holland  was  openly  aocuaed  of  ha«i 
and  though  it  was  defended  by  De  Groot  in  a  tract  on  t 
"  Religion  of  the  State  of  Holland/'  the  greater  pan  of  i 
United  Provinces  sided  with  the  opponents  of  OldenhATDer 
and  GrotiuH. 

In  miH  the  crisis  came.  The  disturbances  in  Hoiiaiid 
came  so  great  that  the  States  of  Holland  thought  it  nccen 
as  a  precautionary  measure  to  call  out  the  troops  und«r 
control  of  the  municipal  authorities.  This  gave  3Iaiiriee 
opportunity.  He  alleged  that  this  act  on  the  part  *>f 
States  of  Holland  was  a  breach  of  bis  prerogative  and  t 
volt  against  him  as  Commander-in-chief  of  the  Dutch  foi 
He  took  the  power  into  his  own  hands  and.  support^ 
the  middle  classes  throughout  the  United  Provinces.  b« 
banded  the  municipal  troops  and  caused  Oldenhanw^ 
Hoogerbeet<t  and  Grptius  to  be  arrested.  OldenbameveM 
the  age  of  seventy-two,  was  sentenced  to  death  and  excel 
Hoogerlx'ets  and  Grotius  were  sentenced  to  lifelong  impri 
ment  in  the  castle  of  Louvenstein. 

If  any  one  desires  to  be  staggered  with  amazement  al 
violent  passions  engendered  by  religious  disputes.  I  ^ 
advise  him  to  read  Brandt's  "  History  of  the  pleading* 
in  UMh  and  1()19  with  regard  to  the  three  prisonem  JcJ 
van  Oldenbarneveld.  Rombout  Hoogerbeeta  and  Hogi 
<.ir(.K>t.''  It  was  whilst  a  prisoner  in  the  castle  of  Loaves 
that  Urotius  conceived  the  idea  of  writing  a  systematic  tn 
on  the  law  of  Holland,  and  it  was  during  oontineroent. 
all  the  dithculties  necessarily  attending  prison  life,  Uu 
wrote  the  Pninxluctian  to  the  Jurisprudence  of  HoUand 
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By  the  aid  of  bis  wife  Grotias  escaped  from  Louvensteiu 
I  the  year  1621.  The  means  of  his  escape  were  devised  by 
k  wife.  Qrotius  was  allowed  from  time  to  time  to  receive 
oaks  from  Professor  Erpenius.  These  books  were  sent  in  a 
irge  box,  and  the  books  that  were  no  longer  required  were 
etoroed  iu  the  same  box.  At  first  the  box  was  rigidly  exam- 
Md  by  the  warders,  but  in  time  they  grew  somewhat  care- 
m  about  the  examination.  The  wife  of  De  Groot  conceived 
lie  plan  of  liberating  her  husband'  by  means  of  this  box. 
for  several  weeks  she  made  her  preparations,  and  at  last  by 
k  aid  of  a  servant,  Elsje  van  Houwcning,  got  her  husband 
ito  the  box  and  obtained  permission  to  have  it  carried  out 
qr  the  soldiers.  Elsje  took  charge  of  the  box  with  its 
fndous  contents,  and  though  suspicions  were  aroused  at 
ivend  stages  of  the  journey,  the  faithful  Elsje  managed  to 
jfit  the  box  safely  conveyed  to  Gorkum.  From  there  in  the 
pMe  of  a  mason  Grotius  escaped  to  Antwerp.  Thence  he 
kd  to  Paris,  where  he  remained  an  exile  for  many  years. 

It  was  during  his  stay  in  Paris  that  he  wrote  his  great 
rork,  Df  jure  Belli  ac  Pads,  It  was  this  work  which  raised 
Irotius  to  the  first  rank  among  European  jurists  and  publicists. 
be  work  was  dedicated  to  Louis  XIII,  who  was  so  pleased 
ith  it  that  he  granted  Grotius  a  pension.  This  pension, 
mever,  was  taken  away  from  him  in  1631  by  Richelieu, 
lio  greatly  disliked  De  Groot. 

Shortly  aftt^r  these  events  Prince  Maurice  died,  and  his 
f^her  Prince  Fredtrik  Hendrik  became  Stadhouder.  This 
aii^f  arrju^ed  iu  the  friends  of  De  Groot  the  hope  that  he 
)old  be  alIowe<l  to  return  to  his  native  land.  He  sought 
»*  ai<i   of    Richelieu,  but    he    tells    us   that    though    Richelieu 
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promised  to  help  him  he  added  at  the  same  time,  "  In  politt 
the  weakest  party  is  always  t)ie  party  in  the  wronj?." 

In  1630  Grotius  thought  that  the  time  was  ripe  for  h 
return  to  Holland.  He  left  France  and  arrived  at  Rotterhi 
where  he  reported  liis  arrival  to  the  burgomaster.  K\lW^ 
Frederik  Hendrik  had  shown  himself  well  disposed  tnwifi 
Grotius,  the  enemies  of  the  latter  were  too  stron«».  And  rt 
prince  was  compelled  to  a^^  to  a  decree  of  perpetual  binl 
nient  from  the  Republic.  Grotius  thenuipon  went  tn  Hanbor 
where  he  obtained  offers  from  the  Danish.  Polish  and  Sjan 
Governments  to  enter  their  service.  These,  however.  I* " 
fuse<l.  In  10>)4  the  Swedish  Government  rec(Ut^t«*i  hin  i 
enter  the  Swedish  diplomatic  service.  The  offer  was  maiti 
the  original  insti<^ati(m  of  (lustavus  Adolphu^.  who  hid 
profound  admiration  for  the  author  of  the  /V  jurf  W 
iic  Paris.  The  Swedish  offer  was  accepted,  and  (5n»tio*  ■ 
ap))ointe(l  Swedish  amljasNador  to  the  Court  of  Francr. 

Rieht'li»'U  now  lM»came  his  bitter  enemy,  and  did  ht*  ^ 
to  ^«-t  (Jmtius  removed:  but  for  ten  years  he  n-miiiwd  i 
Paris  as  tin-  trusted  represi»ntative  of  the  Swedish  C<^Tl  I 
1<)45.  liow«vi*r.  (irotius  asktn]  for  his  recall  on  acoflirt 
some  aniioyanrr  which  his  failuiv  to  obtain  C€*rtain  rijihi^' 
Swediii  had  eausi'd.  He  wt»nt  l)ack  to  Sweden  and  nrfoMXB 
tlun*  for  soiiH-  months,  and  then  apiin  t4X>k  ship  to  HoQil 
It  w<iuld  appar  that  there  was  some  tacit  under^ta&h 
tliat  ht'  wmilij  be  alli»wed  to  return  to  his  native  land  t'^til 
u]>  an  iiii|H>rtant  {H)sitif)n  at  Amstenlam.  In  the  pa.^rtif<f 
HmUmihI  hi-  wa-  .iv.  rtakt'U  by  n  storm  and  driven  to  i 
i-na*.l  «»r  l*i'ninnrn.  whiT«'  h»»  caught  a  cold,  fell  ill.  awl* 
fin  ihi-  "isth    An'Miv-t.   U»4'). 
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Grotios,  as  we  have  seen,  was  a  very  learned  and  many- 
led  man.  He  was  a  man  of  the  greatest  probity  and  a 
Me  patriot     The  fame,  however,  which  Grotius  has  obtained 

in  no  way  due  to  his  political  career.  Outside  of  Holland 
rotiiis  has  never  been  regarded  as  a  politician.  It  is  as  a 
nrirt  and  publicist  that  he  has  gained  the  fame  which  all 
nrope  has  accorded  him.  For  our  purposes  there  are  two 
'orks  of  Grotius  to  which  we  must  devote  some  attention. 
1m  first  is  the  De  jure  Belli  ac  Pacis,  and  the  second  is  the 
mtroductian  to  the  Jurispriuievce  of  HoUcintl.  It  may  be 
lid  that  we  should  dismiss  the  De  jure  Belli  ac  Pacts  with 

psasing  notice,  inasmuch  as  we  are  considering  the  develop- 
M»t  of  the  Roman-Dutch  law.  The  answer  to  this  is  that  it 
I  io  the  De  jure  Belli  ac  Pacia  that  we  find  a  full  exposition 
f  De  Groots  philosophy  of  law,  and  that  a  due  appreciation 
I  this  is  necessary  in  order  to  gi-asp  fully  the  work  that  he 
Sd  for  the  Netherlands  in  composing  the  Introduction. 

It  was  the  De  jure  Belli  lic  Pacia  which  raised  Grotius 
o  the  first  rank  among  European  jurists  and  publicists.  It 
ilaeed  international  law  upon  a  new  footing,  and  sought  to 
iite  the  relations  of  civilised  nations  towards  one  another 
tfoa  law  and  morality.  It  created  a  new  epoch  and  a 
looiplHe  breach  with  the  views  that  prevailed  during  the 
lUddle  ages.  It  breathed  the  spirit  of  the  Reformation,  and 
ftttrated  mankind  from  the  theocratic  views  then  predomi- 
tat  \Vluit*;ver  there  had  Ix^en  of  international  law,  prior  to 
iiis  work  of  (Jrotius,  wa.s  based  upon  the  U!iity  of  the  Church 
•Od  the  authority  of  the  Pope.  Grotius  soutjht  to  l>a8e  the 
^w  of  nations  not  upon  religious  l)elief  and  Church  autho- 
ity,  but    upon   a  general    idea  of   law  and   order.      The   papal 
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authority  had  been  bo  nndermined  that  some  new  eonp 
satincr  foundation  had  to  be  sought  upon  which  to  boiM 
law  of  nations.  Grotius  sought  that  foundation  in  i  » 
fundamental  idea  of  Right  which  was  to  regulate  the  rdid 
of  the  individual  to  other  individuals,  of  the  individual  to  tl 
State,  and  of  the  State  to  other  States. 

The  new  philasophy  required  an  a  ptnori  conoeptioo 
what  was  right  and  proper,  that  the  individual  should  en 
fomi  to  this  idea,  and  that  in  his  social  intereourw  vil 
other  individuals  he  should  recognise  that  a  commaiit 
could  only  exist  if  the  individual  sacrificed  some  of  \ 
natural  liberty  for  the  benefit  of  all.  The  State  then  beco» 
a  common  existence,  born  of  the  will  of  all,  and  regulated  I 
that  will.  In  the  same  wa}*'  as  the  common  will  of  all  fon 
the  State,  so  the  common  will  of  the  various  States  fonnstl 
law  which  ought  to  guide  them  collectively,  and  this  Grow 
called  the  I^w  of  Nations. 

T\u'  object  of  Grotius  in  writing  this  book  waa  to  a 
deavour  to  put  an  end  to  the  light-hearted  manner  in  vUi 
one  Christian  nation  miule  war  with  another.  The  t«rrili 
striig;;le  which  Holland  underwent  had  taught  Grotiw  d 
cnit.'ltirs  and  inhuman  acts  which  attended  war.  and  h«*  rtro* 
in  sDini-  way  to  regulate  the  necessary  violence.  In  the  »•■ 
way  as  tlit*  individual  owed  a  duty  to  God  not  to  ill-tr?it ' 
f«']|M\v-in;\n.  so  t'aoh  State  owe<l  a  duty  to  that  same  ft 
not  t«t  ill-tri'.'U  tin'  individuals  of  another  State  beyond  ti 
limits  aec'U'lrd  to  it  by  the  declared  will  of  God  and  i 
t«-acliin;;'*  of  Christ.  It  was  I)e  Groots  strong  feeling 
ri;;ht  and  justict',  an<l  his  humanitarian  sentiment,  which  I 
hi!n   to  c«»inpos**  the   Dfi  jvre  Belli  ac  Piwis.      For  a  c«W 
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ter  iU  appearance  the  work  was  regarded  as  a  text-book, 
id  its  principles  were  universally  accepted. 
I  shall  conclude  ray  remarks  upon  this  work  of  Orotius  by 
quotation  from  Hallam's  Literary  History  Cvol.  3,  p.  181): 
It  is  acknowledged  by  every  one  that  the  publication  of  the 
>  jure  Belli  ac  PcLcis  made  an  epoch  in  the  philosophical 
JoA  almost,  we  might  say,  in  the  political  history  of  Europe, 
rhoie  who  sought  a  guide  to  their  own  conscience  or  that  of 
ithers,  those  who  dispensed  justice,  those  who  appealed  to 
tlie  public  sense  of  right  in  the  intercourse  of  nations,  had 
raeoune  to  its  copious  pages  for  what  might  direct  or  justify 
their  actions.  Within  thirty  or  forty  years  from  its  publica- 
tioQ  we  find  the  work  of  Orotius  generally  received  as  an 
Mthority  by  professors  of  the  continental  universities,  and 
deemed  necessary  for  the  student  of  civil  law,  at  least  in 
Ae  Protestant  countries  of  Europe.  .  .  .  The  book  may  be 
considered  as  nearly  original  in  its  general  platform  as  any 
^wk  of  man  in  an  advanced  stage  of  civilisation  and  learn- 
ing ean  be.  It  is  more  so,  perhaps,  than  those  of  Montesquieu 
^  Adam  Smith.  No  one  had  before  gone  to  the  foundations 
^  international  law  so  as  to  raise  a  complete  and  consistent 
•'^peRJtructure." 

Soch,  then,  was  the  fame  of  the  author  of  the  Law  of 
^'»tion«.  and  we  must  bear  this  in  mind  when  we  come  to 
'^rd  the  influence  of  Orotius  in  the  development  of  the 
tin!  law  of  Holland.  When,  therefore,  in  1631,  Orotius 
Pnblij»hed  his  Intrfxluctiov  to  the  Jurisprudence  of  Holland, 
^h»-  wijrk  was  enhanced  with  all  the  prestige  Orotius  had 
filled  as  the  author  of  the  Law  of  Nations.  The  fact,  there- 
''>r»-.   that    Orotius    was   the    author   of   the    De  jure  Belli  ac 
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Pads  had  a  great  deal  to  do  with  the  reception  accorded 
to  the  Introduction.  Apart  from  the  intrinsic  valw  of 
the  Introduction,  the  fame  acquired  by  Grotiofl  ar  a  jnnc 
helped  to  make  the  Introduction  a  work  of  g^^at  aaihontr. 
The  Introduction  was  called  in  Dutch  De  Inleiding  M  df 
Hollandsche  Rechtsgeleerdheid,  and  was  written  during  De 
OrootH  captivity  in  the  cantle  of  Louvenstein. 

There  is  a  popular  notion  that  Grotios  wrote  the  Intr9' 
duction  without  the  aid  of  books,  but  this  of  eoane  ii 
absurd.  Grotius  had  full  opportunity  of  obtainiAg  booki 
and  it  is  most  unlikely  that  he  would  not  have  availed  hia- 
Helf  of  this  opportunity  in  writing  so  technical  a  work  « 
the  Introduction.  Moreover,  the  work  was  not  pabli^ 
until  1631.  so  that  there  was  ample  opportunity  for  reriw 
and  comH!tion.  As  a  matter  of  fact  Grotius,  in  a  letter  to 
his  children,  laments  that  he  had  m  /<ftr  books  wherewith  to 
accomplish  so  important  a  work.  As  this  letter  waj«  intended 
originally  by  Grotius  as  a  pi-eface  to  his  Introduction,  but  • 
it  was  never  actually  printed  as  such  for  fear  that  it  \sA^ 
injure  the  sale  of  the  work,  and  as  I  have  not  yet  *««  * 
printe<l  in  English.  I  shall  give  the  reader  a  translation.  Tk 
original  is  t<i  Ik*  found  in  Rf^vhtHij^le^rde  Ob^^r^ntien  <%"oL  I. 
p.  fM:— 

MV    DEAK   ClIILDKEN, 

Si)iiu>  of  you  wen*  with  ine  in  the  prison  at  Louvenstein:  otbm 
have  no  douht  liranl  ;i})out  it.  GinI  known  how  unjustly  I  vas  plic*^ 
tlnTi*,  niid  some  of  my  i»uhHshe«i  writinKs  show  it.  Whilst  ihftt  I 
|mHKe<l  th«'  wretfhtHl  time  with  such  mntt^Tn  as  have  aIwav*  6tf^ 
interesi«Hl  me,  viz.,  GimTs  woni  nnd  i»ther  honourable  stUtJi<><L  My 
iiot«'s  to  the  Ni'w  TeHtiinient  ami  my  six  books  on  the  Chn*tiu 
n-liijioii  te»*tify  t«»  thr  fir««t,  and  as  to  the  rent  my  tmnAktioo  <d 
Stnlxi'iiM  and  this  w«irk  U^ar  testimonv. 
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I  leave  you  this  work  containing  instructions  in  the  law  pre- 
iHiig  in  Holland.  In  its  composition  I  have  been  careful  to  deal 
ith  the  whole  subject  in  proper  order,  and  I  hope  I  have  succeeded 
I  w«ll  as  Justinian  in  his  InstiltUes,  I  have  also  taken  great  care 
»  express  the  subject-matter  in  its  proper  terms,  a  matter  often 
siglfcted  by  lawyers.  I  have  also  striven  to  fit  the  divisions  of  the 
ibjeet  in  their  proper  order,  as  you  will  see  from  the  accompany- 
ig  ftve  tables. 

In  this  work,  as  in  the  six  books  on  the  Christian  religion,  I 
ikve  used  our  mother-tongue,  and  sought  to  honour  it  and  to  show 
bat  this  subject  can  be  very  well  explained  in  that  language.  I 
tkrt  used  many  old  Dutch  terms  which,  though  somewhat  archaic, 
re  itill  go<Kl  Dutch  words  found  in  the  handvesten  and  keuren.  I 
ave  also  coined  some  words  by  coupling  others  together,  but  in 
icfa  a  way  that  their  meaning  is  easy  to  catch.  So  that  those 
■onoos  who  have  been  accustomed  to  use  Latin  and  bastard  words 
iaj  not  be  inconvenienced,  I  have  appended  these  in  the  margin, 
iarking  the  former  with  an  L  and  the  latter  with  a  B. 

With  respect  to  the  Roman  law,  I  have  inserted  here  what  is  in 
tae  with  us,  not  only  such  as  has  been  taken  out  of  the  Institutes 
'  Justinian,  but  also  what  has  been  gathered  from  other  law-books. 
fo  this  I  have  added  our  own  law  so  far  as  I  was  acquainted  with 
(  IB  the  old  handvesten,  judgments  and  other  precedents. 

There  is  one  matter,  however,  which  I  regret,  and  that  is  that 
'hen  I  wrote  this  work  I  had  but  few  books  and  little  assistance. 
^  hsd  DO  intercourse  with  other  persons  with  whom  I  should  have 
iked  to  consult  about  the  customs  and  usages  of  Holland.  Seek, 
Wefore,  to  come  to  know  experienced  lawyers  in  order  to  add  here 
^  there  where  this  work  falls  short. 

Accept  this  work  in  the  meantime  as  a  legacy,  inasmuch  as,  with 
^^«st  injustice,  the  other  means  which  I  should  have  left  you  have 
^ea  taken  from  me.  Hold  God  before  your  eyes  and  know  that  He 
^m  ju^itice. 

Your  artectionate  fatlier, 

Hu«i0  DK  Groot. 

Tnlike  inufst  of  the  law-books  of   his  time,   the   IntrixluC' 

um  wAK  written  by  Grotius  in   Dutch,  and  the   use  of  Latin 

8  J 
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terms  was  scrupulously  avoideil.  The  orio^nal  work  h^l  ir 
notes  whatever,  and  no  authorities  were  cited.  Thi^  deficifflct 
was  supplied  by  Groenewegen  van  der  Made,  who,  with  th 
approval  of  De  Groot,  published  in  1644  an  annotated  editi^ 
of  the  Tvfrodicctiov. 

Grotius  was  fully  aware  of  the  value  of  this  work,  for  in  i 
letter  to  his  brother-in-law  dated  December,  1631.  he  writw* 
follows :  "  I  am  astonished  at  the  bittemeas  5w>  many  roen^w 
of  the  Council  exhibit  towards  me  ;  .  .  .  the  troaWe  thit  I 
have  taken  to  acquaint  our  countrjnnen  with  their  xiAtioDil 
laws,  for  the  honour  and  plorj^  of  Holland,  fieem^  to  m 
sufficient  to  have  caused  a  ship  to  be  sent  to  fetch  me  hnoe. 
just  as  Athens  sent  for  Demosthenes  for  ser^'ice^  fw  I** 
thai)  mine."  Time  and  experience  have  shown  that  the  vite 
placed  by  Grotius  ui)on  his  work  was  in  no  way  exagjr«»^ 
This  InfirKhfrfuni  marked  an  epoch  in  the  historj*  of  th^  l»* 
of  Holland,  just  as  the  D^  jure  Belli  ac  PaciM  markd  •> 
tpuch  in  tlu»  development  of  international  law.  From  tk* 
datf  of  its  publication  it  came  to  be  rejjanled  as  an  autkiritT. 
ami  its  valu»»  has  not  diminished  during;  the  three  cenwn* 
that   have  t»lapsed. 

(iiMtiiis  brnki-  away  entirely  from  the  method  of  «fctlinj 
with  the  law  of  Hollan<l  prevalent  in  Iuh  time.  Xo  jnri^ 
1m1'. .r.-  (irotius  n»;r.iixled  the  law  of  the  Netherlands  **  ^ 
sy^iiiii.  Inn  tnated  it  either  in  an  unmethodical  and  m 
\v*«l»*inaiic  way  as  a  confused  mass  of  laws  and  caMoiw*  * 
«Uf  it  wa*i  <lealt  with  incidentally  in  works  on  the  Roan 
law.  ( in«l»-linus.  wi-  have  seen,  strove  to  treat  the  mau*t  i 
a  mori-  syNtnnatic  way  than  usual,  but  he  did  not  incorpci* 
til**    It-i^n^latinn   of    hi^^  owit    time,  and    he   attached   t^io  moi 
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iportance  to  the  Cauon  law.  It  was  aii  iugrained  habit 
:  Grotias  to  ane  an  few  words  as  possible,  and  to  write 
ledoctly  and  methodically.  Wtieii  asked  what  books  he 
lOttght  the  most  useful,  he  replied,  "Those  which  contain 
le  fewest  superfluous  words."  This  is  the  keynote  to  the 
imposition  of  the  Introductwu.  The  subject-matter  is  con- 
nived as  a  whole  and  then  subdivided,  so  as  to  enable  each 
art  to  be  dealt  with  fully  and  completely  ;  but  in  dealing 
rith  the  separate  sections  of  the  work  not  a  superfluous 
rord  is  employed.  The  gieat  principles  of  the  Roman  law 
re  laid  down  accuiately  and  succinctly,  and  where  these 
lave  been  modified  the  modification  is  clearly  set  out;  but 
vhere  the  principles  of  our  law  differ  from  the  Roman  law 
hej  are  enunciated  as  substantive  principles.  In  this  way 
Srotios  has  been  able  to  treat  of  the  community  of  goods 
between  spouses,  the  law  as  to  antenuptial  contracts,  and 
ke  law  of  intestate  succession  as  bodies  of  law  depending 
*>  principles  which  had  been  developed  in  the  Netherlands 
^dqwodently  of  the  Roman  law. 

Grotitts  dung  to  no  authority  and  adopted  a  method  of 
^  own.  He  treated  the  jurisprudence  of  Holland  as  a  living 
l^teni  of  law,  and  proceeded  to  arrange  and  expound  it 
cicDtifically  and  methodically.  He  followed  the  general  plan 
'  the  Institutes  of  Justinian,  and  divided  the  whole  subject 
oto  the  Job  Fertfonarum,  the  Jus  Rerum  and  the  Jtt^ 
fbligatimium ;  but  directly  he  had  to  explain  the  various 
Qbdivisions  of  eacli  great  class  he  adopted  a  method  of  his 
n,  a  style  of  his  own,  and  a  language  which  had  not  been 
»ed  before  for  expounding  any  learned  subject.  If  we  take 
LA  chapter  on   Marriage   and   examine   it   in  detail,  we  shall 
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he  able  to  see  more  clearly  how  Orotins  differed  fion  b 
contemporarieR  in  his  treatment  of  the  Rubject.  He  bejpa 
by  giving  us  a  definition  which  is  to  a  certain  extent  hmA 
on  the  Roman  law,  but  to  a  certain  extent  also  origiiiaL  He 
then  proceeds  to  explain  the  nature  of  the  contnet.  id 
weaves  into  one  continuous  and  orderly  exposition  the  Gff* 
man  customs,  the  Roman  law  principles  and  the  legisbtki 
that  had  modified  the  law.  He  deals  with  the  question  of  vhc 
may  marry,  and  after  stating  the  general  disaUlities  fomi 
in  the  Roman  as  well  as  in  most  other  sj^stems,  he  tells  ■ 
what  the  prohibitions  are  as  laid  down  by  the  States  <^ 
Holland  in  1580.  Here  and  there  we  find  a  decision  of  tb 
Court  of  Holland  and  West  Friesland,  or  some  castoni  of  « 
CuTman  forefathers. 

H  we  compare  this  method  of  treating  the  subject  ^ 
that  of  Oudelinus  or  of  even  later  writers,  we  are  <M 
with  the  great  originality  of  Qrotius.  He  writes  no  coi 
inentary  on  the  work  of  another :  he  digests  the  law  of  h 
time  and  repnxiuces  it  in  a  form  both  novel  and  niethodia 
The  Intratluctiov  formed  the  basis  upon  which  was  boilt  « 
tlu'  structure  of  the  Roman-Dutch  law.  Some  of  the  gwii* 
jurists  of  the  XetherlandH  were  content  to  write  commenun 
to  the  Ii\leitl'n}fj.  Schorer  annotated  Urotios  largely;  ^i 
der  Keessel's  elaborate  and  exhaustive  treatise  on  the  Rob* 
I  hitch  law.  called  Dictata  ad  jiui  Ht^diemum,  is  nothing  w 
n'>r  less  than  a  commentary  on  the  text  of  Orotioa.  In  b 
it  Wcame  tiie  practice  in  Holland.  Friesland  and  Zeeland  f 
prnfessors  to  take  Grotius  as  their  text-book  and  to  expooi 
thf  Koinan-Ihitch  law  to  their  students  by  way  of  explti 
tit  111   t«>   the   text.     There  are   several   of   these  ooinnieBttf 
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that  have  never  been  printed,  Buch  as  the  Dictata  of  Van 
der  Kee»iel  and  the  Verklaringen  of  Professor  Scheltinga. 
Hie  latter  is  a  work  of  great  merit,  though  almost  unknown 
nowadays.  Groenewegen,  Van  Leeuwen,  Matthaeus,  Voet  and 
Bynkershoek  all  quote  Grotius  in  the  same  way  as  C!oke^ 
Hale  or  Blackstone  are  quoted  by  writers  on  English  law. 
If  we  had  lost  all  the  subsequent  works  on  Roman-Dutch 
law,  and  had  retained  only  the  Introduction  of  Hugo  de 
Groot.  we  could  administer  to-day  the  Roman-Dutch  law 
Tery  much  in  the  same  way  as  it  is  actually  interpreted  by 
cor  courts.  Since  the  days  of  Grotius  there  have  been  a 
great  many  statutory  alterations  of  the  law,  but  the  great 
principles  of  the  Roman-Dutch  jurisprudence  are  the  same 
to-day  as  they  were  enunciated  by  that  wonderful  genius 
who  changed  mediaeval  law  into  modem  law. 

After  the  publication  of  the  Introduction  two  methods  of 
expounding  the  law  of  Holland  were  followed:  the  one  school 
followed  the  method  of  Grotius,  and  the  other  still  adhered 
to  the  old  system  of  writing  a  commentary  on  the  Corpus 
Juris  and  weaving  the  modem  law  into  the  Roman  law. 
Of  the  latter  method,  the  Commentary  of  Voet  is  the  best 
known  and  most  authoritative ;  but  this  system  does  not 
possess  the  clearness  and  the  great  advantages  of  the  method 
of  Grotius,  and  we  therefore  find  that  the  works  of  Van 
Leeam'en,  Huber,  Van  der  Keessel  and  Van  der  Linden  were 
more  widely  read  and  studied"  than  the  learned,  though  some- 
what cumbersome,  treatise  of  Voet. 

The  fact  also  that  Grotius  wrote  in  Dutch,  and  not  in 
Latin,  had  a  great  deal  to  do  with  the  popularity  his  Intro- 
duciU/n   to   Dutch  Juri^jyi^udence  always  enjoyed.     It  came  to 
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be  connidered  in  Holland  as  the  text-book  of  the  fttudeut.  the 
Jons  hudiemi  juris  of  the  professor,  and  the  aathoriutir^ 
exposition  of  the  law  for  the  magistrate  in  the  lower,  aod  tW 
Judge  in  the  superior  courts.  Van  Cattenberg  in  Ym  life  of 
(irotius,  written  about  a  century  after  the  publication  of  ik 
Iiitrodactiony  speaks  of  his  manual  in  these  term«:  "A  w-jrk 
which  in  these  days  is  still  esteemed  not  only  by  all  «kilW 
in  the  study  and  practice  of  the  law,  but  by  the  superior 
and  inferior  courts  of  Holland  and  of  the  adjoining  proviuo^ 
as  a  legal  oracle  (wet-ontkd),  and  which  is  daily  qa"t«d  in 
law-books  and  in  the  judgments  of  our  civil  courts." 

It  may  be  safely  asserted  that  not  a  single  law-book  .J 
any  importance  was  written  in  the  Netherlands  after  die 
publication  of  the  Ivtnxluctian  that  did  not  refer  to  tlu« 
work  of  Urotius.  Not  only  in  the  Netherlands,  but  in  oor 
own  South  African  courts  the  manual  of  Grotius  ha<  brm 
in  constant  use  as  an  authoritative  exposition  of  the  jari»- 
prudence  of  Holland.  When  in  1859  the  Volksraad  of  the 
Transvaal  determined  the  text-books  from  which  the  RiiUian- 
Dutch  law  was  to  be  gathered  they  took  the  later  work  of 
Van  der  Linden,  the  Roman-Dutch  Iaiw  of  Van  Leeuwrn.  and 
the  IntrtKluciion  of  GrotioH  as  authoritative  works.  Th«T 
adopted  the  first  modern  exposition  of  the  principles  of  the 
law  of  Holland,  the  tirKt  great  commentary  ou  the  /afv- 
iliLctiort  of  Urotius  and  on  the  Roman-Dutch  law.  and  the 
latest  text-book  for  law  studentK  Tbeae  three  books  w«rp 
in  all  probability  chosen  because  they  were  all  written  :n 
l>utch.  and  covered  the  whole  field  of  Dutch  law  from  tbr 
estjiblishment  of  the  Dutch  Republic  to  the  conquer  by 
Napoleon. 


HUGO  DE  GROOT  (GROTIUS).  281 

The  Introduction  has  been  twice  transUted  into  English, 
at  the  only  translation  in  use  throughout  South  Africa  is 
hat  by  Sir  Andries  Maasdorp,  the  Chief  Justice  of  the 
hemogt  River  Colony  (Maasdorp's  translation),  and  this  is 
be  trmnslation  I  shall  employ  when  reference  is  made  to 
le  Introduction  in  these  notes. 


CHAPTER  XXX. 

GROnUS'  PHILOSOPHY  OF  LAW. 

I  SHALL  now  proceed  to  give  a  brief  outline  of  vhit.  i 
want  of  a  better  term,  I  shall  call  the  Philosophy  of  Liw  i 
understood  by  Grotius. 

(hotius  adopts  Aristotle's  division  of  law  into  Sate 
Law  and  Voluntary  or  Positive  Law  {De.  jure  BdU  < 
Pacii^,  bk.  1,  ch.  1.  10,  2).  Throughout  both  his  /nhtA 
tiov  and  his  De  jui^  Belli  ac  Pads  Natural  Law  plip 
very  important  part.  It  is.  therefore,  necessary  to  kai 
exactly  what  he  meant  by  Natural  and  Positive  Lav,  I 
without  an  accurate  knowledge  of  these  terms  we  em 
rightly  understand  the  Rechtaphilosoj^hie  of  Orotios.  Bi| 
(regt,  jxis)  in  its  wider  sense  is  defined  by  Grotius  ••  1 
agreement  of  the  act  of  a  reasonable  being  with  ran 
in  so  far  as  another  person  has  an  interest  in  sueh  \ 
(1.  1.  5V 

Right  in  its  narrower  sense  is  the  relatipD  that  mU 
between  a  reasonable  being  and  something  which  bekogi 
such  l)eing.  as  when  I  speak  of  my  right  (1.  1,  6.  Ik  J^ 
Belli  ftc  Pads,  1,  1,  4). 

That  is  unjust  whicli  is  contrary  to  the  nature  of  a  sod 
of  rational  beings. 

Law  {lejr,  de  xvet),  which  is  sometimes  also  called  /w 
Right    (because   it   prescribes  what   is   right),   is   the  ouM 
of    reason,   settling   something    which    is    honoorable  for 
good  of  the  community.    So  far  the  definition  might  iBd 
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Natural  Law.  bat  Qrotios  goes  on  to  say  that  it  most  be 
enacted  and  promulgated  by  mme  one  who  has  the  supreme 
rule  over  a  State.  The  last  part  of  the  definition  restrieta 
law  to  Municipal  Law. 

He  then  defines  Natural  Law,  or,  as  he  calls  it  in  the 
Introduction,  Aangeboren  Recht,  as  the  dictate  of  Right 
Beawn.  indicating  that  any  act  from  its  agreement  or  dis- 
agreement with  the  rational  and  social  nature  of  man  has  in 
it  a  moral  turpitude  or  a  moral  necessity,  and  consequently 
that  such  an  act  is  forbidden  or  commanded  by  God,  the 
aathor  of  Nature.  This  is  Whewell's  translation  of  the  ori- 
ginal Latin,  which  I  subjoin :  Jus  naturaU  est  dictatum  rectat 
nUiania,  indicans  actui  cUicui,  ex  ejus  convenientid  aut  dis- 
€€nvmientid  cum  ipm  natura  ratianali  ac  aociali  incase 
moruUm  turpitudinem  aut  necessitatem  inorcUem  ac  conse- 
quenter  ab  auctore  naturae  Deo  actum  aut  vetari  au4  pm€- 
eipi.  Grotius  therefore  starts  with  the  assumption  that 
\tbere  is  an  inborn  Reason  in  man  which  tells  him  what  is 
morally  good  and  what  is  morally  bad.  This  capacity  of 
reasoning  is  part  of  the  Nature  of  Man.  Now  Man's  Reason 
teaches  him>  that  it  is  for  his  own  good  to  spend  a  tranquil^ 
lodal  life  {Proleg,  8),  and  to  do  everything  in  his  power 
towards  the  conservation  of  Society.  Those  things,  therefore, 
which  it  is  necessary  for  him  to  do  in  order  to  preserve  this 
tranquil,  social  life  are  virtually  the  sources  of  Natural  Law 
or  Law  par  excellence.  In  his  Inti^oduction  Grotius  definen 
Natural  Law  aH  the  dictate  of  Reason  pointing  out  what 
thingH  are  in  their  very  nature  honourable  or  dishonourable, 
with  an  obligation  to  observe  the  same  imposed  by  God 
ilntrn    1.  2.  5). 
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He  enumerates  the  main  principles  or  axioms  of  Nitun 
Law  a8  follows:  (1)  To  abstain  from  that  which  belon}:^  *^ 
others;  (2)  to  restore  to  others  what  belongs  to  them:  <3i!) 
restore  any  gain  made  by  the  property  of  another.  i4i  i 
fulfil  promises;  (5)  to  make  good  loss  caused  by  nej^lipriicv 
(6)  to  recognise  that  certain  crimes  reijuire  puui«hiiirfl 
{Proleg.  8).  Again,  as  this  Natural  Law  is  part  of  wImc  w 
call  Human  Nature,  it  would  exist  even  if  there  wrrr  d 
God.  But  as  there  is  a  God,  and  as  the  will  of  ind  i 
revealed  in  the  Bible,  we  know  that  God  has  ordained  thi 
the  breach  of  these  principles  of  Natural  Law  ^haH  t 
punished.  Moreover,  God  has  also  promulgated  certain  ock 
laws  in  the  Bible.  These  laws  are  the  Positive  Law<i  of  lio 
or  Divine  Positive  Law  {Proleg.  13  and  14X  In  addiiiuo  : 
these  laws  human  experience  has  learnt  that  oUier  law«  « 
necessary  in  order  to  regulate  the  social  life  uf  man.  TIk^ 
laws  are  framed  by  man  and  imposed  by  man  upon  Bt 
They  are  therefore  called  Human  Positive  Laws.  Befi4t  il 
multiplication  of  mankind  there  was  only  one  kind  of  hunJ 
positive  law.  viz.,  the  law  promulgated  by  some  supreme  ki 
giver;  but  as  mankind  increased,  and  the  original  UaH 
broke  up  into  many  communities  or  nations^  therr  uo 
anotiier  kind  of  human  positive  law,  known  as  the  U 
of  Nations  {Intro.  I.  2,  10).  The  Law  of  National  i*  th 
which  is  universally  adopted  by  all  nations  for  ophoUB 
the  great  human  society  (Intro,  1,  2.  IIV  Tlie  law  whi 
obtains  in  each  particular  State  is  called  Municipal  L 
or  Civil  Law.  and  it  is  a  law  which  'derives  it^  ^<^ 
from  the  will  of  the  supreme  power  of  the  State  (/n/ni 
2.  13). 
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Orotitui'   Division  of  Law  may   be  therefore  expressed  in 
fie  following  table: — 


Law 


Natural 


Positive 


Divine 


(Law  of  Nations 
Ci>il  or  Municipal  Law 

The  development  of  the  idea  of  law  according  to  Qrotius 
nay  therefore  be  expressed  in  the  following  steps:  Human 
Ksture  endowed  with  Right  Reason ;  Natural  Law ;  Divine 
PMtive  Law:  Human  Positive  Law:  Civil  or  Municipal  Law^ 
ud  International  Law. 

The  Law  of  Nature  is,  therefore,  according  to  Qrotius,  the 
hmi»  of  all  our  ideas  of  law.  It  is  the  law  without  which 
InnnaD  society  cannot  exist,  whilst  Positive  Law  depends  on 
utility,  and  varies  in  different  communities,  or  even  in  the 
•Mue  community,  according  as  circumstances  alter  (Proleg. 
161  However  much  Positive  Laws  may  vary,  Natural  Law 
^^HDiiriH  immutable,  and  regulates  not  only  the  relations  of 
•ftin  to  man,  but  also  of  nation  to  nation,  or  people  to 
people.  In  this  way,  therefore,  Qrotius  was  able  to  give  to 
^  Law  of  Nations  some  stable  basis  upon  which  he  could 
^y^<*matically  and  methodically  build  a  definite  and  rational 
^y«»t«*in  of  International  Law.  In  dealint/  with  Municipal 
law  he  gave  to  it  a  greater  authority  by  referring  its  ulti- 
iiut«r  principles  to  Natural  Law. 

We  must  not  for   a   single    moment   imagine   that    Qrotius 
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wa8  the  first  jurist  who  attached  this  great  importaDce  V) 
Natural  Law.  The  spread  of  Greek  literature  had  iMU^ 
Europe  the  Hellenic  ideas  of  ethics,  justice  and  law.  ind 
Natural  Law  played  a  very  important  part  in  the  Ethics  4 
Aristotle  (Nicom.  Ethics,  bk.  5,  a  10).  Earlier  jurists,  like 
CujaciuA  and  Donellus,  had  fully  discussed  Natural  Law.  bos 
Grotius  was  the  first  Netherlander  who  gave  to  his  countnr- 
nien  a  systematic  treatise  on  their  Municipal  Law,  ba^ed  apon 
the  general  idea  of  Natural  Law,  instead  of  a  haphazard  col- 
lection of  laws  and  rules  of  laws. 

I  shall  now  proceed  to  show,  as  briefly  as  possible.  ho» 
Grotius  built  up  on  the  foundations  of  Natural  Law  hii 
sj'stem  of  Municipal  Law. 

When  he  comes  to  deal  with  the  Law  of   Thin^   \w  uUi 
us  that  it  is  an   axiom   that   bj'  Natural    Law   all   thinp  «t 
common    to   all    men.     If   this   be   the   case,  he  standi  Itte  to 
face  with   the   difficulty   that   no   one   can   be   said   to  he  the 
exclusive   owner   of   any   particular   thing.     This   view  wooU 
strikr  nt  the  nwt  of   owiiei-ship.     To   get   over   this  diAcaltj 
In-  divi<h*s  all  cTrate<l  things  into  two  classes:  <1)  thos<f  whiek 
art'   in   ^uch  abundance  that  they  suffice  for  all   mankind,  ai 
lit^ht.  air  and  sea  water:    and   (2)   such   as  cannot    lie  ^mnl* 
taneously  used  In*  all  and  do  not  suffice  for  all.     Of  the  Uw* 
class  some  are  consumed  by  use,  either  imnie<liately  or  in  iIm 
eourse    of    time.      Inasmuch,    therefore,   as    the    amount   to  bf 
oonsiiiiied  is  not  sutHcieiit  for  all.  some  must  gp  without,  aal 
therefore   tlifse   tliin^^>   cannot    l»e   owned    by  all    mankind  ia 
eoininon.       Ht*  then  ;;oes  on  to  assume  that    Reason,   in  Older 
t'*    ]irfvent    striff    and    disputes,    allowed    men    to    retain   to 
thenisrlvfs    ami    thtir    family  what    they  had    themselv«>  pro 
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leed.  Thus  arose  ownttshipw  Mere  possession  also  gave  a 
ght  to  the  thing  possessed  by  virtue  of  the  principles  of 
ratoral  Law  {Intro,  2,  H,  2).  When  once  things  came  to 
B  divided  amongst  the  various  members  of  the  community, 
Tatnral  Law  once  more  stepped  in  and  taught  men  that  each 
intt  be  content  with  what  he  had  acquired  for  himself,  for 
'.  he  acted  otherwise  the  tranquillity  of  Society  would  be 
ifltiirbed,  and  such  a  state  of  things  was  contrary  to  Right 
Uiaon;  hence  arose  the  maxims,  Nenio  debet  locupletari 
r  alteriua  incammodo  and  Sic  utere  tuo  ut  alienum  non 

If.  then,  Natural  Law  allows  the  acquisition  of  ownership 
nd  the  free  control  over  the  acquired  object,  it  also  allows 
be  object  when  once  acquired  to  be  transferred  to  another. 
Bnee  Natural  Law  recognises  ownership,  it  follows  as  a  corol- 
aiy  that  the  owner  can  regain  the  possession  of  the  article 
K^om  the  person  who  deprived  him  of  that  possession.  Here, 
feowever,  Natural  Law  ceased  to  supply  an  effective  remedy, 
or  the  only  means  of  re-obtaining  possession  known  to 
'^tUural  Law  is  force,  and  as  the  use  of  force  would  lead 
^  to  tranquillity,  but  to  disturbance,  man  himself  had  to 
^ske  provision  by  means  of  Municipal  Law  to  enable  the 
»>rner  to  regain  possession,  or,  in  other  words,  to  vindicate 
^  property.  For  this  purpose  Municipal  Law  called  into 
^Qg  Courts  of  Justice  (2,  3,  3).  Natural  Law  made  no  dis- 
toction  between  the  strong  and  the  weak,  the  adult  and  the 
ainor.  but  man's  sense  of  Ri^ht  and  Justice  devised  by  means 
f  Municipal  Law  a  distinction  between  those  who  had  sutfi- 
ient  sen?*e  to  know  what  wa.s  for  their  own  interest  and  those 
rho  liA<l  net.     Municipal  Law,  therefore,  detennined  who  had 


288  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

the  power  to  alienate  their  property  and  who  had  not.  i 
in  tliis  way  arose  the  various  refltraints  on  alietiAtioii  (/■! 
2,  5,  3). 

Passing  over  from  the  Jus  Rerum  to  the  Jum  OWi 
tiovum,  Qrotiuft  tells  us  that  in  this  great  diviidoii  of  Ii 
Natural  Law  recognised  two  sources  of  personal  daiina:  i 
Promissio;  and  (2)  Inequality  (3,  1,  3). 

ProminHio  is  the  voluntary  act  of  a  man  whereby  I 
promises  sometliing  to  another  with  the  intention  that  tki 
other  shall  accept  the  same  and  thereby  acquire  a  rif^t  Mgum 
the  proniissor  (Intro.  2,  3,  10).  The  regulations  with  rtfrn 
to  the  manner  in  which  this  personal  claim  is  to  be  enfoM 
are  left  by  Natural  Law  to  the  Municipal  Law  of  the  eoa 
muiiity. 

Inequality  is  the  obligation  to  compensate  another,  eithi 
for  somo  b*mofit  received  at  the  expense  of  another  or  la 
some  loss  caused  by  a  direct  injury  (Intro,  3,  1,  14  ef  ii|.l 
Grotius'  system  recognises  the  free  will  of  man.  His  etUa 
and  religious  viows  as  an  Arminian  would  not  admit  niB  ti 
Ix'  destitute  of  a  free  will.  Man  is  a  free  agent,  and  hii 
according  to  Orotius,  the  power  of  determining  hia  own  en 
duct.  This  caimcity  of  man  to  determine  hia  own  aeli  i 
one  r>f  the  ijnalities  of  human  nature.  Natural  Law.  then 
fore,  also  recognises  a  fn*4^  will,  and  only  recogniaes  ohfifi 
tion^  in  eoiinection  with  a  free  will,  and  therefore  whfl 
then*  i'^  no  will  {rjj.  in  the  case  of  a  lunatic)  there  eaa  I 
ni»  <il»lii;atioii.  Municipal  I^w  has.  however,  for  the  good 
the  coiiiinuuity  n^stricted  obligations  to  such  eaaea  aa  aie  ■ 
rttvtra  fnwftM  nutr^H  or  cnntnt  legtm. 

Sometimes  Natural   l^w  opt^rates  through  both  Pramim 
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1  Ine<|uality  simultaneoaAly ;  e,g,  if  I  parcha»e  a  horse 
lieh  iH  delivered  to  me  I  must  pay  the  price,  (1)  because  I 
ve  pmmif4ed  to  do  ho,  and  (2)  because  I  should  otherwise 
enriched  at  the  expense  of  another  {Intro,  3,  1,  20). 
rotiuA  even  calls  in  Natural  Law  to  show  that  interest  is 
tore  than  a  mere  municipal  provision.  Natural  Law  pre- 
rribeH  that  I  should  place  the  person  who  lends  me  a  thing^ 
1  the  same  position  in  which  he  would  have  been  if  he  had 
lOt  lent  me  the  article.  If,  therefore,  the  lender  is  deprived 
4  the  iMe  of  the  article  for  a  year,  he  ought  to  get  back  not 
mly  the  article,  but  what  the  possession  of  that  article  was 
vorth  to  him.  When  the  thing  lent  is  money,  the  lender 
m  entitled  by  Natural  Law  to  get  back  the  money  he  haa 
hmt  together  with  a  sum  equivalent  to  what  that  money 
Bnder  ordinary  circumstances  would  have  enabled  him  to 
Mm  with  it.  Though  Natural  Law  allows  the  stipulation  of 
imereHt.  Municipal  Law  determines  what  the  amount  shall 
be  aeeording  to  the  circumstances  of  the  community  (Intro. 
%  10,  9).  For  very  much  the  same  reason  Natural  Law 
t|iproves  of  rent  and  profit  (Intro.  8,  52,  2),  but  Municipal 
Law  determines  the  outside  limit  of  this  profit  (e.g,  laesio 
marmiM)  and  when  it  is  inequitable  to  charge  rent  (reinisfno 

Grotios  divides  Inequality  into  amicable  and  inimical  in- 
M|tuility.  The  former  we  have  considered ;  the  latter  gives 
i«i«*  t^>  delict.  Right  Reason  teaches  us  that  it  is  contrar}' 
*>  Natural  Law  to  do  an  injury  to  another,  and  if  an  injury 
%  done  it  should  l)e  coinpensate<l  {fiitra.  *A,  32,  1  ft  ftfq.).  In 
hf«»  way.  then.  Natural  Law  prohibits  one  person  from  de- 
riving another  of  his    property  (/Hrtiun).      It    also    provide* 
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<:oii:pensiiti()u    for    inolestatioii,   brt'akiii^    one's    wonJ.    •l-Utu 
tion,  iic. 

The  iiiiTe  breiich  of  a  Municipal  Law  is  oiutran- 
Natural  I^\v%  for  Ri^ht  Reason  teaches  uh  that  no  ««.cir: 
can  exist  without  general  laws,  and  thoite,  therefore.  wli«»  •. 
not  conform  to  them  act  unreasonably  {Intnt,  r).  :^2.  «»l  Tl 
oblitration  to  remove  the  inetjuality  depends  on  Natural  Lai 
but  the  exact  liability  is  more  closely  defined  >»y  Muiiiapi 
Law  {httro.  ;),  :i2,  7).  iirotius  then  proceetln  i*.  *.h*'«  i 
detail  that  every  delict  is  prohibited  by  the  principir^  ' 
Natural  I^w.  but  that  the  amount  and  <juality  of  ihr  ct« 
pensation  is  regulated  by  Municipal  Law.  AfttT  dralia 
with  delicts  he  pnK:eeds  to  shuw  that  crime-«  ^N**  ar-  c>i 
trary  to  the  Law  (»f  Nature,  aud  that  the  puni^liui-nt  f> 
crime  is  also  a  provision  of  Natural  I^w. 

Reason  teaches  us  that  somt*  men  are  p>im1  and  *<\tv 
wicked,  and  that  wickedness  can  oidy  be  c«>ntrolIi-«l  by  l-j 
Rt-asitn  also  teaches  us  tliat  ffar  can  only  be  iiitiurvii  ' 
inflicting  pain,  hence  the  punishment  for  crime  i^  a  liictA 
of  Hi  it)  It  Keas<»n.  and  therefore  within  tli»^  proving-  ••!  Naiar 
I^iw.  What,  howevt*r.  the  punishment  should  ih.  xari*^  a 
cord  in;;  V*  the  de;iref  ^f  culture  attainetl  by  tin*  tN>iiiUiUiii: 
and  thus  ln-|on;rs  to  Mmiicipal  I^iw  {Intnt.  'i.  ^2.  7  i.  .lu-ijn 
pr«»<*rdur(*  In  ioii^s  wholly  to  Municipal  I^w.  for  Natural  La' 
diM-x  iii)t  dftt'rmiue  hi>w  the  comp<Misation  is  in  lie  elainic^l  • 
.trri\«d  at. 

Siu-li    then    i*^    thf    Philosophy  ni   Liw    which   iM-ftiu^   hj 
rakiii    o\tr    fn>ni    the    sriioolnuMi    and    applicil   t«»    the    jaw 
II  "1  land.      TIk-   tliroiy   of   Natural    Liw   had   u<it   rvtiohc^i  «id 
:iini    thi-    ri-voliitioiiai  v   <'liara<'ti'r   it    attained!    in    ibe    l«*iionit^ 
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eentary.  He  merely  imed  it  to  difltinguish  Positive  Law  from 
that  neufie  of  jiMtioe  which  some  philosophers  considered  to 
be  innate  in  man  and  to  have  existed  ever  since  man  came 
into  the  world.  During  the  next  century,  however,  it  was 
boldly  asserted  that  Positive  Law  which  did  not  conform  to 
the  principles  of  Natural  Law  was  no  law  at  all,  and  could 
be  disobeyed  with  impunity.  This  view  during  revolutionary 
times  served  as  a  pretext  for  overthrowing  such  portions  of 
the  Positive  Law  as  had  become  so  anti(|uated  as  to  be  no 
longer  maintainable  in  the  community.  Natural  Law  was 
then  advanced  to  destroy  the  old  and  to  introduce  a  new 
Pomtive  Law.  We  find,  however,  in  Grotius  the  germs  of 
this  view,  for  he  tells  us,  **  What  is  forbidden  by  Natural  Lav/ 
eanncH,  circumstances  remaining  the  same,  be  commanded, 
nor  can  that  which  is  commanded  by  it  be  forbidden :  and 
in  this  si^nst^  this  species  of  law  is  called  immutable"   (Intro, 

We  do  not  nowadays  base  our  systems  of  jurisprudence 
upon  Natural  Law,  and  therefore  students  of  law  are  apt 
to  forget  the  immense  importance  which  the  Law  of  Nature 
had  for  the  jurists  of  the  sixteenth,  seventeenth  and  even 
the  eighteenth  centuries.  The  whole  theory  of  the  Law  of 
Nature  is  now  so  thoroughly  exploded  that  it  is  difficult  for 
the    modem    student   to    imagine    how   the  jurists   of    former 

yearn    ever,  came   to   attach    such    importance   to   the    abstrac- 
tion—  Natural    I-aw.       Unless,    liowever.    he    does    make    mjiih* 

♦•tfirt    to  <n'^**P   ^'^^   theory  of    Natural    I^\w,  he  will   n»*ver   l)e 

A\A*t   to  underMt4in«l    the  jurisprudence   of    th**    s*»v»Miteent]i    and 

^ii:ht»***nlh  centuries. 

Alnio*»t     evt*ry    jurist    of    the    seventeenth     century    finnly 


292  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

lielicvi^l  that  there  once  was  a  time  when  no  organiwd  com- 
munities existed,  and  wlien  each  man  was  a  law  unto  hinw^f 
Tliey  also  Ix^h'eved  that  Gorl  had  implanted  in  the  ori^nal  maa 
th('  ^ift  of  ivason,  and  that  by  thi^  reaaon  he  wan  able  U\  dis- 
cover the  eleinc*ntal  rules  of  right  and  wrong  conduct.  Th^«e 
eleiiieiittil  rules  constituted  the  Law  of  Nature.  They  werv  i^ 
obvious]  to  tlie  thoughtful  jurist  as  the  material  obiectn  amaad 
him  {l.k*  jnrf*  Belli  av  Pacin,  Pn)leg.  *M)\ 

Although  jurists  and  philosopliers  like  Orotius.  PoffeiickfC 
anrl  Hohlx's  dittered  materially  as  to  the  origin  of  the  Lav  of 
Niitun'.  they  never  doubted  its  exiatence.  A»  the  de%-elo|meiit 
of  l:iw  came  to  lie  studitnl  historically,  ho  the  theory-  of  a  I^v 
of  Xatiu't*  l)ecAme  more  and  more  untenable. .  The  inventiiea- 
tioii  of  tlh-  inauuei-s  and  customs  of  ancient  nationH  has  i4iuwi 
us  that  then'  never  was  a  time  when  man  reaiioned  oat  vhn 
was  in  cuiiforniity  with,  and  what  did  not  conform  to,  Natnrt. 
Cust'iiiiary  ruli*s  of  conduct  are  ailopted  unconwiouith*  and 
witliout  any  deliln^rate  plan,  and  are  alwaj'H  the  rvHaltaol  of 
a  gi't-at  nuinlj«*i-  r»f  foircs  almost  impossible  to  iHolate.  Mm 
iirvor  was  till*  fn*!'  reasoning  agent  which  the  pricHtM  of  Nacwai 
Liw  \vi>ul<l  have  us  Ix^lii've.  He  has  always  been  feitervd  br 
a  tlM'Usaiifl  invisible  foi-ces  which  we  call  circuniHt«iic«^.  And 
fitr  his  i.wn  prt'stM'vatioh  he  ha^  adopted  such  laws  and 
t'>nis  as  have  sfi'niiMl  t«>  him  best  for  himself  and  hi«> 
Mmk'.n.'i  ]ini]Ninnd('rs  of  the  Law  of  Nature  have  italir 
(■•inl'MuiiiltMl  what  has  virtually  taken  place  with  what  thej* 
riiiii(.M\«(l  -^liouM  havr  taken  place,  and  once  convinced  thai 
ilici'i'  oui:!!!  t<i  have  U-tMi  an  alistract  Natural  Law  i)»^t 
;Hri-|it.H|  it  a-^  liiiviut:  cxistrd  through  all  tima^  and  f4arti4 
iiiiiMih;:  n\fM\  it  tlitii   systi*nis  of  jurisprudence.     Asi.  howe^vr. 
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tlieir  Law  of  Nature  usually  represented  a  high  moral  code, 
tlie  fftmeture  built  upon  this  foundation,  though  perhaps  scien- 
tifically inaccurate,  was  practically  sound,  and  tended  veiy 
largely  to  eradicate  all  that  was  barbarous  and  brutal  in  the 
euHtomM  of  the  people. 

We  owe  to  the  theory  of  Natural  Law  far  more  than  is 
Qsually  imagined.  We  owe  to  it  our  modern  international 
law  and  a  great  deal  of  the  law  reform  of  the  seventeenth  and 
cigbieonth  centuries,  A  correct  appreciation,  therefore,  of  the 
philooophy  of  law  as  accepted  by  Grotius  and  adopted  by  nearly 
all  the  great  writers  on  the  Roman-Dutch  law  is  not  unneces- 
Mtfy  and  not  the  waste  of  time  which  so  many  believe  it  to  be. 
Il  waa  only  after  the  Roman-Dutch  law  had  been  supplanted 
by  ibe  Code  NapoUon  that  these  hjrpotheses  were  seriously 
attacked,  and  that  the  system  of  jurisprudence  phased  on 
Katmnal  Law  fell  into  discredit  In  order,  therefore,  to 
ndetHtand  the  sdentitic  development  of  the  Roman- Dutch 
law  the  student  should  never  lose  sight  of  the  fact  that 
Naiiiral  Law  or  the  Law  of  Nature  was  the  corner-stone  of 
the  whole  fabric 


CHAPTER   XXXI. 

W  IMTKKS  OF  THE  SEVENTEENTH  ANH  EIGHTEENTH 
CENTURIES. 

I  SMALL  now  pass  ovn*  to  ccmsider  the  <jtlu*r  I  hitch  Jnri<* 
wlio  wrote  on  the  Ronian-I hitch  law.  Sonif  of  them  wrrt 
tlif  c<»ntrinporarii's  of  (.Sn>tius.  but  all  the  more  iiiiptnanT 
works  on  Ronmn-1  hitch  law  were  publishHl  after  liWl— riiy. 
jiuI«mm1,  after  tht*  death  of  (irotius  in  l«>4o.  By  this  tinif  rf- 
Hoinan-Dutch  law  was  a  well-established  system,  and  the  rui- 
nmii  law  (if  (»ne  of  the  i^reatest  ct)nnnt*rcial  natinn**  of  Eiirjir 
liv  till'  middle  of  tlie  sfvt»nte»«nth  century  the  Dutch  h»d 
siiee«*eded  in  adapting;  tlir  principles  of  the  civil  law  i^.i  x'^tt 
exi;;eneii-s  of  nioderii  trade.  Just  as  the  Italian  universitif^ 
ii;i<i  )>''»ii  tlie  principal  law  sch«>ols  duriu)/  the  twelfth  :hir- 
tiM-ntli  Mini  fnurteenth  centuries,  so  the  I  hitch  iiiiiver^iti^ 
iMcaiin-  till-  eliirf  Eumpean  centre  f«»r  spreading  a  kiiowlt^i^ 
<>1'  tilt'   Kiiiiian  law  as  adapted  to  nHHlern  uses. 

Vinnius  (1588  1657). —  Anmld  Vinnius  wa**  K.rii  %i 
tin  lla::Uf  in  l')SS.  Hr  was  theref<ire  a  c<»iitemponir}-  f 
/....^ip^  (Jn>tiu^.  <  InM  iii'we;;i'n  van  drr  Made  ami  Paul  Vrt. 
11.-  Incahii-  ri-cl<»r  at  the  Ha^^ue  in  1  «>!!»,  ami  pn.»ff^'-»r  i 
i;i\\  :ii  I  In-  Tnivfrsity  of  licyden  in  I*>8M.  ur  two  yt^x^ 
al'.'i  !li.'  puiilieati'»n  nf  tin-  Ittfrinlitrtitm  of  itrotiu<«L  Hi* 
r  ,,.,,..  ,.'./,i/  ,./.  fli,  In^tlfiiffA  nf  JttMtinitm,  puhlL«>ht-J  la 
Ii>IJ  i.ii^'-'l  liini  t"  till'  first  rank  not  (»nh'  ainon^r^  tbr 
l.iwyi"*     r    Mulland.  iiul   ^f  tlif  threat  jurists  of  j^umpe.     Th» 

•J94 
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work  wa**  edited  in  1726  by  the  famoaB  jarist  Heinecciqs, 
and  ivinained  for  a  long  time  the*  universal  text-book  of 
Ja««tinians  Institutes  in  Enropean  univentitie^. 

The  method  adopted  by  VinniuH  was  to  set  out  the  text 
of  a  section  of  Justinians  Institutes,  then  to  append  short 
textual  and  explanatory  notes,  and  to  continue  with  an 
exhauHtive  commentary  on  the  subject-matter  of  the  par- 
ticular section.  At  the  end  of  the  commentary  he  explained 
in  wiml  way  the  law  had  l^en  altered  in  Holland.  His  work 
i%  therefore  not  only  a  commentaiy  on  the  Roman  law,  but 
m  valuable  exposition  of  the  Roman-Dutch  law  in  relation  to 
the  law  of  the  Instituten  and  the  Coi^ntt*  Jurin,  Most  of  the 
latrr  ^terman  and  French  commentatoi*s  on  the  InMitutes 
luive  freely  bonowed  from  Vinnius,  and  many  indeed  have 
trmn*«]ate<l  whole  passages,  often  without  acknowledgment. 
He  i**  one  of  the  writers  whom  Voet  is  very  fond  of 
qii<»ting.  and  Sir  Henrj-  de  Villiers  has  often  expressed  his 
appreciation  of  the  work  of  this  great  Dutch  jurist. 

Another  work  of  great  importance  and  European  fame  is 
hi^  Srlerftie  juris  Quaestiifnes,  In  this  work  he  deals  with 
m  nuniljer  of  disputed  points  of  law,  and  his  exposition  of 
tmch  problem  is  so  lucid,  exhaastive  and  full  of  Common 
•enM'  that  his  views  with  regard  to  the  matters  dealt  with 
have  greatly  influenced  subseijuent  writers  on  law.  Though 
th***^  (Juaet*ti4meM  deal  chiefly  with  Roman  law,  they  are  not 
ni*-r»-  acadiMiiic  dissertation^  on  the  old  law.  but  pmctical 
di^*u*^**i«>n>  Mil  the  law  that  obtaiiu'd  in  his  time.  In  otlu-r 
m-«»nl-.  they  deal  with  the  Jn^*  A})tifiunin  in  order  to 
illu"^trat^-   the  J  to*  iVoriWu/ne/u. 

In  a/ldition.t<»  these  works  lu*  wrote  some  smaller  treatises 
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on  PactH,  Jurisdiction,  Collation  and  Conipruuiine.  Hi**  vd 
have  always  been  very  popular  with  French  jurists  Tl 
iM'st  edition  of  the  (Jommeniary  tm  ilw  luMiituUf  is  that 
Heineoeiu8,  published  in  IToo.  Heineocius,  hiniHrlf  n  jah 
of  repute,  devoted  a  j^reat  deal  of  attention  to  the  iM^itau 
and  speaks  of  Vinnius  with  the  jipeatest  respect  ami  \\\^ 
praise.  Raiutuibii**  mim  futlifllM  l^tfunujne  *nwtnrttat»  mi 
iiii'it  omiiin  qtvtie  tliKoii :  uev  in  ulJiuM  jni'»n-tt  '€fi 
iiuiijiHtri, 

Antonius  Matthaeus  II  (1301-1654).  -  Tlifir  vfi 
three  Dutch  lawyers  of  the  name  of  Antoniu;^  Matth*r« 
antl  tiiey  are  usually  distinguished  as  Matthaeu**  I.  Ma 
thaeus  II.  and  Matthaeus  III. 

The  eldiT  Matthaeus  was  a  professor  al  Marhuif  «i> 
was  the  author  of  a  ConiuiPutarif  »»»  thf  InMtiftthM  *»t  J* 
tiifian.  As  a  R4)i  nan -Dutch  lawyer  hi^  is  of  m*  impuruw 
His  son  Antonius  Matthaeus  li  is,  however,  one  of  tltt  ;?* 
authorities  on  the  Kotnan- Dutch  law.  He  wa.«  t">ni  ) 
llerlxirn  in  l<)01,  and  IxH^ine  profeHSor  of  law  first  at  H* 
derwyk.  and  later  on  (in  D)34)  at  I'trecht.  Here  Ik:  Iv^to* 
/in  law  until  his  death  in  1U54.  His  chief  work*<  an*  t'* 
mpntfirinti  i1e  CrimiiiihiiM ;  Ih  Au^'tinnibttJ*  lihrt  f/i*"  * 
Jtiil'it'i'ts  ills/mtfitinnt'** :  Piintfin'mt*  nMitati/tMimiff :  a|iJ  ft" 
//•/i;«v.s  jnriM  ruiitrttrrrni  fjuii^'ittiuneif.  Of  thesv.  tlie  l^ 
works  known  as  Ih  CriminihuM,  the  Ptimemuu,  and  li*^  ^ 
Atictinnihtts  are  stan«lard  works  of  a  iii)ch  order. 

The  l^^  f'riminihiis  is  one  of  the  earliest  trvati^c^  ^ 
l>tis*;css  fin  the  criminal  law  as  admini8ten*d  in  HoIUimI.  a* 
i««  still  frt(|neiitly  referrfti  to  in  the  South  Afriaiu  citf 
The   I'itnmtninf    nr  MtfjimM  is  a   short  sketch  of   the  rNHHiO 
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KBRtooeti  between  the  Romiui  law  aud  the  Rouian-Dutcb 
w.  MatthaeuA  nelectH  nonie  of  the  best-known  laaxiius  of 
r  Uw,  Huch  as  **^lfa?i  eti  icyf  liebben  geen  rersclieiden 
srf;'*  '*  Er/eiiis  Lm  geen  wittMe;"  '' Meubelen  hebben  geen 
^X}^/*  jfc,  and  then  expiainN  the  ori{(in  of  the  maxim  and 
ft  manner  in  which  it  in  applied.  To  the  student  of  the 
itory  and  development  of  the  Roman -Dutch  law  these 
uums  are  of  the  greatest  value,  for  the  work  ift  full  of 
itorical  and  auticfuarian  research.  To  the  student  of  the 
V  M  it  actually  obtained  in  the  Netherlands  the  work  is 
lo  important,   for  Matthaeus   has  always   been   regarded  as 

accurate  exponent  of  the  law  as  recognised  by  the  courts 
his  day. 

The  Da  AicctionibiiH  is  primarily  a  treatise  on  sales  by 
iblic  auction  and  sales  by  judicial  process.  In  dealing  with 
is  Mubject,  however,  Matthaeus  lias  allowed  himself  con- 
lerable  latitude,  and  the  work  may  be  regaided  as  a  dis- 
Uiition  on  the  law  of  sale,  letting  and  hiring,  em  well  as 
aphytcusis.  Tiie  work  has  always  been  regarde<l  sm  one  of 
"^ett  merit,  an<l  we  find  it  constantly  i*eferred  to  by  Voet  in 
a  great  (*ominentary  as  an  authority  of  the  first  rank. 
Plough  the  treatise  professes  to  deal  only  with  one  aspect  of 
^  lam  of  Male,  the  author  constantly  digresses  int^j  other 
"mncheM  of  law,  and  whatever  subject  he  touches  upon  he 
Qstrates  with  a  great  wealth  of  learning. 

A*«  a  eoiiMuniiiiate  Roman  lawyer  and  a  great  student  of 
♦•  anti<)uity  of  his  own  country,  he  spares  no  trouble  to 
^pUiu  the  origin  and  development  of  the  various  customs 
4U  hail  grown  up  in  tlie  Netherlands.  In  this  respect  his 
f  Aui'fi'jnihtut    is    not    only  useful    to    the    practitioner,    but 
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also  to  the  student  of  Roman-Dutch  law  who,  not  Mtkf 
with  knowing  the  mere  rule  of  law,  in  deHironA  of  tnei 
its  history  and  understanding  its  connection  with  the  p 
In  his  preface  he  tells  us  what  liis  views  arc  with  rej;ini 
j)ei-s<)ns  \\'\u)  study  law  empirically.  *'The  unedacat««l  Uwj 
puts  on  an  air  of  contempt  when  any  passage  i«  *\wi 
out  of  the  Roman  law,  however  apposite  the  qaouti 
may  W.  as  if  there  is  such  an  enormous  gulf  betw 
tlie  knowledge  of  the  i)ast  and  that  of  to-day.  and  u 
wliat  h»'  considers  extremely  i-ecent  has  not  been  taktrn  o' 
fix>m  the  p<i>t.'*  Approaching  his  subject,  therefore,  both  m 
lawyer  and  as  an  iiistorian.  lie  has  rendered  the  Konian-lHii 
law  a  great  service  in  tracing  the  modern  law  to  iiJ^*  van- 
sources.  From  a  practical  aspect  the  work  is  alw»  uf  p 
ini|K)rtHnce.  for  it  contains  a  full  and  clear  account  uf  ' 
Komun-l)utcli  law  of  sale,  especially  if  such  sale  take»  pi 
by  judicial  (h'cree  or  public  auction. 

Johannes  Jacob  Wissenbach  (1607  1666).— Johu 
WissfiilKicli  was  one  of  the  innnediate  predecessors  of  V< 
He  was  b«»rn  at  Fronhausen  in  lt>()7.  and  studied  both 
(vroniiigeii  and  Marburg.  He  left  Holland  after  he  had  ul 
hi^  degref,  and  went  to  Paris.  He  was  elected  profevvor 
law  at  the  F^aneker  Tniversity,  and  held  that  paHiti<fD  a 
his  dealli  ill    1  *)♦).'>. 

Mi>  chiet'  works  are  a  Commenhirtf  on  the  1Pu^j4  an 
('nin)nt*itfii i*jf  oti  fhf  jirtif  nereii  IhmJcm  uj  the  (\mU,  In  I 
tiii-Hf  e<'iiiiiii*ntarii*'^  he  dealt  with  the  Rouian-Ihitcfi  lav 
Wfll  a^  thi*  K<»iiian  law.  and  the  meth(Kl  he  adopted  wa»  ^ 
iiiueh  the  ^aiiM-  as  that  of  Z(K*sius.  He  is  one  of  the  w^ 
te<-nth  ctiitury  jurists  whom   Vm-t  often  quotes.     His  worl 
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ittle  value  nowadayH,  except  to  throw  some  light  upon 
e  paHMagen  of  Voet  in  which  he  is  appealed  to  as  an 
lority. 

Fohannes  Ohristenius  (1308-1672)  was  born  near 
!kstadt  in  Holstein.     He   studied   at    Leyden    in    1628-29, 
•fter  trj'ing  his   fortune   in   France  and  Germany,  even- 
ly settled    in    Holland.      He    taught    law    at    Amsterdam, 
:erdam.  I)e venter  and    Harderwijk,   where   he    was  elected 
emty   professor   of    law.      He    died    in    1672.      His   chief 
k^  were   E.rervitationes  Juindicae ;    TntctatuH  de  ObUga- 
ibtfi^ :   and  the   DvmertatimitH  de  juit  Mdtrimouii  (1615). 
lant  of  these  is  his  best-known  work. 
}hri8tiaan    Rodenburg   (1618-1688).— Roden  burg    was 
I  at   I'trecht  in  1618.     He  studied  law.  and  became  secre- 
of  the  Court  in  1642.    His  reputation  as  a  sound  lawyer 
HO  great  that  the  States-General   requested   him   in   1644. 
n  only  twenty-six  years  of  age,  to  go  to  England  for  the 
)ov.'    of    settling    the    dispute    between    the    English    and 
ch  East   India    Companies.      Later  on   he   became   one   of 
deputien   to   the   States-General,   and    apparently  retained 
honour  until  his  death   in    1()88.     He   assisted    Matthaeus 
ij*  wf»rk   /V  Atvctiiniibiu*. 

^i^  chief  legal  work  is  the  Tnwtatiui  de  jure  conjuguyn, 
hJM  hf  discusses  the  marital  power,  community  of  goods, 
imptial  contract*  and  other  incidents  of  marriage.  He 
»  witli  most  of  the  controversial  points  which  had  arisen 
relVn:*iice  to  this  subject.  He  also  added  a  chapter  nn 
cuitlirt  of  laws  as  to  marriage  and  its  C()nse<|Uences. 
Work  dealt  primarily  with  the  law  of  l^trecht.  but  was 
L*<mtine<i  to  this  system  ;  it  embraced  the  laws  relating   to 
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tlie  eoiiKet|ueiices  of  iiiarriaf^e  that  obtaine<l  in  h»  day  in  \ 
various  provincen  of  the  Netherlands.  The  \xx]k  h  *\wi 
by  Vot*t  with  the  greatest  respect,  and  is  still  <«m»  d  \ 
best  Roman-Dutch  law-books  upon  thin  subject. 

Paul  Voet  (1619-1677).-The  Voet«  w«re  a  Umi^x 
lawyers.  (Jysbort  Voet  was  the  father  of  Paul  VrjK  i 
Paul  Voet  was  the  father  of  Jan  Voet.  CivsU-rt  V 
wrote  several  Ixwks  on  law,  which  are  referreil  to  in 
works  of  his  sim  and  grandson,  though  none  of  theiii  ir^ 
any  in){>ortance  to  modern  lawyeix  Paul  Voet.  uki**  i* 
i're(|Ueiitly  tpioted  in  the  works  of  Jan  Vciet  as  thr  y 
jtuir  int>mtn'me,  was  lx»rn  at  Heusden  in  ItilH.  Hr  «tu< 
at  the  Tiiiversity  of  Ttrecht,  where  he  Ijecanie  pT'lV 
rj'trnifnliHuriaff,  In  lt)44  he  was  elected  an  onlinary 
fes.sor  to  the  chair  of  (ireek  and  metaphyHicK,  and  latt-r  •« 
that  of  hiw.  Some  give  1«)67  as  the  date  v(  his  death.  » 
others  place  it  in  l<w7.  The  latter  appears  to  In-  th»-  i 
correct  date. 

He  wrote  a  numl)er  of  works  on  law,  of  which  lU- 
im)><»rtant  are  his  (\nnmt'i»iary  on  ihr  I ikHtifatf*,  tin 
^t'ltat'ix  ami  tlie  Df  Sntiii\i  i'*'rnin  mubilium  ti  iuttm^m 
He»«idfs  thrse.  he  wrote  several  treati.ses  on  re!igi«*u 
metaphysics  and  a  biographical  work  ou  the  0*/r«f^ 
VtMnit/niirL-  t'tt  dmh'il  niii  tie  doiffluchtii^  H^frn 
Hrtilt  rt^lt'  Paul  Vixa  was  therefore  a  cuuteiupurary  *i 
L*'ruwiii.  His  Ih  Stntut'iM  was  one  of  the  tirNi  «yHtei 
wiirks  Mil  the  enmity  of  nations  or  private  intematii^ial 
and  it  is  often  referred  to  by  Story  with  great  respect  i 
tit-atise  on  the  f'imHi*'t  ttf  Imivb,  In  hia  Comii«€fi/ifrv  " 
I itfttttttffi  lie  fre<|Uently  |N)ints  oui  the  ditlerence  betwrei 
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loman  and  the  Roman-Dutch  law  very  mnch  in  the  Rame 
wwf  m  Vinnios  does. 

Simon  Oroenewegen  van  der  Bfade  (1613-1062).— 
fimon  Ctroenewejfen  wa«  bom  at  Delft  in  1613.  Orotiun  was 
iierefore  a  man  of  thirty  when  his  ^reat  annotator  was  bom. 
Be  Htudied  law  at  the  University  of  I^yden,  where  he  took 
A  d^ree.  He  started  practising  as  an  advocate,  but  soon 
pxt  ap  the  practice  of  law  and  became  secretary  of  the 
knm  of  Delft.  He  died  in  1652.  at  the  age  of  thirty-nine. 
Be  wrote  three  works  in  all — Annotatiovs  mi  the  IntrothiC' 
Swi  of  Gfotiu^;  an  Index  to  Grotius;  and  a  work  entitled 
tmctotuit  (Ir  Le<pinui  AbrofffitU  ft  ivtisitatis  iv  HoUandid 
Hcinimitie  fY(^o?i46itx.  He  has  always  been  regarded  as  one 
if  the  great  exponents  of  the  Roman-Dutch  law,  and  has 
tai  repeatedly  quoted  by  Sir  Henry  de  Villiers  with  great 
«pect. 

Though  quite  a  young  man  when  he  died,  he  achieved  a 
litAt  reputation  with  the  jurists  and  judges  of  Holland.  He 
I  chiefly  known  by  his  TnietatiiM  de  Legihn^  Abi^iHfutw,  and 
y  the  fact  that  he  annotated  the  Introduction  of  Ui-otius. 
loth  hi«  Annotationft  to  Grotiii^  and  his  De  Legibus  Abro- 
Biitt  have  had  an  enormous  influence  upon  later  jurists,  and 
ave  always  been  regarded  as  works  of  high  authority.  It 
■ft  been  mentioned  before  that  the  IntrodtictUm  of  Orotius 
ppeared  without  any  annotations.  Oroenewegen  supplied  this 
rant,  and  his  labours  were  greatly  appreciated  by  Grotius 
im'Nelf.  Uroenewegen  tells  us  that  he  began  to  annotate 
rrr»tiu*»'  lnti*tttlit4^t  14011  in  16H8,  and  publisiie^l  tlu*  result  of 
v^  laU>un*  some  years  afterwards.  He  wiis  an  extremely 
ureful    annotator,   and    personally    verified    all    his   references. 
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Whenever  he  referred  to  a  decision  of  a  court  of  Isw  &*  i 
precedent  he  took  the  trouble  to  refer  to  the  ori^uAl  r«irt 
of  the  case,  and  therefore  his  notes  have  alwayH  been  aectrpH 
as  an  accurate  exposition  of  the  law  as  reco^isefl  hy  t^ 
Provincial  Court  and  the  Court  of  Holland  and  W«i 
Frieshmd. 

The  crreatest  work  of  Groenewe^n  is  the  Trtof,ttn»  i 
Lrtjihus  Ahrogdtifi,  published  in  H)4«.  In  his  preface  ;..  thi 
stup<MHlous  work  he  tells  uj^  that  after  devoting  a  jn^at  'i^ 
of  labour  to  the  accjuisition  of  a  correct  knowUilt;^  ..f  ih 
theory  of  the  law  (without  which  the  pi-actici*  i**  ixr 
<lnsive^,  lir  applied  himself  to  the  practice*,  and  c  •H'-tAnrl 
compared  the  older  practice  with  the  more  recent.  ih»*  R-iuJ 
law  with  the  law  that  obtained  in  Holland,  and  th»-  c^'iam 
with  the  statutory  law  so  as  to  form  an  acourat*-  id»-.i  ■ 
their  diti'erenees.  In  this  way  he  came  to  wrii»*  Ki^  I 
Ij'ij'thns  AhrtHjntiM,  In  speakinij  of  the  ma<Tiiitnd*'  •  !  '.! 
undertakin;;  he  in  no  way  exat^gei-ates  when  !i-  ^ay 
A  I'd ti  fi.  rn  fn'ofecfn  lit'tjtit'  nniiiH  homlnix  itju's  '  (^»#-«  #  -t 
imn'fiil  I II  m  rn  f((tt(ti  ronsitetudi  li  ft  m  rttpiti,  tt\»*rtf  Hi  ^*m-n* 
iiitc,  tj^ttr'nntui  ilifi'irUi,  npininnam  mriftttfr  r^rf*t,,,  ; 
dt  jtirr  unsfrn  pmrd It'tt r^  ponnpt  !  (trot^ncwt-ifen  -t.^irr-  «; 
tile  I iisttttitt'H,  and  deals  spi»citically  with  each  {«im;:raii 
jM.intiii;;  out  how  the  law  of  .fustinian  has  been  ni*-iiri*<i 
ai)roL:at«Ml  l.y  later  customs  or  later  legislation.  Ht*  'l**^  \V 
ill  th»-  l»rit^fist  pt>ssil»]«»  way,  ami  refers  to  s«>nif  W'*]|-ku"« 
authority  tor  t-ach  statement.  He  then  t<lk«^s  ih**  />!■?' 
ano  tnats  ivrry  L*  r  in  the  sani«»  way  as  he  tn-al«^  t 
various  ^t-etions  ^^i  rhr  lnMfitnf*'M.  The  same  nt*-th->i 
a'i"pt»<i    witli    tli»-    Cfpth,  tlif    Xnr,lM,    the   Count  it  9tfi*ot*    '-r   I 
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nd  the  Ju^  Feudorum.  In  other  words,  Groenewegen  takes 
le  Carpus  Juri^  as  his  basis,  and  then  proceeds  to  show 
ow  every  principle  of  law  laid  down  in  that  (Jorpus  Juris 
mB  been  modified  by  the  Roman-Dutch  law,  or  how  and 
'hen   it  has  fallen  into  disuse. 

The  IM  L^jihus  Abnyatis  is  therefore  an  extensive  com- 
leutary  on  the  code  of  laws  which  had  come  to  be  accepted 
)  the  common  law  of  the  Netherlands.  As  the  work  was 
cecuteil  with  ^eat  care,  and  as  it  embodied  all  that  was 
oportant  in  jud^e-made  law  and  in  legislation,  it  came  to 
?  looked  upon  as  a  work  of  the  highest  importtince  and  of 
le  )n^atest  authority.  In  such  a  mass  of  controversial  law 
hich  the  work  was  necessarily  bound  to  contain,  it  is  no 
onder  if  we  find  that  later  writers  on   law  aiul   the  judges 

the  principal  courts  have  not  always  adopted  the  views 
Ivocated  by  Or(x?newegen.  At  the  same  time  w»»  cannot 
It  wonder  at  the  strong  common  sense,  the  pnictical  ten- 
ancy and  the  astuteness  of  many  of  the  views  expressed 
f  Ttroenewegen.  It  is  therefore  not  a  matter  of  astonish- 
ent  Uf  tind  that  such  a  jurist  as  Voet  always  quoted 
roeiiewegen  with  the  greatest  respect  as  the  exp<junder  of 
le  ivilient  differences  between  the  law  of  tiie  CurpuM  Juris 
imA   the  JuM  Xurissimum  of  the  Netherlands. 

I  think  one  may  safely  say  Uiat  the  De  Leijihnn  A^mnjatis 
.  fine  of  the  books  without  which  a  student  of  the  Roman- 
Kjtch  law  will  find  it  extremely  difficult  to  umki-stand  the 
»rvt.-l«)pni»Mjt  of  that  systfin  of  law.  It  is  not  a  work  of 
-•niu**  iikf  I  he  I  htnAartom  of  (Jrotius,  hut  it  is  a  work 
f  i^n-at  practical  utility.  an<l  a  n*siT\oir  from  which  t*very 
rr/^'«|a».-nt     writ*^r    on    tin*     law    has     fr<'»'ly    «lra\vii.       A     ffw 
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examples  will  suffice  to  illnstrate  to  those  whii  an-  rri 
acquainted  either  witli  the  book  or  with  I^tin  thf  m^iW 
pursue^!  hy  the  author.  Justinian  in  his  l^Mfitut^M  tr\U  » 
"The  I-tnv  of  Paternal  Power  which  we  have  ov-r  -cr 
children  is  peculiar  to  the  citizens  of  Rome,  for  thrn-  :• 
no  other  |)eople  who  Imve  such  a  power  over  their  chil^lr^ 
as  we  have  over  ours"  {[nst,  1.  Jl.  2).  OrrjenewepMi  ivff^ 
to  this  piussage  in  the  InMltuffn  and  saj-s,  *•  Tliis  ^rvat  lod 
peculiar  i>f)Wer  of  the  parent  which  hclon>^  exclu"»iv»«ly  M 
the  Rr>man  people,  together  with  its  pectiliAr  etf«cl«»  K* 
fallen  into  disuse  according  to  our  ca^toms  and  that  i 
other  nations  (Orot.  fnti*it.  1,  pt.  H:  (^njtMult.  Jur%*  ftif 
j)t.  1.  con.  44:  (iudelinus.  Ih*  ;*ov  Xov,  ].  1.  c.  I-S.  k^. 
kc.  C 

In  tin-  example  just  given  C»i-oenewejjen  inerety  r^frr^  t. 
the  {lassige  in  the  ftisfifutfitt,  and  then  ctMnmeiitH  uprm  i* 
that  it  has  fallen  into  disuse,  and  (|Uotes  his  aath«*nu«« 
Somelim»*s.  however,  he  adopts  another  method.  In  Ind 
hk.  2.  tit.  s.  ]>r..  Justinian  lays  down  the  ruK*  thai  he  «b 
is  (iwnrr  of  a  thing  cannot  always  alienate  it.  whilst  he  wSi 
is  not  tlif  owner  may  do  so  under  certain  circniiLHtance«>.  ant 
(|Uotis  a^  an  example  that  the  husband  may  not  alienate  thi 
fn'ttrJifi ii(  th't'ih,  even  though  it  had  Uren  given  t«»  hia 
ilnii^  onisi'i.  (iroi<newt>gen  takes  the  example  Iiere  ms  tin 
nio^t  ini]Nirtant  stateim^nt.  and  gives  us  a  short  sketdi  <^ 
till-  H<»nian-I>utch  law  of  tinmnunit}'  of  pro|>erty  arisdnj 
from  marriage:  "  Acconjing  t(»  our  castoniM  and  that  J 
•  »tiiir  nati'ins  the  giKxis  which  Itelong  to  the  KpuaHn^  befcn 
nian-iaL:«'.  whrtlit-r  niovahli*  or  immovable,  become  the  em 
hfii   |>r«>iHrty  of  lN»tli   as  mnui  as  the  marriage  is  eelebratei 
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ot  only  qu4Kid  possesRion,  but  also  quotid  ownership  (Qrot. 
niro,  bk.  2.  pt.  11.  n.  4:  Sande,  2,  5,  5;  Qoris,  Advers.  de 
or.  row^*.  c.  1  ft  seqX*  He  then  eontinaes  to  discuss  the 
iw  of  Holland  with  regard  to  this  subject  in  the  casea 
rhere  nobles  marry  and  where  the  property  owned  by  one 
poase  ooasists  of  feudal  property.  He  proceeds  to  discuss 
*ie  relationship  between  husband  and  wife,  and  tells  us 
uit  fthe  becomes  a  minor  and  that  he  has  the  full  power 
r  alienating  the  goods  of  the  community,  and  ends  up  by 
Baling  with  antenuptial  contracts. 

For  ever}'  statement  he  quotes  his  authority.  In  this  case- 
p  not  only  deals  with  the  principle  contained  in  the  section 
f  Justinian,  but  goe»  far  beyond  the  text,  and  uses  the 
atenient  that  the  Roman  husband  could  not  alienate  the 
ni^liit  in  dittaU  as  a  text  to  furnish  him  with  the  oppor- 
unit}'  of  discansing  briefly  the  whole  relationship  between 
onband  and  wife.  Sometimes  different  writers  on  the 
oinan-L)utch  law  have  held  different  views  as  to  whether 
ir  Rr^man  law  had  been  modified  or  not.  In  these  casea 
^fDenewegen  states  the  various  views,  adding  the  authorities^ 
nd  ends  up  by  expressing  his  own  view.  For  this  he 
Filially  relies  on  some  decision  of  the  courts. 

Hendrik  Brouwer  (1626-1683).-<Brouwer  was  born  at 
leyden  in  1625.  where  he  studied  and  took  his  degree.  He 
tien  practined  at  the  Bar  and  afterwards  became  a  judge  of 
If  Oiurt  of  Leyden.  He  represented  Leyden  in  the  Council 
I  lh»-  Hague.  His  principal  work  is  an  extensive  treatise  on 
^e  law  of  nm^^iag♦^  called   Dt*  jure  (^mnuhioncm. 

Thi-   work   was  published  in   l()t)4.   and  is  a   monument  of 

!*»^Arch.       The  numl>er  of  authors  referred   to  is  astounding. 

u 
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TIkuij;])  ho  doals  with  tht*  iimmaift'  law*«  of  thf  H'>i!vw- 
K<iiimiis.    (M-riniuis    ami    other    European    natinn*«.    hi*"    umu 

ohj^'C't  was  to  exjKnind  the  inaniaije  laws  of  ihf  N»-t}i»r!aiii* 
ami  this  he  does  v«Ty  fully  aiitl  in  a  practical  inannt-r  Fr 
»v«Tv  statement  he  (juotes  his  authority.  an<l  lh»-  v:iri*i* 
<hM'isi(»ns  of  the  courts  of  Holland  an<I  the  *»thfr  pr.«\iM'v* 
ixvr  eitrrl  to  illustrate  the  ti'Xt.  Th«*  Canon  law  r^-iTiipiir.j 
innrriat^e  is  alsf>  fully  dralt  with  and  c<»ni]iare«I  with  :h-  liw 
I'f  Holland.  Tin-  work  is  i-xfr»'nh-ly  diffusa  — it  pi-n-^i^r*  f 
^.iiiif  son  elosrly  printed  paj^i's — hut  contains  a  nui^^  f  ;•: 
T'liination  as  to  niediieval  eusionis.      He  di»<l   in    1*»SS. 

Simon  van  Leeuwen  (1625  1682).  Sini(»n  \an  L.-.i:wr: 
wa-^  1m nn  at  Leyd»*n  in  1<>25.  anfl  was  then-fort*  -iv  y»M»»  l 
whrn  (Irotius  ])nhli*»hfd  his  I tttrt-lnrtluH.  H^  ^Ti;di«-!  •' 
l.iyth'ii.  The  first  work  puhli'^htHl  by  him  was  calh-1  I*-^-- 
tlfiiht  Jttrls  Xnrl.'i,ni ,i,i.  It  was  dftlicated  to  th*-  ^'ijrj  - 
iri;i**l«'i*^.  sehtiti mn  and  radi-n  of  thf  eitv  i»f  I-<-v«l»ii  In  •*- 
d«ili<'ation.  dat»'d  l«ir)2.  hi*  t«'lls  us  tlnit  scarctdy  lhr»-f  v-ar^ 
li.nl     pa»isi'd     sjnet-     hi*    had    ohtaiiU'd    his    JA#«.^ /•*•/•! #|.  i' 

/.V*/^l#.  and    that    hf   i^   j»n-s»-ntint;  them    with    tin-   lir«*!    ini  •* 
I 'I    111**    /•/#•.</ 7*    I'll    Hiff'h    itinft  Zfit  f*  It    tfiii'ih'rl . 

In  till-  pji-tai-*-  to  thi**  Work  Van  I^-i-uwi-n  p. "iii!*  :: 
ti  ;it  ihi-  lau  "l"  ll«»lland  is  a  stilistantivf  systrin  of  law  ••.■%*^: 
ir.d»iil  up- III  tip-  li'»iiia!i  law.  l»ui  hy  no  m«*ans  th«-  jiiiti-ui*-! 
^y^ffiii  i.t"  .lu^tiiiian  that  pn-vaih-d  in  th«'  niiddK-  a;:*-^.  P ' 
.':.iii:;»-  whifli  liad  taki-n  ]»laef  >incf  thf  time  ..f  .lu«*ti!ra: 
v..  I.-  «*M  i^ii-ai  ai.d  im|"iilan!  '  that  w**  ri*ally  it'ijuiif  m  •.•* 
f !ii<{<ir"r  .iuNtinian  in  i>pIi-)-  r^  «1<>  away  with  what  i^  ..l.i  .%:!•! 
.ii.i'-iitid  ami  T-  l;jy  d'.wii  an»-w  and  c-lify  tin-  'aw«»  •*-*: 
.11  •    ill  •'•■ii«'i  a!  il*«»' 
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He  in  very  careful  to  guard  against  a  spirit  of  reform 
lAt  would  caKt  n^ide  all  that  time  and  experience  had  taught 
:ie  world,  though  he  pleads  that  since  the  time  of  Justinian 
He  world  has  altered  its  ideas  and  its  practice,  and  that  it 
rtLH  therefore  necessary  once  more  to  delete  what  had  fallen 
ito  disuse,  and  to  set  out  the  changes  that  had  been'intro- 
need,  and  the  new  customs  that  had  gradually  grown  up 
od  been  incorporated  into  the  law  of  Holland.  Eoflem 
wdo  quo  Imireratar  in  InMtitutimiU)iLH  huui  hreviter  expo- 
tii  et  tiitod  (intefi  <if>fii}rhcd  ^f  qiuMl  po^ten  ituunbratam 
JnM.  Pn^m.  o). 

His  object  is,  therefore,  to  publish  institutes  of  the  law 
f  Holland,  showing  the  laws  that  have  fallen  into  disuse 
nd  the  laws  that  obtaine<l  in  Holland  during  his  time.  He 
riticises  severely  the  teachers  of  his  day,  who  taught  the 
onukn  law  as  an  abstract  study,  and  who  forgot  to  instruct 
leir  students  in  the  manner  in  which  the  Roman  law  waa 
pptitKl  to  the  matterH  that  daily  came  Ijefore  the  court**.  They 
H-got  that  law  was  not  a  science  that  reached  its  perfection 
I  the  time  of  Justinian,  and  that  it  was  ever  growing  and 
iapting  itself  to  the  new  needs  and  circumstances  of  man- 
ind.  At  the  same  time  he  has  no  sympathy  with  people 
ho  do  not  treasure  the  vast  experience  of  the  ancient  world 
ohkI  up  in  the  marvellous  works  of  anti(juity.  or  with  those 
ho  would  lightly  throw  aside  the  precedents  established  by 
►'irt»»  of  justice. 

With    thos»»    commentators.   howevtT.    who  write   ionij   <'omi- 

K-ntaries  upon  simple  texts,  so  tlnit  in  the  end  we  are  nmre 

•nfu***^!    than   ♦nlitie^l.  he  has   no   sympathy   whatever.      '  And 

i*T^{**Tf*y  in  the  wonls  of  Van  I^euwen.  "I  have  compile<l  a 

1-2 
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work  out  of  the  materials  emlxxlied  in  the  whole  of  th^ 
Roman  jurispnideiice  which  \h  apph'cable  to  our  daily  nf*<k 
and  iti  constant  u.se,  together  with  the  law  that  ohuin< 
to-day  in  our  midst  and  which  is  to  be  found  in  all  ««>rt«  i 
])Iacaats,  handvesten,  privile^^es.  keuren.  uses,  customs  axy) 
decisions  of  the  courts  of  justice.  I  have  also  compared  th^fi^ 
latter  with  the  Roman  law,  and  shown  where  they  agm  and 
wh»Mr  they  differ,  and  in  this  way  I  have  made  a  sort  J 
eonipendium  of  all  that  may  l)e  considered  to  Ijelonfi;  to  th^ 
jurisprudenct*  of  Holland,  <ir  rather  to  the  R^nnan-lhitch 
law/* 

Mr  tlu*n  (;oes  on  to  explain  why  he  has  used  the  Fhitch 
rather  than  the  Latin  langua</e.  Though  a  >n^at  deal  of 
the  law  of  Holland  is  to  In*  found  in  the  ('i^rptiH  Jnri^.  yrt 
tluMv  is  outside  of  this  collection  a  vast  Ixxly  of  law  of  gmtt 
ini])ortance  ])ronnilgated  in  the  Dutch  language.  He  d<'>e« 
not  wish  to  use  the  Dutch  language  as  a  jurist,  ditfering  xo 
that  res|»t»ct  from  (Si-otius:  but  he  desirt*s  to  write  in  the 
lai»;,'na;:e  wliich  is  daily  heai-d  in  th«-  court**  of  law  with 
ail  tlie  phrases  l)orn)Wed  from  the  French  court^^  and  fr^a 
th*'  R'uiiai)  lawyers.  In  f»ther  words,  he  does  not  de«Kpt« 
t)i.'  rHlg4i  rtH'nhi*lti  nrf'tM^  but  uses  them  as  they  werr 
aetually    used     in     the     living     language     of    a    judge     or    % 

pleatlrr. 

To  the  student  of  th(>  history  of  the  Roman-Ihitch  Iav 
tlii*.  Wi'ik  t»l'  Van  Ij«-euwen'.s  is  of  the  greato.st  interest  \r 
th'Ti*  can  In*  im  doubt  that  this  iKMik.  and  not  the  rVium-a 
/■'i*,-. /*viH.  wa**  the  liasivi  of  his  great  work  on  the  R«Mita&- 
\h\uA\  law.  I*iv^«*s  and  jwiges  of  the  J^inttitula  are  inc^c- 
|.orat»'d   vi-rlNitim  in  the   /<*»f/m.iW/  //"//« mi '/mtVi^  /tfiit.  pablMi«d 
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•oiue  fuxteen  yeani  later.  In  classifying  his  nubject  he  employed 
A  method  nomewhat  different  from  that  usually  adopted  by 
legal  writem.  He  begins  by  dealing  with  law  in  general, 
the  constitutional  law  of  Holland  and  the  law  of  persons.  In 
the  next  book  he  treats  of  the  law  of  procedure,  and  then 
goes  on  to  expound  the  substantive  law  to  which  the  law  of 
procedure  appliea  That  this  is  an  inconvenient  and  incorrect 
method  he  recognises  in  his  Roman-Dutch  Law,  and  there- 
fore abandons  it  in  his  great  work,  where  he  deals  first  with 
the  substantive  and  then  with  the  adjective  law. 

His  next  work  of  importance,  the  Centura  Fore^isis  theore- 
tu^y-l^racticii  ul  ent  Uttixm  juris  ciMis  Ronuini  usuque  i^.cepti 
€t  pr^uriici  methodica  coUatio,  was  published  in  1662.  It  is 
mually  known  as  the  (^ennura  Forensis,  Although  Van 
Leeuwen  had  written  a  text-book  in  Dutch,  he  felt  that 
there  was  a  n^^  for  a  treatise  on  the  Roman-Dutch  law  in 
Latin,  inasmuch  as  Latin  was  still  the  accepted  medium  for 
legal  education.  He  therefore  wrote  his  Censura  Formnis 
in  Latin.  The  object  of  the  work  was  to  give  in  a  con- 
nected form  the  principles  of  the  Roman  law  that  con- 
stantly occurred  in  practice,  and  to  show  in  what  way  they 
had  been  modified  by  custom,  judicial  decision  and  legis- 
lation. He  divided  the  subject-matter  into  two  parts.  In  the 
tirst  he  dealt  with  substantive  law  and  in  the  second  with 
the  law  of  procedure. 

Van  Leeuwen  tells  us  that  his  object  in  writing  the 
Ctntfuni  FureiiHis  was  to  bring  within  a  moilerate  compass 
^j  much  of  the  R/jinan  law  hs  was  necessary  for  the  <lue 
comprehension  of  the  common  law  of  Holland,  t<.)gether  with 
th»*  important  nuKJiHcations  which   had  grown  up  in    Hollrtn<l 
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fnnii    tlic    earliest    times.      He   inveijrhs  bitterly   against   tf.  t^ 
coiiimentators    who    have    writU'ii    sucli    leii^liy.    dispatatixii* 
upon  minor  details  that  they  have  forgotten  the  fundaiii-uui 
I>rincij»le*i  of  our  law.     He  wishes  to  do  away  with  loiij:  cm- 
ment{iri«*s    and    controvei*sirs,   and    to    prrxluci-    a    work    whiri 
will    ih-al    witli    tli»-    wh«ih»    ti«*ld    of    livintr    law.       Ini^   Vi> 
h(»wt'ver.    he    incorporat(*s    so    much    of    th«*    ancient    law   n^a: 
thf  .student   is  ahl»'  to  trace   tho  connection    U-tw«fn   th»-  ti-t 
and     I  lie    oM.    and    t(»    iM»rceivi-    clearly    xhr    principl»^    ni":. 
which    ri'^ts  tin*   livin;;  law  of   tli»'   XetheriandN.       H»*   di^ari* 
till-    disputations     «»f     ih«*     scholiasts     f/tmr     *#i/     iv/,*     i^.- 
n.-tf'tit'ff.if  imru III   tiitf    liihll  ftnifcrtt nt. 

Tin-  Work  opens  with  an  inti<Hluctor\  chapitT  lyoV-  .*• 
vt't"!).  ill  which  lit*  .ud>t*>*  »i  sununary  of  the  nmrtr  ini|ii-rt.v! 
jurists  from  tii«*  titiu-  of  i).  Mucins  Scaevola  tii  hi*»  i»wn  'iiv 
In  «i»aliMtT  with  thr  connuentatorN  who  pr^^*••d^H^  ruJAriu* 
l)Mni*llus  and  Duarmus.  ht»  spi'aks  of  their  work-  a«»  H<^..vti 
'  ill  ii"f  11*'^  f'f  inKiiinis  fiii'iM  Ht'hfJiiMtn'i  rfnnii}**iifitt't«»^;  •»!  th* 
tlofi-  r-iuinu-iitators  nit-iitionrd  lir  s|>faks  with  tlu-  j^rva!*^ 
rr-[n'rt.  In  ileal  in;;  with  thf  wriliM-s  on  tin*  law  ..f  t\^ 
Nt»ih«-rl:inds  lu»  spfciiilly  nifutions  (irotius.  rir  iiifontyt^^i- 
hi/i^,  <  Jutl'-linus.  ( 'hristinaeus.  |)amhouder.  Slenila  and  tSn-rr 
Wi';;»Ml. 

Ill  rhf  Ct^ii^nrti  Fin'fiinis  \\v  di-als  at  far  ^n^^aier  ien^h 
with  ihr  K'iman  civil  law  than  wi*  find  either  in  the  /^lnl- 
fif"/'t  nil  in  liir  l\*»*ni\Mvlt  H'tll'i int/k'he  H^gt :  at  thr  «^ud« 
linn*  hf  ;^iv»s  a  vny  lt»n;;thy  an«l  accurate  account  of  :hf 
ni'iliriraiiuis  which  tiit*  R  iiuan  law  had  uiitler^^iuie  in  \ht 
Ni  I  lifi  lands  and  in  tin-  ntMt^hlMiurin;;  States,  nutri^  e!«(pr*ciaur 
in     Kr.inei-.       Hn     acc"Unt     of    its    nifthodjcal     expiMiti«Mi    cb« 
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rViMUrtf  Foi^nnis  haH  ftlways  held  a  hitjh  place  aniougst  tlie 
Rc»iiiaii-Dutch  l&w-books. 

Ill  lt>6^^  he  publiHiieil  an  edition  of  the  Corj^tis  Juri^ 
with  the  iioteM  of  Godofredus,  which,  on  acoount  of  its  ac- 
camcy  and  excellent  workmanship,  has  always  beeen  con- 
sidered an  edition  of  great  merit.  In  1G65  he  published  in 
Dutch  a  text-book  for  notaries  called  the  XederUindse  Praktylc 
eude  f^feniny  dev  Xotavitwev.  This  small  work  dealt  with 
i«o  much  of  the  law  as  a  notary  was  expected  to  know.  As 
it  was  intended  to  be  a  practical  hand-book,  it  contained  all 
mich  forms  and  precedents  as  were  usually  adopted  by  the 
ncKAries  of  his  day.  The  matter  is  treated  by  way  of 
€|UeHtion  and  answer,  and  the  book  was  the  precursor  in 
foriu  and  substance  o?  \Vas.senaars'  and  of  Lybrecht's  XoUirial 
P met  ice. 

About  the  same  time  he  published  a  small  work  in  Dutch 
ou  the  civil  and  criminal  practice  of  the  courts,  called  the 
Manier  win  Pi\fcedrerfn  in  Civiele  en  CrimineeU  SiwJcen, 
He  also  published  a  treatise  on  the  origin  of  the  nobles  and 
well-born  in  Holland,  and  a  work  on  the  Contayinen  iHxn 
JU%ij^dand. 

In  li>t>4  he  tirst  published  his  greatest  work,  Het  Roonisch 
Hftllnttdmrhe  Reyt,  in  which  the  Roman  law  is  briefly  set  out  and 
the  Netherlands  law  in  full.  In  support  of  his  statements  he 
quotes  the  various  ordinances,  placaats,  handvesten,  keuren.  cus- 
t^Hii-H  ami  decisions  of  the  courts  of  Holland  and  the  surround- 
\u^  territories.  As  I  have  sai<l  lx*fore,  this  was  l>ased  upon 
xh*'  l'nr*ifttaln.  It  was.  liowever,  a  work  of  much  larger 
MNf{*e  and  lietter  metlKxl.  Immediatoly  after  its  publication 
it   l«->k    u   placf   in   the  legal   literature  of   Holland  st^ond  only 
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to    the    Introditction   of   GrotiuH.     It  wan  written    in   Fhit 
and   thiR,   no   doubt,   had   a   ^reat  deal  to  do   with  it«  pr^ 
larity.      The    ^eat    ditierence    between    the    Ininwlnctn^ 
GrotiuH   and   the  work   of    Van   Leeuwen   i»  that    tlie  f»ni 
stateH   Huceinetly  the  principle-s  of   tlie   law   ui   Hollaifi  wj 
hardly  any  comment  or  references,  whilst   the  latter  deiN 
^eater  len^h  with  the  histoncal  development  ^f  thf  law.  li 
with  the  variouH  deci.sionH  that  have   helped   to  t^tablUh  t 
customary  law  of  the  Netherlands,      (irotias  e<»ntine«*  hiiu<« 
almost   entirely  to  the   law  of   Holland,   whilst    Van  Lrrnv< 
is  constantly  bringing  in  the  law  uf  the  varii>us  prii\iiic«^ 
well   as   the    law   which    in    his   day   obtained    in    Francr  u 
other  neigh Ixmring  territ'iries. 

In  many  respects  Van  Leeuwen's  Romnn-lhitvh  hor  lui 
1^  likened  to  the  Commentaries  of  Klackston*-.  In  hi^  intr 
duction  or  hfrtr  inhoud  he  gives  a  resuuit^  of  thf  wtmI 
work.  This  forms  an  excellent  sketch  iit  pftrtu,  of  tlie  wh^J 
tifld  <»f  Koiiinn-]  hitch  law.  and  it  is  a  pity  that  Mr.  .Ia<ic 
Kotze  in  his  excellent  translation  has  left  nut  this  iiitn«iw 
tion.  Let  us  ho|x*  timt  it  may  U.*  insert e<l  whm  a  dt* 
«Miitii)n  of  this  translation  ap|H'ars.  Necessarily.  *•(  c-ur* 
the  Rnimin-hiifi'h  Lnn*  and  the  i^»'i\Hiirn  F^trrtinis  biv*  i 
gr<'iit    d«*al    in    common,    fur    Ixjtii    works    treat     t^f    the  ^«w 

suiijt'Cl. 

Thrrt*  is.  however,  a  ciaisiderable  ditTerence  ^K^tweeii  !1k« 
uipI  it  is  a  great  mistake  to  imagine  that  they  are  ^imiUr  i] 
sulMaiice  and  difier  nuly  in  language.  The  difference  lrl»«*< 
the  two  wurks  arises  mainly  frmn  the  fact  that  their  <«f 
is  III  It  ill*'  same.  Th«-  limmni-Ihitrh  hiw  was  chieriy  inlrDi' 
t'of    thf    ns«*   iif    praetitifiiift's    in    the    etiurts    uf    Holland   tf 
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jTest  Frieflland.  Van  Leeuwen'was  Registrar  of  the  Court 
f  Holland  when  the  Roman-Dutch  Law  wan  publislied.  The 
efUfura  Forewns  dealt  with  the  development  and  modification 
I  the  Roman  law  not  only  in  Holland,  but  also  in  the  neigh- 
cmring  provinces  and  States. 

I  will  illustrate  this  difference  by  taking  the  law  of  suc- 
esBion  ah  intestato  as  an  example.  In  the  Cetviura  FureuHis 
Tan  Leeuwen  begins  by  giving  us  an  account  of  the  Roman 
aw  of  inU^tate  Huccession ;  he  then  tells  us  that  this  forms 
lie  basis  of  the  law  of  succession  in  a  great  number  of 
Stalcfi,  but  that  each  State  has  introduced  its  own  statutory 
peculiarities.  He  next  deals  with  the  difference  in  the  suc- 
eenon  to  movables  and  immovables  introduced  by  private 
intamational  law  or  comity.  Next,  he  proceeds  to  discuss  the 
Older  and  degree  of  the  succession  of  descendants  and  ascend- 
^•iitft,  and  refers  to  the  rules  observed  in  Saxony,  Holland, 
iiermany  and  Savoy.  When  he  comes  to  speak  of  the  order 
<rf  KQCcession  of  collaterals  his  field  of  view  l>ecomes  very 
Wge,  and  he  discusses  the  lawis  of  Holland,  Flanders,  Bra- 
kint.  the  southern  provinces  of  the  Netherlands,  Spain.  France 
•od  Germany.  Not  content  with  a  general  review,  he  deals 
^ith  the  specific  statutes  of  the  cities  of  Antwerp,  Utrecht, 
Keehlin.  Bergen  op  Zoom,  Brussels  and  Liege.  He  then  de- 
^*ot«i  a  special  chapter  to  the  statutory  succession  *ih  intestato 
^  Holland  and  Zeeland  and  the  Politique.  Ordonnantie  of  1580. 
-Kher  chapters  are  devoted  to  the  sUitutory  succession  of  the 
'i'jcese  of  Utrecht  and  the  ducliies  of  (ieldeilaiul.  Zulphon  nnd 
Kerijsftel.  Brabant.  Li«»ge  and  Flanders.  Htiviuv;  completed 
'i^  review  of  the  provinces  and  cities  of  the  Netlierlrtixls.  he 
proceed**  to  discuss   in  txten^o  the  statutory   hwv  of    Kuccession 
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in    Franc**,    Enj^lnnd.    Scotland.   Spain.    Italy,  'PnisNia    ?fjh 
and   Hutiirjuy. 

This  part  of  tlu*  Ovmini  FtprenMiM  may  theivf'irif 
descril)e<l  as  a  treatise  on  the  law  of  intestate  Huoe»-^«*>o 
it  ohtaintvi  in  the  various  countries  of  Eurrjpe.  Th**  !n«ci 
eniplovofl  may  1k'  considered  a  coniinentary  on  thr  Kr«: 
intt'state  succession  as  adopt«Hl  and  nuxliti^t]  by  the  \m 
statutory  and  municipal  laws  of  the  c<juntri««M  and  riii«« 
Kun»iM*.  The  hiw  of  the  intestate  succession  of  Hi)lUiJ*i  i 
Zet'hmd  fornix  hut  a  small  part  of  the  wlmle.  If  wc-  turn 
tin*  Rnimi H'lhihh  Lii\r  tin*  tUtference  in  llie  tn^atnu-iil  *i  \ 
sul))ecl  lM*c«»nnvs  vt-rv  apparent.  In  the  latter  work  \\^  Jf 
almost  «'xclusivfly  with  the  laws  of  Holland  and  Yjh^'iuA  i 
Aasd<»ms  r«»clit  and  Scht*|K*ndonis  recht.  and  «»nly  refrr»  v< 
hrieriy  to  tht*  systt*nis  prevailing;  in  other  [>art<«  of  thv  NVtb 
land^.  In  fact  he  spt'citically  states  at  the  end  of  lh«-  I 
chapt«*r :  "In  tht*  district  of  l*li*echt  and  rivlderlami 
writlt-n  laws  arr  mnstly  folio wimI  :  hut  it  is  not  our  inl«*fii 
In  trrat   sp4'cially  4»f  thest*  laws." 

I  ha\c  taken  the  law  of  intestate  successicin  U>cau^  iH 
thr  «lit1'«'rtncc  in  treatment  is  most  marktMl.  Init  I  mij 
ei|ual]y  well  have  elm^^en  marriage,  t^uai-dianshiii.  tc'^tAHMi 
iw  any  •►iIht  tif  tin-  ijreat  branches  of  law.  The  liest  rdili 
uf  till-  C'liHin-it  Fuit'iiMiM  is  that  of  I>e  Hail-  <1741k.  and 
tin-  llinii*in'h"frh  hnr  there  is  no  e<lition  to  U»  c^nptf 
with  thai  nt'  Dicker  <17sO>.  Decker  has  imt  only  editt^  1 
l\i.nniii'h'itih  Ltitr.  hut  added  to  it  a  UnU'  of  umM  valoii 
rmti'N.  by  wliieh  tin*  bwik  was  brou«;ht  up  to  dale.  Tliere  i 
t\^'•  KiiLrlisli  translations.  «ine  executed  in  Ceylon  aUwi  1^' 
and    th-    traiishiti'»n    bv    Mr.   .histice    Kotzi*.       The    fumMY 
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Idoni  met  with,  a8  it  is  oat  of  print,  whilst  the  latter  is  so 
ceellent  a  translation  that  there  is  no  excuse  for  neglecting 
an  Lft^uwen  as  an  exponent  of  the  Roman-Dutch  law. 

If  we  compare  the  work  of  Grotius  with  that  of  Van 
«rnwen  we  cannot  help  recognising  that  the  former  writer 
*  a  ^eater  genius,  and  that  his  style  and  method  are 
nperior.  At  the  same  time  Van  Leeuwen  takes  a  high 
lacr  in  the  history  of  Roman-Dutch  law.  Though  his  work 
»  undoubtedly  based  on  that  of  Orotius,  he  has  treated  his 
sbj«ct  in  a  clear,  full  and  methodical  manner,  and  con- 
idermbly  added  to  the  work  of  his  predecessor.  He  has 
[Iven  us  more  of  the  history  of  the  Roman-Dutch  law  than 
troiias.  and  his  treatment  of  case  law  and  statute  law  is 
rider  and  fuller  than  that  of  the  older  writer.  Moreover, 
»  bn»ught  the  law  up  to  date  and  pointed  out  how  it 
md  been  altered  since  the  time  of  Grotias. 

In  Holland  he  was  always  regarded  as  a  classic,  and  later 
writer^  like  Voet  and  Bynkershoek  always  quote  him  with 
rwpect  a.H  an  authority  of  gi-eat  weight.  In  the  Cape 
C(4uny  and  in  the  Privy  Council  his  works  have  been  held 
b  high  e.Hteeni,  whilst  the  Transvaal  Republic  recognised  his 
BenMH'Dutch  Iaiw  as  one  of  the  three  authoritative  sources 
if  imr  law.  Van  Leeuwen  died  in  16H2,  when  Jan  Voet  was 
lliirty-five  years  old. 

Somaran  (1634-1706).— Johan  van  Someren  was  born 
W^'irecht  in  16Ci4.  He  was  a  pupil  of  Antonius  Matthaeus. 
^^i  afttrrwanU  went  to  Paris  ti>  continue  his  legal  studies. 
'<•  rKunif^  to  Utrecht,  wheie  he  Wcame  a  judge  of  tlie 
ti»-chl  L'ourt.  He  died  in  llOii.  His  chief  works  are  Tntr- 
'fi*M  'U  Jure  yoreiTdi'um  and   Tiyicftitus  de  Reprufsfntationf. 
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Abraham  a  Wesel  (1636-1680).— Abraham  h  V 
was  bom  at  Bomine)  in  1<)35.  He  wa^  a  pupil  i.>f  AIJ^ 
Matthaeus  at  Utrecht,  and  took  his  defrree  at  that  univ^r 
III  1  <><>!)  hf  Ijecanie  advocate-tiseal  of  the  province  of  Vu» 
and  die<I  in  16>S<).  He  wan  a  >;reat  authority  uoi  "aiv 
the  law  of  T'trecht,  but  also  un  the  law  of  Holiaini 
is  constantly  quoted  by  Voet. 

His  chief  wurks  are:  <1)  f'tnnmenftirliiM  ml  .V.*'^ 
CtniMtitntunieH  Uftrajectina8,  dealing  aluKjst  t-ntirrly  « 
the    law   of    Utrecht;    (2)   Tnid'tfitu  *le   ('uniinbi'tii  .<■••< 

htnitn'Um    ft    Pnctix    'fotnllhils,    which    is    DUe    of    tli*-    leO-j:!!! 

authorities  on  th«'  law  of  community  of  ^oo<i«i  anil  aiiX^ 
tial  contracts,  and  ranks  with  the  work»i  of  Bn-unrr 
Ro<it'nburi;:  it  deals  w*ith  c«>nnnunity  t>f  ^oods  in  the  Nrti 
lands  i^eiit^rally.  and  is  not  confined  to  the  law  ••!  Vlt^ 
(.S)  TnirfttfuM  '/''  Kf*mlMMione  MercetliM.  Tliese  w.tL*  ' 
all  collt;ct^*<l  ill  line  volume  and  publisher  1  in  (iti-n: 
17-2J». 

Antonius  Matthaeus  III  (1636-1710). -Ai.:< 
Mattluu*us  III  was  a  S4>n  (»f  the  famous  Maithaeu**L  Hr 
al>'»  a  lawyer  <»f  ;;reat  reputf.  and  iKfcanie  pn»ff*»^T  •( 
at  Utrt'cht.  (Innnnjjen  and  I-ieyden.  He  \va«*  bum  in  1 
and  di<'<l  in  171<K  He  is  Wtter  known  as  an  hi*^t*>ri*ii  i 
a'*  a  jurist.  ih<iu^h  his  wt)rk  on  Kvidence  (/>  /'n^^-i •!»••» 
was  Ion;;  thf  standanl  w<irk  on  Evidence  in  the  lNi:ch 
<-«»\nts.  His  chirf  wrnks  are  the  UfjHfrratiunejt  R^rn^n  J 
i'ltnrniH  and  tin-  Ik  Xi^hilitnte  PriuctpihuM,  ic..  //-iV.iv. 
*f  lltnijfitintu.  He  was  a  frieml  of  Jan  Voet,  wli*.  iHn 
tin-  nni«Tal  I'nuioii  over  his  jrrave. 

Ulrich    Huber    (1636  1694).    -  Ulrich    Huhrr   w 
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:  from  a  Swish  family.  His  grandfather  entered  the 
,-  service  of  the  Netherlands.  Ulrich  was  born  at 
u  in  16.%.  He  studied  at  the  universities  of  Franeker 
trecht.  In  1657  he  became  professor  of  law  at  the 
%hy  of    Franeker.     He   was  twice  offered   the   chair   of 

Leyden,  but  refused  each  time.  He  was  afterwards 
ed  as  a  member  of  the  Provincial  Court  at  Leeu- 
n.  but  shortly  before  his  death  he  returned  to 
er.  He  died  in  1694,  or  four  years  before  Voet 
«d  his  Coiniivfmtai^. 
ich    Huber    was    regarded    as    one    of    the    first    rank 

I  hitch  school  of  law.  His  principal  works  are  De 
'\rif4tfiM;  Prf(flecficnieM  JuHh  Civil  is :  Dif/reatftioves 
\auinp :  Euiiomia  Ronunui ;  and  the  Hedendaegse 
^Irertheyt  Km  eldern  als  in  FriesUindt  gebriiikelyk^ 
ition  to  these  works  he  wrote  a  considerable  number 
ks  on  theological  and  pliilosophical  subjects.  Of  liis 
KOT\is  the  most  important  are  the  P ntelert iones  ad 
't*tM,  the  Pi^ieUctionf***  ud  hif^titufion^s,  or,  as  they 
lle^l  collectively,  the  Pnielectioiies  Juris  CiriliA,  and 
'^U  ndaagf^'hf  R^chtM^eUeiylh e  id, 

•  Pi>i  fleet  iones  form  a  commentary  on  the  Digest  and 
:f^^,  in  which  Huber  briefly  points  out  the  modifica- 
i>f  the  Roman  law  introduced  into  the  Netherlands. 
K-wt  important  work,  however,  for  the  student  of 
-I hitch  law  is  the  HedenthuigHchr  RechtsgeleeMheid, 
titi-^  *n)  tfit'  Rt  mum 'Dutch  LaH\  As  Hul>er  was  a 
-I  tilt*  Provincial  Court  of  Frit'slantl,  his  work  was 
i\  j)rincii>iilly  for  Frisian  lawyers  and  law  students ; 
i»»inuch  as   he   did    not   contint*   himself  to  an   exposition 
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of    the    law   of    Friesland,   but    of    the    Koiiian- Dutch    !.iw 
in    vGoriie   in    the    Netherlands,   it    has    alwa^-s    Un-n    r^-spinJ 
as  a  work  of  <rreat  vahie  and  of  high  authority. 

Tlio   hrst   edition   is   the   one    edited    by    l»is    *^.in    ZarVjr. 
Huher,    who    added    considerably    to    the    work    ^^f    lii-   iv.-- 
The   work    is   written   in    Dutch,  and   the  lanj^iaj;**  u^^'l  > 
siniph*    and    clear    that    it    presents    no    difficulty    to   Auy  -4 
accjuainted    with    nirxlern    Dutch.      As  the  work    wa*  i!j**ryi 
for   Fri**s]jinde!*s.  tin*  decisions  of  th#»   Frisian  c<»urt*«  ar-  fr*f 
«jUnttM|.   nion»  t'sjM'cially   tliost*  contained    in    tin-    /^.  »••■.. '• 
Sand*'.       Inasmuch    as    tlu»    U4)inan    law    was    lf*iN    m. -iiri»-i 
Fri«'^land    than    in    th«'   other  pro\inces  of   the    N**t)ifr'»rv!* 
i^  not  surprising;  to  find  in  the  H**h'nthititfMrhf*  Kr»-hfs»ifK^  mv 
a    t^ivat    dral    of    pun*    Hoinan    law.       ririch    Hu^»-r    h  '.v-v 
(lid  not  e(»ntiiu'   hinisrlf  to  the  law  that  o)itain«*i]  in  Fr:-^iM 
and    his    work    was    therffon*    held    in    hi;:h    fHtftMn    "vr  • 
wli.»lr  of  tin*    Xftlu'rlands.      Drij^inally   puMiNhod    in    l*-^' 
ha<l    n-acJHMl    a    f«»urlh   <-<lition    in    1742.    wh»*n    it    h:i«i    '^^-i 

* of   \\w  acknowl«Ml(r,Ml   authoriti«*s    on    tin*    npi''l«'rn    H  •:j 

Mutcli  law.  Tin*  work  is  divid**d  into  six  K^^k**  i^r  diviM-j 
Tilt-  tir^t  thr«*r  bo<iks  ih-al  with  tin*  sulistaiitiw  \i\\\  T 
arraiii^rnh'nt  is  nrih*rly  and  ni<'thodical.  and  f«ill«iw*»  r-  .i  .it 
•  xt«  lit  till'  nifthod  of  rxposition  a4lopttMl  by  <Iri»tiu«*.  Ir*  * 
fi.nrTli  bnok  hr  »h*aK  with  public  law.  and  f*vp,-<M.^r.v  w: 
th-  ^'Mstitntion  and  j\n*isdi4'lion  of  th»*  variou'*  r»'Urt"'  1 
rlltli  l"M.k  i**  d«vi»i«'d  to  tin*  practice  and  prtKvdur-  !  ' 
'•■'nrt*-.  wliii^t   til'-  sixth   1km ik   iK-als  witli  the  criminal  law 

To  th«-  student  aecjuainti^d  with  the  Dutch  )Hn£:T:a^f  ' 
1h...1<  ,,f  Hnb«r  will  In-  f.annl  fXtreintdy  useful.  a*i  it-  Un^r-^ 
;ind  <\\^'  ar»-  niorr  nioib-rn   t!»an   the  works  of  (tnitiu*^     •  ^ 
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MNiwen.  It  18  a  great  pity  that  so  lucid  an  exposition  of 
be  modem  Roman-Dutch  law,  and  so  important  a  law-book, 
•«   not   yet   been    translated    into    English. 

The  fact  that  Huber  was  a  Frisian  judge,  and  that  a 
^ttmi  deal  of  this  work  deals  with  Frisian  law,  has  led  many 
io  assume  that  his  work  is  not  of  great  use  as  an  authority 
U  tlie  Cf>urtM  of  South  Africa,  but  this  view  appears  to  me 
pile  erroneous.  Although  Huber  deals  extensively  with  the 
loman  law.  his  exposition  of  that  law  is  not  purely  academical, 
nt  pre-eminently  practical,  and  conse(|uently  we  learn  from  him 
low  the  Roman  law  was  applied  in  the  Netherlands  Ui  the 
{■estions  that  were  daily  brought  l)efore  the  courts.  With 
Raber,  therefore,  the  Roman  law  is  not  an  anti(|uated  system 
d  law,  but  a  system  that  was  applied  in  his  day  to  the 
lohltioti  of  legal  problems.  Except,  therefore,  in  those  matters 
vi^re  the  Frisian  law  differs  from  the  law  oi  Holland,  Huber 
b  ao  excellent  guide,  and  his  masterly  way  of  dealing  with 
lii  «abject  makes  him  a  very  attractive  writer. 

Fieter  Bort.  —  Pieter  Bort  flourished  during  the  middle  of 
dtt  Heventeenth  century.  He  was  born  at  the  Hague  and 
inctiHcd  t!)ere  as  an  advocate.  He  was  one  of  the  leading 
bfal  practitioners  of  his  day.  His  chief  works  are:  Tructaat 
mm  *U  HUIiiwl^he  Lenieii;  Tiiwtaat  van  Cr'nn'tnede  Zakea  ; 
Tfueiwit  ran  de  D*niieijnen  van  Holland;  Titictaaf  nm  Com- 
Jainctf ;  and  Tnwtaat  ran  Arresten,  The  last  is  perhaps 
m  liest-known  work.  He  <lie<l  alxjut  the  en«l  «»f  th»»  sev«*n- 
eenlli  century. 


CHAPTER  XXXII. 

WRITERS  OF  THE  SEVENTEENTH    AND    EIGHTEE 

CENTURIES. 

Johannes  Voet  (1647-1713). —Johannes  Voet  wm 
Ron  of  Paul  Voet.  He  was  bom  on  the  8rd  October. 
at  Utrecht.  He  studied  and  took  his  deyrree  in  law  at 
university  of  his  birthplace,  and  became  law  lectaret 
Herlx)rn  in  1674.  From  Herborn  he  went  to  Utrech 
16H1  as  professor  of  law.  A  few  years  later  he  was  eh 
to  the  law  professorship  of  I^yden  UniverRit}'.  and  ti 
he  remained  until  his  death  in  1713.  For  thirty  yet^ 
occupied  the  chair  of  law  in  that  universit}'.  He  wan  ti 
elected  Rector  Ma<^niticus.  His  principal  legal  worlw  i 
C(nnm*n\f<irUiH  nd  Paiulectas,  first  published  in  1698:  d 
peixlii'iii  jiirij^  ndjecfiH  diferrntiis  juri**  Ciri/wt  ef  Cnna» 
1H82:  fh'  l^Hufriictic,  1704:  EUm^nta  jai*in  ft^undum  ef 
vein  fnsf.  JuM.;  Dp  familia  ercincunila  :  De  jure  MilU§ 
and  tlie  I>e  Tufffrihiis.  The  great  work  of  John  Voet  i»  i 
CinhmPi^fiinj  to  the  DiffPttt,  or.  as  it  is  called  in  Litiii.  t 
Cunnnpnftii*ln.^  nd  PdDd^rfuM.  Ht»  tells  us  in  the  titk  p 
that  h«-  intends  to  treat  not  only  of  the  principlei«  of  t 
Roman  hiw  and  the  well-known  contnivemies  on  tliat  « 
ject.  l»ut  also  of  the  law  that  obtained  in  his  day  airf  ^ 
was  practised  in  tlu*  law  courts.  His  method  of  expo*iO 
is  on*-  that  had  l>een  adopttnl  b}*  the  Italian  jarista  of  ^ 
twelfth  and  thirteenth  centuries,  an<l  copied  by  all  the  (f 
profevHois  of  law  in  the  universities  of  western  Eorope,    1 
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itators  on  the  Rotuau  law  had  adopted  two  principal 
H  of  expoHition.  Tlie  one  method  was  to  examine 
y  IiiMtitute^,  DigeM  or  Code,  and  to  expound  lex  by  lex. 
ct  of  each  paragraph  was  annotated  and  explained,  and 
ed  with  Hiniilar  passages  in  the  rest  of  the  Corpus 
C)f  this  method  of  exposition  the  works  of  Brun- 
11  on  the  PavdectH  and  on  the  Ctxie  aHbrd  an  excellent 
le.  Cujacius  and  Donellus  have  also  done  a  great  deal 
rk  of  this  description.  The  other  method,  the  more 
jDe  in  the  seventeenth  century,  was  to  take  a  title  of 
iyest,  and   then   to  expound    the    law  upon  the   subject- 

of  the  title  in  a  systematic  and  methodical  manner, 
ommentator  who  adopts  this  method  does  not  confine 
f  to  the  Digent,  but  brings  in   the  Institutes,  Code  and 

in  order  to  make  his  treatise  &s  complete  as  possible. 

questions  of  law  arise,  upon  which  former  jurists  have 
lifferent  views,  these  controvei*sial  matters  are  discussed » 
isually  one  or  other  opinion  is  adopted.  This  is  the 
i  followeil  by  Zoesius,  Noodt,  Voet  and  a  great  many 
Voet,  however,  differs  from  most  of  the  other  Dutch 
•ntators  on  the  Pandect^  in  his  thorough  and  masterly 
tion  of  the  Roman-Dutch  law  as  it  obtained  in  his  day. 
%t*  not  satisfied  with  a  mere  academic  treatise  on  the 
iw.  but  he  showed  how  that  law  should  be  applied  to 
fairs  of  everyday  life,  and  how  it  was  actually  practised 

c^mrts  of  Holland  and  tlie  adjoining  provinces.  Into 
rati*^*  on  the  Roman  law  lie  wovt'  the  legislation  of  the 
1  Provinces  which  ha^^l  altered  or  in(Klifie<l  the  civil  law. 
-cisions   of    the    courts    which    had    interpreted    the    law, 

fie    disputes    on    controverted    point^<«   of    law    which    had 

v 
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been  ventilated  in  the  courts  or  in   the   workM   of  Dntrh  i 
other  jurists.     Voet's  CommeiUary  on   the  Partdeetn  i*  ih« 
fore  just  as  much  a  treatise  on  the   law  of   Holland  ikc 
T-nfrodurtion    of   Orotius  or   the    Rmnnv-Dutch   Fxt*'-  ^'f  \ 
Ijeeuwen. 

As  Voet  was  a  professor  at  the  Fniversity  of  Lpy^l«*n  i 
as  his  i'ommentnry  was  used  by  him  for  teaching  law  at  i 
univei-sity,  he  did  not  use  the  Dutch  lanffua^  aa  Grntioi  i 
Van  Leeuwen  had  done,  but  wrote  in  Latin,  then  the  lani^ 
in  which  almost  all  university  tt»aching  waa  c<indurt«^. 
explaining  his  subject  Vo^^t  usually  ^ye}^  us  the  Roiiud  1. 
first  and  then  passes  over  to  the  Roman-Dutch  law  1 
words  Red  vostriu  vwrihus  are  j^nerally  used  t'>  mark  ! 
transition. 

His  conception  of  law  is  as  a  nih'^  the  same  ms  this 
iirotins.  and  he  constructs  his  whole  system  upon  th<*  Uv 
Nature  as  n  foundation.  He  tells  us  that  if  we  ln^i  Hg 
to  the  HMiiotest  times  of  the  history  of  our  race  wr  ^ 
tind  that  in  no  plao*  and  in  no  time  did  the  raee  vx\<  ^ 
out  laws  n^pilatin^  what  is  ri^ht  and  honourable.  Afi^  ^ 
Fall  of  Man  wo  lost  our  full  knowled)^  of  what  w«^  ric^ 
hut  w«»  n»tainod  sparks  <if  the  principles  of  whai  w«^  * 
and  pn>|H*r.  "Thus  there  reuiain»Hl  in  the  heart«  "f  ■" 
somi.'  remnants  of  an  iuiprinttMl.  inliorn  divinit}*:  som**  ^ 
of  justict'  and  tMjuity.  divinely  in^raven  and  inborn.  Jiftt"") 
unto  each  on<'  what  was  lawful  and  what  unlawful.  ^1^*  ^ 
do  and  what  t<>  avoid"  <1.  1.  1).  He  then  diNCU(we!*i  a  nnvbrt 
of  nifuv  nr  less  mythical  law-^ivers  in  order  t<i  'Ao*  ^ 
#»very  nation  had  M»me  conception  of  law,  and  pas'**  '^^ 
sornt-wliat  abruptly  la  the  siiurcf^  of  the  Roumll  law. 
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He  next  explainn  the  plan  of  his  own  work.  "I  thought 
t  it  would  be  a  UReful  labour  if  I  Rhould  illuAtrate  the  fifty 
ks  (of  the  Pandects)  by  a  commentary,  and  also  weave 
»  the  de6nition8  of  the  Roman  law  nuch  amendment8,  addi- 
m  or  interpretations  as  have  been  adopted  by  us  and  by 
rhbonring  nations  owing  to  change  of  circumstances.     Any 

who  considers  that  laws  have  their  day  and  perish  will 
ee  that  a  great  deal  of  the  explanation  of  the  civil  law 
lid  lose  itfl  value  if  the  exposition  of  the  modem  law 
■e  omitted,  for  much  of  what  was  formerly  considered 
»g  is  now  considered  right:  what  was  formerly  forbidden 
K)w  allowed ;  moreover,  it  must  be  borne  in  mind  that  in 
tling  disputes  amongst  litigants  the  law  of  Justinian  no 
ger  holds  the  foremost  place." 

Yoet  is  never  tired  of  telling  us  how  important  it  is  to 
i  jurisconsult  to  study  carefully  both  the  theory  and  the 
ictiee  of  the  law.  He  quotes  with  approval  a  saying  of 
nellus  that  theory  without  practice  can  give  no  solid  know- 
Ige  of  law.  and  that  practice  without  theory  makes  but  a 
ny  lawyer.  It  is  this  intimate  acquaintance  vrith  both  the 
«ory  of  the  civil  law  and  the  practice  of  the  courts  of 
olUnd  which  has  made  the  Cmnmentary  of  Voet  a  work  so 
whil  both  to  the  teacher  and  to  the  practitioner.     His  method 

however,  not  always  all  that  is  to  be  desired,  and  his  man- 
■f  ol  treating  a  subject  not  always  so  clear  and  methodical 

that  of  Orotius.     I  shall  take  his  first  book  as  an  example 

wliat  I  mean.     When   we  consider  (irotius'   explanation    of 

^tural    law    either    in    his    Infro^lurfion    or    in    his    Linr    of 

ntinnfi  w**  grasp  his   meaning  at  once,   for   he   pr(X^e♦K^s   stop 

'  «t€p   and' gradually  unfolds    his    subject       If    we    turn    to 

v2 
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Voet  H  expasition  of  the  ftame  subject  we  find  that  he  \f^  difli 
and  that  he  does  not  unfold  his  Huhject  with  the  fiaroe  mitli 
nmtical  precision  and  method.  He  bejs^ins  with  our  \u\n 
Heusv  of  what  is  right  and  wrong.  He  then  refers  Ut  tl 
scope  of  his  work.  He  then  treats  •  of  the  »ource«  of  ri 
Roman  law  and  its  authority  in  Holland.  After  thiM  lie  n 
verts  to  the  philosophy  of  the  law,  discusses  what  i?*  ne^nut 
ft  hn}Hin,  and  when  ecjuity  should  be  allowed  to  interpn 
the  hiw.  He  then  returns  to  a  consideration  of  justice  m 
the  natural  law  (jus  naftn^ale)  of  Ulpian  (what  nature  k 
imprinted  in  all  animals),  and  then,  without  distin^niii^ 
his  terms,  he  passes  on  to  a  consideration  of  the  Uw  ^ 
Nature  as  defined  by  Aristotle  and  the  schtMilmen.  He  tba 
proceeds  to  discuss  the  Law  of  Nations,  and  lastly  the  on 
law .  If  we  compare  this  with  the  treatment  of  (inHioi^  « 
find  that  Voet  does  n(jt  advance  step  by  step  like  the  fofwf 
and  tluit  he  does  not  work  on  the  same  methodical  plan.  I 
may  !>♦•  s^iid  that  Cirotius  wrote  a  manual  whilst  Voet  « 
writing  a  commentary,  and  that  therefore  the  Conner  «ol 
ati'onl  to  Ih>  nuich  more  concise*  and  metho«iical.  Thi^  ■ 
doubt  is  true  to  a  great  extent,  but  it  does  not  take  us  »*» 
iVoni  the  fact  that  Cirotius'  manner  of  expoaition  i«  hoi 
m«»t)io(lical  and  more  systematic.  There  is  much  mow  i 
ViH't  tliaii  then*  is  in  Ctn»tius,  but  what  there  is  iu  iJwUi 
i>  inucli  more  concise  and  much  more  methodically  arnui|EiiJ 
Vo,t  shows  us  reiHwitedly  in  his  Cmnmrntary  tliat  he 'f 
no  narrow.  hide-lKtund  lawyer  mn^king  refuge  in  fonii»  ^ 
t<'rhniealitic^  so  <lear  to  timid  men  of  weak  intellect  I 
rt>rognist*il  law  as  u  science  and  an  art.  aiMl  not  ntetviv 
buiidlt'    of    unconnected    rules    which    had    to    lie    applied 
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fwy  CMe  in  a  Htereotyped  and  rigid  manner.  Every  page 
{  Voet'fi  great  CommtiUary  hIiows  ob  how  he  strove  to  get 
X  the  reawm  of  every  lex  of  the  Digest,  and  how  he  analysed 
iveiy  cam  to  get  at  the  underlying  principle.  The  verbal 
inibbleii  of  the  older  commentators  )iad  no  charm  for  him. 
IVhenever  he  discusses  a  point  of  law  that  has  been  the 
nbject  of  controversy  he  sifts  the  grain  from  the  chafT,  and 
lUows  his  strong  common  sense  and  practical  view  of  the 
iflairs  of  men  to  guide  him  to  his  conclusion.  We  may  not 
ftlwsys  agree  with  his  view,  but  we  must  always  acknowledge 
diit  his  reasoning  is  keen,  logical  and  practical.  We  may 
Bflt  aoeord  to  him  the  highest  place  as  a  methodical  expounder 
of  the  law,  but  we  cannot  deny  to  him  an  inimitable  power 
of  interpreting  the  law  on  any  particular  point. 

If  we  compare  Voet  as  an  interpreter  of  the  law  with  the 
older  commentatorn,  we  are  struck  with  his  practical  ^4enNe  as 
Oompared  with  their  dialectical  subtlety.  The  range  of  our 
knowledge  on  many  subjects  is  far  greater  than  tliat  of  Voet, 
Md  therefore  no  doubt  there  are  many  propositions  in  the 
Ommentary  which  we  cannot  accept  to-day;  but  when  we  * 
boiiflider  how  slowly  and  amidst  what  difficulties  science  has 
idvaoeed.  and  how  our  horizon  has  gradually  widened,  we 
tieed  not  be  surprised  at  the.<te  shortcoming!!.  That  V^oet  dis- 
mswM  whether  a  lessee  can  quit  the  house  he  lias  hired 
)ecause  he  believeH  it  to  \ye  haunted,  is  no  reason  for  con- 
dderin;;  liim  anti()UHte<I  An<I  rinlolent  of  the  middle  ao[es. 
iaunttHl  huuses  have  not  yet  gont'  t|uite  out  of  fashion,  and 
:h<jst^  are  still  faniiliar  objects  in  many  4|uarters.  Tlunigh 
r#-  do  not  canc»»l  a  lt*ase  on  account  of  ghosts,  we  still  belii've 
nany    *»trangH    and    iniproluible    things.      The    l>asis    of    lecjal 
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interpretation  has  been  and  always  will  be  cuuiuiou  ««iHe 
and  an  intimate  knowled^  of  human  nature  and  of  Uit 
afihii's  of  men.  In  every  title  Voet  shows  U8  that  he  pfjM«<Md 
A  sane  eonnnon  sense,  and  that  he  was  intimately  acffiuinkd 
with  man  and  liis  atiairs.  His  philosophy  wan  not  sbe 
philtisiiphy  of  our  century,  and  he  often  confused  Monlrtr 
and  I^iw.  liecause  the  foundation  of  his  le^l  system  wa<»  the 
Aristotelian  I-aw  of  Xatun* :  but  his  ethics  were  of  a  hij^ 
ortl^r.  and  therefoiv  when  he  strove  to  make  the  law  r«- 
fiiriii  to  his  idea  of  what  w*as  ethically  ri;:ht  he  Appeak 
stn»nijly  to  our  sense  of  justice. 

I  have  said  ljefort»  that  V(K»t  is  always  str«»n^  iit  i^ 
iutrrprctation  of  the  hiw.  Li*t  me  illustrate  that  by  a  Mu^le 
exaiiiph*.  E<iuity  has  Ixhmi  constantly  resorte<l  to  by  <ruo£ 
jutl;r».'s  in  order  to  alter  the  formal  or  anti<|Uate«i  eleiuriit  ib 
thr  coniiii(»n  law,  and  by  weak  jiidj:<*s  in  order  to  af'*>J 
wliai  would  ap)>ear  to  them  a  harsh  rule  of  law.  V.iet  ha$ 
slhiwii  u>  with  admirable  senst*  what  equity  is  and  whca  it 
slmuld    U*    invoke<l.      The    l^^x   of   the    f'luU   {H,    1.    «»  ha*  i: 

fnf,stiti4'  tfttttnt  sfrirfl  juris  i*titun}t*in,  and  this  is  thr  »'' 
whirl  I  lia^  Imhmi  s4»  often  relieil  upon  t«>  .show  that  ei|aity  i* 
mori    important  than  strict   law. 

\'«Ht  com|xirev  this  with  an  expression  of  Paulu^  in  h 
:{M.  W  '1  .').  wht-n*  the  latter  says:  //«m/'  nftfuitiiM  MHyifent  fi^i 
//iiv  ihtiviiiiiiii r,  Paulus  is  dealing  with  a  cai4e  when*  ^ 
sfr,rff  fiji'is  tirfiit  of  aqiun*  plw'itir  tiiy^mlitf  would  i>X 
apply,  but  when*  an  ac*tion  liased  on  aiialogA*  or  a  *'tii^ 
ti.i,.,  <.}|Mnl<l  U'  i^rantf'l.  Mere  iheiv  is  no  c«>ntlict  bi-tw«** 
iMjiiiry  ami   law.  for  the  decn-e  of  the  praetor  was  asi  elfertivf 
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the  decree  of  the  luagiHtrate.  There  were  two  ways  in  Rome 
atuuning  the  same  end,  but  both  ways  ended  in  a  decree 
seording  to  the  rules  of  law  administered  in  the  particular 
mrt.  Equity  did  not  therefore  mean  some  varying  idea  of 
tstice  which  if  rightly  understood  would  supplant  the  law, 
at  it  meant  those  rules  of  law  which  were  followed  in  the 
3«rt  of  the  praetor.  The  judge,  Voet  points  out,  must  judge 
Deording  to  the  law  where  the  case  in  question  clearly  falls 
rithin  the  terms  of  the  law.  and  he  must  not  allow  his 
loral  or  ethical  sense  to  interfere  with  his  judgment;  in 
Cher  words,  he  may  not  say,  "The  words  of  the  law  are  clear 
nd  thi*  case  undoubtedly  falls  within  the  terms  of  the  law, 
Qt  the  law  is  moustix>usly  severe,  and  therefore  I  shall  not 
e  doing  equity  if  I  apply  the  law  to  the  case  in  point." 

It  will  then  be  asked,  Are  we  never  to  appeal  to  the 
ndges  sense  of  justice  and  etjuity  ^  This  diiticulty  is  solved 
7  Voet  h  keen  sense  as  a  legal  interpreter.  Voet  feels,  like 
lUuy  of  the  German  writei*s  on  jurisprudence,  that  law  is  a 
*ixich  of  Morals,  and  that  the  judge  in  administering  the 
^w  mast  always  bear  in  mind  the  fact  that  the  ultimate 
^\  and  object  of  all  law  is  to  regulate  the  relations  of 
^ividoals  according  to  that  sense  of  right  and  wrong 
^hich  prevails  in  any  particular  community.  If  we  call 
^ii**  ^*^nse  of  right  and  wrong  Equity,  then  the  judge  is 
■^humI  to  take  Eijuity  intu  account :  and  Voet  points  out 
'wt  tlir  judge  is  not  to  do  this  when  the  words  of  the 
*w  iiiv  clear  or  when  tlie  circumstances  exactly  tit  the 
^nns  ol  the  law,  but  when  the  law-giver  lias  si)  expressed 
iiu'**'!!  that  his  words  may  l»e  capable  of  diti'erent  meanings 
when    they    do    not    exactly    apply    to    the    case    in    point. 
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The  law-giver  may  have  shown  what  canen  it  was  hi«i  int 
tion  to  cover  by  the  law,  and  so  expressed  the  nitio  i^ 
then  it  would  be  contrary  to  our  sense  of  Rijfhi  i 
Wrong  to  apply  the  law  to  a  case  outside  the  scopr  *4 
ratif)  legiH.  Equity,  then,  is  necessary  in  order  U\  intvii 
the  meaning  of  the  law-giver,  and  to  apply  the  law  t<> 
vast  variety  of  cases  which  present  themselves. 

Throughout  his  whole  ('omitw.ntart/  Voet  adhervs  to  lift 
principles,  and   to  my  mind  it  is  this  (|ua]ity  mf.»rtf  thftn 
learning  that  makes  N'oet  so  great  a  jurist  and   ni  admin 
an   authority  on    the    law   of    Holland.      It    is    a   iiunlitr 
possession  in  common  with  Bynkershoek. 

The  Commmtary  of  V<jet  has  always  held  a  vrn*  Ki 
place  amongst  the  authoritie-s  of  the  Roman-Dutch  Iaw  '> 
in  the  courts  of  Hf)lland  and  in  those  of  iSouth  Africa.  ! 
judge,  however,  either  in  Holland  or  'in  South  -Alric*  ^ 
relied  on  Voet  more  tirmi}'  or  shown  his  best  (|Ualitie<»  u> 
clearly  than  Sir  Henry  de  Villiers.  The  Chief  .IiHicr 
the  C'ape  Colony  has  taught  us  that  in  the  CVimwi^^'M 
of  Voet  \\r  |)OKs«'ss  11  Irgal  work  of  a  very  hijjii  •'?*' 
I)«)th  for  the  pur]x>se  ot'  underntanding  the  tli^iry  i  • 
civil  and  ol'  the  Roman- Dutch  law.  and  for  th^  purp.^ 
apjilying  the  principles  *>(  the  Rinnan-Dutch  law  i"  i 
evrry<lay  aHair*^  nf  ]it'»».  After  the  long  and  brilliant  cm 
of  tli*'  Chief  .histioe  as  an  eX]N)Under  of  the  Roman-!** 
law  at  its  U'st.  Vi)et  can  never  fall  into  obliviiin  in  >< 
Africa. 

A  gieat  numU'r  *^i  the  titles  of  Voet  have  lit^n  tr* 
Jilted  into  Knglish.  but  it  is  a  great  pity  that  therr  i»  ' 
an    Knglish    version     «•!     the     whole    of    the    /Wim/ii '•!»'* 
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ii«  ffve^l  lawyer.  It  is  astonishing  to  me  tliat  the  legis- 
tures  of  the  various  South  African  colonies  have  not  yet 
nnbined  to  obtain  an  authoritative  translation  of  a  work 
hich  deals  so  fully  and  so  admirably  with  our  common 
iw.  It  may  be  said  that  every  South  African  lawyer 
hoald  know  enough  Latin  to  be  able  to  read  Voet.  Such 
k  consummation  is  devoutly  to  be  wished,  but  the  older 
i  have  gi'own  the  more  confirmed  I  am  that  its  attain- 
ment is  far  off.  On  the  contrary,  Voet  is  rea^l  less  and 
len  in  the  original,  and  authorities  written  in  Latin  are 
loDsulted  less  and  less  every  day.  The  money  voted  for 
i  translation  of  Voet  would  be  money  better  spent  than 
hat  which  is  wasted  on  a  thousand  and  one  madcap  pro- 
ectn  and  useless  commissions.  An  adeijuate  translation  of 
'oet,  like  that  of  Berwick,  would  convince  the  better  class 
>f  English  •  lawyers  tjiat  our  system  of  law  is  not  an  anti- 
[Uated  and  an  obsolete  system,  but  a  jurisprudence  founded 
m  reason,  scientific  in  its  method,  a  model  of  legal  thought 
^  abounding   in    principles   which    have    stood    the    test    of 

Besides  tlie  ('oiniaenfarji  there  are  two  othei;  works  of 
^oet  which  *deserve  special  mention  here.  The  fii-st  is  the 
^ein^nta  JHriM  rtfiHCHflatn  ordivem  Inst.  JuMininni,  or.  aat 
^  i**  callefl  in  the  Dutch  translation,  Df  B^tjinzelen  tlea 
^^hh.  In  this  work  Voet  has  followed  the  arrangement  of 
''^Minians  luMfifutrM,  and  has  written  a  short  conuiu-ntajy 
'»  tljjit  manual.  In  wiiiin^  this  cmnnuMitary  Ir*  has 
'•^rn.wed  M'jTy  largely  fr.mi  X'innius,  an<l  has  given  us  a 
**»»niii»'  Mf  the  Roman  and  Honian-Dutch  law.  Tliis  book 
f   \>0'i    was   always    used    during    the    eighteenth    century    hy 
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Dutcl)  students  as  a  companion  to  the  InHtxtntn.  It  eniUi 
the  student  to  (irrasp  the  Roman  law  and  the  Roman-Ditti 
modification  of  that  law  when  he  was  still  busy  with  \i 
first  text-lx)ok.  The  extent  of  its  use  durin|r  the  eighteen 
century  we  see  from  the  works  of  Lybrecht.  Ken4«ai 
and  othei-s  who,  writing  for  a  public  not  eonvenant  wil 
T^tin.  constantly  refer  to  this  hand-book  of  Voet  aa  i 
antli(»rity. 

The  next  work  is  the  Com/M*utliiLm  jurui  juxtn  jmr 
Ptiivlevturt'in  a(fjecti*<  tajfeiYnfiiH  juriH  Civilitt  ei  tVnuniM 
This  also  was  a  student's  l)ook.  Every  title  in  the  Ihy*^ 
tn»ated  in  the  same  way  as  in  the  Comm^nttny,  only  vjj 
much  more  succinctly.  At  the  end  of  each  title  we  tiwi  ll 
word  MnvihiiH,  and  tht*n  follows  a  short  exposition  uf  tl 
Koman-lhitch  law  uptm  this  subject.  The  work  wa<»  wria 
ill  Litin.  and  was  in  use  not  only  in  the  uuiversitir^ 
Holhind.  hut  also  in  those  of  Italy. 

The  other  works,  like  the  Lk  /amilia  fn^iitcuwln  and 
Tuft n'if HIS,  are  m<>nf)t^rai)hs.  and  their  sulistanoe  is  to 
found   in   the  ('inmnrntort^. 

Joan  Cos  <l7th  iHth  centuries). — Joan  Om  was  an  i 
vocate  who  practised  his  profession  at  the  Ha^e^  I  hi 
not  Ix'cn  ahh*  to  find  out  the  date  of  his  birth.  It  w 
hav(*  ixM-n.  however.  aUmt  the  middle  of  the  sevented 
Cfiiimy.  lor  in  17:W.  when  his  Height i*gf lee nl^  i^erhumMini 
apiH-ai'iMl.  he  was  already  dead.  He  did  not  write  much.  I 
thf  h'ttlf  that  h»*  wrote  is  extn-mely  j^ood.  His  princi 
>\"rk  is  a  systematic  acc«mnt  of  the  law  of  marriage. 
titlf  is  V*'rh*ni*lfliit*j  oivi-  /iW  huireli^k.  In  addition  to  I 
he    urnte   a    work    on    conniiunity.  antenuptial    cr»itract«. 
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XX  lide  Edictali,  and  the  conditions  of  future  Huocession. 
1ie»e  two  works  fonn  a  complete  treatise  on  the  law 
Bgardin^  marriage  and  its  eonsequences.  He  also  wrote  a 
KXiograph  on  Rei  vindicatio  and  another  on  the  Actio 
^wMicianu.  The  works  on  marriage  are  constantly  referred 
>  bj'  the  best  authorities,  especially  by  Voet. 

Gerard  Noodt  (1647-1725).— Noodt  was  born  in  the 
Mne  year  as  Jan  Voet,  and  survived  his  great  contempo- 
wry  by  twelve  years.  He  was  born  at  Nijrawegen  in  1647. 
I«  Ktudied  at  Leyden.  Utrecht  and  Franeker ;  and  after  ob- 
Mniiig  his  degree  as  doctor  of  laws  at  the  latter  university 
le  settled  at  Nijmwegen  as  an  advocate.  Here  he  lectured  on 
fcw.  From  there  he  went  to  Utrecht  in  1679  as  professor 
t  Uw.  In  1686  he  left  Utrecht  and  took  the  chair  of 
^w  at  Leyden.  He  retired  from  Leyden  in  1706,  and  died 
1  1725. 

Noodt  was  a  jurist  of  European  fame,  and  has  always 
•en  regarded  as  a  great  authority  on  Roman  law,  of  which 
^nmghout  his  whole  life  he  was  an  ardent  student.  Besides 
euuimentary  on  the  first  twenty-seven  books  of  the  Digest, 
is  works  consist  chiefly  of  commentaries  on  particular  titles 
f  the  Uig^st.  He  never  dealt  with  the  Roinan-Dutcli  law 
I  A  substantive  s^'^ttem  of  law  in  the  way  that  it  was 
aodled  by  Grotius  and  Van  Leeuwen.  Whenever  Noodt 
eaLs  with  the  Roman-Dutch  law  it  is  merely  incidental, 
»r  his  deep  and  leame<l  in(|uiries  are  usually  confined  to 
\^  K<)iiiau  law.  On  this  subject  he  was  acknowledged  to  be 
iiumt^T  Ujth  by  his  friend  Jan  N'oeL  and  by  Byiikei-shoek. 
w^l^ry^ic.  who  edited  his  works,  speaks  of  Xcnxit  with  the 
vat^r^t     admiration.       Mr.    Justice     Kotze    classes     him     with 
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Vinnius,  Huber,  Voet  and  Bynkershoek.  His  principal  w 
are:  ProfMihilia  Juris  Civ  ills :  De  Juri^lictume  ^•Imft 
Ad  Legem  Aquiliam  ;  OhseriKitiones :  De  UHnfntetu : 
ptictiH  et  tmvHfU'fionihiUi :  and  the  Comttientitry  on  thf? 
twenty-seven  books  of  the  Digest,  This  Commentary 
been  much  praised  for  the  critical  ability  displayed!  in  <f 
incr  with  disputed  texts. 

Zacharias  Huber  (1669-1732).— Zacharias  Hnber  i 
the  son  of  Ulrich  Hul>er.  He  was  born  in  1069  and  Mod 
at  Franeker,  Utn^cht  and  I>eyden.  In  1690  he  jfraduafH 
law  and  practised  as  an  advocate  at  Leeuwanlen.  H'*  *»«« 
professor  of  law  at  Franeker  in  16fK).  In  ITlti  hi-  i 
upjKjinted  a  judiije  of  the  Frisian  Hi^h  Court,  and  tilW  * 
office  until  his  death  in  1732.  His  two  Y>eHt-known  **< 
aiv  the  De  C*tf*ihftM  evfU'leatis  ffua*'^tiont*  m  /o/Yi»*t";'i 
jure  Rnmtinn  ft  IfiMliemo  (1712).  and  the  0/i»ifr'f|fi« 
rfrmn  /nrenniutn  ac  itotahilinm  lii  S9iprem*i  Fn^vf 
f'nritt  judirntoru/a. 

Bynkershoek  (1673-1743).— Cornells  van  Bynkt^i^l 
w.is  horn  at  Micldrlbur^  in  U>7*1  His  father  was  a  inrrH 
who  ha<l  cousidt'rablt*  int^»ri*st  in  ships  and  in  oven»«i  v\\ 
tions.  Tlu-  iNirly  yt^ars  of  Bynkershoek  wen»  ^f^ul  in 
native  city,  hut  in  his  sixteenth  year  he  was  v?nl  i** 
Kri*»iaii  riiiversity  of  Franeker.  Hen*  Bynkt*rsh«jek  Mc 
Luin  aiul    (in*ek.    and    lH*eanie   very   proficienl    in    U>th   i 

lant;iiai;ev      Hi-  tlien  devoted  hinis«*lf  to  the  study  •»!  tli^ 

* 

with  a   view  to  Joining;;  the  ministry  of  the   Hervonndr  ^ 
At   the  end   of  the  Keveiite^Mith  ceutury.  however,  thtf  di*] 
h«iween  the  \.iri<>us  theolf»^ical  profi»?iH'>rs  seem    to   have 
•  juite    as   livi»ly  as    ihey   wer»*   towanls  the    Ite^iininc;   "f 
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intury.  At  Franeker  there  were  two  profensors.  Vitringa 
nd  R«>elL  whone  views  about  the  Logas  were  diametrically 
uppoAed,  aiid  it  was  entirely  owing  to  the  fact  that  BynkerR- 
koek  chose  the  unpopular  side  that  he  became  a  famous  jurist. 
He  openly  def«?nded  tlie  views  of  Roell,  and  that  immediately 
cat  off  all  chance  of  success  as  a  minister  of  the  Hervonnde 
Ktrk.  He  then  bade  farewell  to  theology  and  embraced  the 
itudy  of  law.  One  of  his  teachers  in  this  new  branch  of 
tody  was  the  well-known  Ulrich  Huber,  for  whom  Bynkers- 
iioek  always  had  great  asteem  and  respect,  though  differing 
ftX)ni  him  on  many  occasions.  He  obtained  his  degree  at 
Prtneker  and  started  his  practice  as  an  advocate  at  the 
^afi^e  in    l<>i>9. 

Bynkershoek  had  no  great  admiration  for  the  fiocieteit  (ler 
^Hvtik'it^n  of  his  day,  and  he  has  often  criticised  them  with 
tMtsiderable  severity.  These  are  some  oi  his  expressions : 
The  a^lvocates  were  not  much  respected,  because  instead  of 
filing  law  they  sold  their  pleadings  at  a  very  high  price." 
Everj-  [advocate]  who  has  drunk  a  little  of  the  deanium 
^Uomtjthirum  can  easily  dish  up  a  dozen  reasons  tempered 
lore  or  less  with  a  little  ecjuity.**  He  also  accuses  them,  and 
articularly  the  attorneys,  of  protractiifg  lawsuits  unto  eter- 
iiy.  not  for  the  benefit  of  their  clients,  but  for  their  own 
ijcket>.  He  was  always  of  opinion  that  an  advocate  should 
p  a  man  of  a  high  order  of  intelligence,  learning  and  honesty, 
[id  li»*  constantly  complained  that  this  was  not  the  case  eviMi 
It'll  r»;;anl  t«»  those  wlio  pleaded  before  the  Supreme  Court, 
^ir-at  nun»l)er  of  them,  he  tells  us,  were  nothing  more  or 
^^  than  i^ibulae  or  f)ettifoggers,  who  mlhered  ligidly  to  the 
/niiiilarje^    of   the   law   and    now    and    then    induli^ed   in   some 
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regidu  jnrtM  which  they  only  half  underRtood  (Prefacr  u* 
Obserrationes  Jnr.  Roni,), 

It  is  important  to  know  the  opinion  he  had  of  th«-  p 
titioners  of  his  day  in  order  to  undemtand  his  attita<ic 
wards  the  reform  of  the  law  and  itA  practice.  He  li» 
profound  hatre<l  of  sheltering  ignorance  and  weaknesv  h^h 
platitudes,  formalities  and  technicalities.  He  had  a  i*i 
contempt  for  practitioners  who  built  their  whole  cas^  n\ 
the  dictum  of  some  ol)scure  commentat4>r  without  accuns 
investigating  the  original  U}\t  of  tlie  law  and  itn  rr^m 
He  must  have  gained  considerable  fame  as  an  adv.«ate 
it  is  said  that  Petor  the  (vreat  was  very  anxiou*«  for  Kjiib 
hriek  to  accom])any  him  to  Russia  in  1697.  and  that  ' 
roHsi»n  he  refused  the  offer  was  his  ignorance  of  the  Ro« 
language.  In  1704.  however,  when  only  thirty-on»*  ya*^ 
age,  lu»  was  appointed  by  the  pnwince  of  Zeelantl  as  ••n* 
tlH»  judges  of  the  Supreme  Court  of  Holland.  Zt^laiM  ■ 
West  Fri«»slan(l.  Ho  was  elected  President  of  th»*  Siipw 
(.\>urt  in  1724.  and  tillc<I  that  office  until  his  death  in  IT 
He  was  therefore  a  judge  of  the  highest  tribunal  ••f  H-Jia 
for  nt*arly  forty,  and  Chief  Justice  for  nearly  twenty  vfi 
It  is  manifest  thaf  he  must  have  influcncetl  ver}'  grv«tly  i 
jurisprudenof  of  Holland  during  the  first  half  of  the  riv:htrfi 
e«*ntury. 

The  history  tif  Bynkersh«)ek*s  el«*ction  to  the  chief -joo 
ship  is  instruetivi*  as  showing  s^mie  of  the  weak  points  iti 
constitution  of  the  highest  court  of  Holland.  Ah  we  h 
s«M'ii  in  A  former  chapter,  the  Supr^'me  i'ourt  wa*>  omip 
of  nine  memlters.  thrt*«*  of  whom  were  chosen  by  the  pttm 
of    /**4»land   and    six    by    the    province   of    Holland    and   ^ 
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rieriand.  The  Zeelanders  had  frequently  complained  that 
ley  never  oonid  get  a  Zeelander  elected  president  because 
bey  were  ia  a  hopeless  minority,  and  that  Holland  had  on 
very  occasion  appointed  a  Hollander  to  this  important  post 
IThen  the  vacancy  occurred  in  1708  Zeeland  sent  a  strong 
>ppeal  to  the  States-General  to  use  their  influence  to  get  a 
Seelander  appointed.  When  the  election  took  place  a  Hoi- 
Mider,  Simon  Aduiiraal,  received  the  majority  of  the  votes. 
Phis  caused  great  ill-feeling  between  Holland  and  Zeeland,  and 
overt  threats  were  used  that  Zeeland  would  withdraw  from 
be  acro*/rd  by  which  the  Supreme  Court  had  been  constituted. 
Phe  Hollanders  realised  that  the  Zeelanders  were  in  earncHt, 
ind  they  promised  to  use  their  best  endeavours  to  put  in  a 
Seelander  when  the  next  vacancy  occurred,  provided  Zeeland 
r»a  prepared  to  assist  them  in  other  matters.  In  the  follow- 
Dg  year  Admiraal  died  and  a  new  election  was  to  take  place 
for  the  presidency  of  the  council.  On  this  occasion  Bynkei-s- 
loek  was  elected.  Nothing  was  said  officially  that  the  protest 
if  Zeeland  had  anything  to  do  with  the  election.  The  official 
leelaration  stated  that  Bynkershoek  was  *' chosen  on  account 
>f  hi«  good  knowledge  of  law,  his  love  of  justice  and  his 
loyalty/*  Bynkershoek *s  letters  show  that  he  was  not  pas- 
ave  in  the  matter,  but  that  he  actively  canvassetl  for  the 
4>pointment. 

Tliough  no  doubt  there  was  a  great  <leal  of  intrigue  t^i 
Ifet  BynkorshrK*k  the  Zeelander  electe<l,  once  the  election  wa** 
»ver.  the  towns  of  Holland,  as  well  as  of  Z<M»land,  wt»re  highly 
latiHtitf^l  with  the  choice.  The  office  of  Pivsident  of  the  Sup- 
reme Court  of  Holland  Jind  Zeeland  was  one  of  the  highest 
uid  nifM  honourable   p^itions  in   the  State.     The  Court    was 
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one  of  the   great    European   courts,   and   Bynker»ho<-k    hii 
reminded  his  coUeaorues,  Et  quid  attinet  dir^r^  puhilc   nn 
est!   ad    jii/liciihin     ret<trum    qvothlie    provacavt,    ftinm 
jndicio  resfro  subjecti  von  Hunt, 

Bynkei-shoek  had  the  greatest  respect  for  the  jofl 
of  the  Supreme  Court  and  the  Court  of  Holland,  hut 
the  judicefi  minores  he  did  not  always  show  the  •* 
regai-d.  The  idea  that  a  person  should  Ije  appointed  l**  « 
bench  who  did  not  possess  the  highest  qualifications  for  ti 
office  was  repugnant  to  him.  and  he  expre.sHed  his  vi* 
with  his  usual  strength  and  energy. 

Bynkershoek  was  held  in  the  very  highent  e^eetn  l»y  1 
contemporaries.  He  was  constantly  appealed  to  as  an  irhti 
by  the  various  cities  of  the  Netherlands  in  any  grave  di«pc 
that  arose  Wtween  them.  He  was  universally  ailmirHl  1 
his  great  learning,  his  acute  reasoning  powers,  his  keen  <« 
of  justice,  as  well  as  for  his  noble  and  independent  ch*nrt 

Kn >ni  his  youth  onwards  Bynkershoek  was  a  givat  *1o4 
of  the  Roman  law.  All  his  spare  moments  were  devoted 
that  study.  lit*  tells  us  in  his  preface  to  the  (/Wr»'/f'" 
juris  Rinnani  that  tliis  study  was  his  favourite  pa^tiror 
Ins  {iH'vvfuif'uny'dni.H  curiae)  rererstiM  et  mihi,  ut  itti  du% 
reditu  ft   in   his  dt'liciis  juris   Romovi    n^rM^ittiM    Jtiiwi.  iiI»m 

flllhi    nftn. 

If  wr  consichr  thi*  works  of  Bynkershoek  we  are  <t 
by  thf  fact  that  tluy  all  have  a  fragnientar}*  appf«fa 
lb-  has  giv.n  us  no  system  of  Roman  law  or  of  thr  R«« 
Dutch  law.  Hr  has  confined  himself  almost  entirely  t> 
cussjn^r  jsclattMl  legal  i|Uesti<»ns.  He  calls  hiH  work^  '  *^ 
rulti"     •  ojH*rtt     ihiiitn^ft,"     "  f^MerrittUn^ei^"     or     "  yiuien^UH 


WR1TER8  OF  THK  17th  AND  I^th  CENTURIES.      337 

t»  tva.Hon  lit*  liitnself  {fives  for  not  having  been  able  to 
itf  H  ciiinplet^*  treatise  is  tiiat  he  was  too  much  inter- 
{iUhI  by  tlie  ortlinary  judicial  work  of  the  courts  to  enable 
m  to  devote  his  time  to  some  systematic  work.  The  fact 
At  \w  was  actively  en^^aged  in  one  of  the  greatest  tribunals^ 
"  Kur(»i>e  not  only  influenced  the  form  of  his  work,  but  alsa 
»  c»iiti-nts.  As  a  judgr  lu*  was  daily  called  upon  t^^)  decide 
radical  <|uestions  which  arose  Ijetween  man  and  man,  and 
wrefon*  his  writings  are  not  merely  theoretical  disquisitions- 
ti  alMruse  points  of  law.  but  observations  on  such  mattera 
»  had  actually  occurred  in  pi-actice.  and  therefore  likely  to- 
acur  a^ain.  Not  only  did  he  devote  himself  to  questions  of 
vil  law.  but  he  followed  (Srotius  in  his  study  of  intema- 
Mial  law. 

Til  the  student  of  Roman-Dutch  law  Bynkershoek  is  a 
^i  authority  on  the  Roman  law  and  on  the  law  of 
l«»IUiid.  but  to  the  'student  of  international  law  Bynkers- 
•♦•k  ranks  amongst  the  great  pioneers  of  that  branch  of 
ody.  The  works  of  Bynkershoek  may  be  di\nded  into 
ir*^'  classes:  (1)  works  on  Roman  law;  (2)  works  on 
:ifitan-I>utcli   law;    (8)  works  on    international   law. 

(h  Rtnium  liitr. —  Bynkershoek  loved  the  Roman  law. 
ttiM  juriM  iprwlentuiin  Ronui^umt,  cardi  et  cui*(if  enst,  he 
lies  to  one  of    his   friends.     He  speaks  of   the   Roman   law 

jt*^  (fjttimtim,  deliciiw.  (U/utenitateH,  juris  Rimumi.  He 
idie<l  R/>man  law  as  a  wh«>le.  and  had  the  greatest  respect 
the  ancient  jurisconsults.  When  asked  why  students 
'uld  U-  Worried  with  a  knowledge  about  trf<  tnancipi  e( 
tmmrtfti  he  answeix*d,  "  You  ask  what  is  the  good  of  a 
•»vkledife  of   the  ancient   law  <     VVhat  is  the  use  of  studying 
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an  ancient  juriHpnidence  dead  and  buried  f  Why  di<iirK 
aslies  and  waste  the  precioun  hourn  ^  Fonooth,  th^«  t 
<)ueNtions  asked  h}*  thos**  who  are  i^orant  of  the  fnj^mn 
of  th«'  ancient  junsconsults,  and  who  know  not  liow  t"  it 
fr<»ni  tliose  fountains  of  clear  water,  but  who  renort  !<•  I 
turbid  po43ls  of  the  coninieiitaries  of  th^  no-called  ii«t<4 
The  ancit^nt  jurisprudence  was  to  him  the  key  of  tlit*  ei 
law.  He  was  a  critic  both  of  the  text  and  of  the  %u\94mb 
and  his  nuister  in  ))oth  these  departinentR  wan  Vuj/m 
His  ])rincipal  works  on  Ronian  law  are  i^lM^n^iitiun^*  \*\ 
Roman'i  (1710-1733)":  OptiMcula  «*#•*«  Aiyam^nti  iITI' 
and  Oy>^)vr  Minont  (1780). 

Tht»  OftMemiflf/n^M  juris  consist  of  a  series  of  di*(««*rta(i<) 
upon  texts  and  eontrov«'rsies.  annotations  and  eni**tHUlH 
liistorical  essays  on  tht*  development  of  special  branches 
the  hiw  and  on  leijral  anti«|uities.  Heineocius  wrot**  th-  pi 
tact'  ti»  these  OWreit/imj^w,  and  siN*aks  of  them  in  l»»nn» 
the  hiijhest  praise.  The  OjHiM^nht  #vo*i#  Arffitm^a**  awI  t 
tffff*ni  Mivnni  all  n>nsi»*t  of  diss«*rtationK  uiwin  partM 
su))jfets  i»r  branches  of   law. 

.\s  t}if«<r  works  did  not  n institute  a  NyMtemalic  Tr«ti 
on  th*'  Knnian  law  thev  ^^dually  lost  )n^und.  ainl  a*  '< 
Ixiniwlfiltr,.  ,,f  the  Konian  law  is  ^^ri-ater  t«»-4iay.  Dviii^ 
mw  dJM'nvt'ries.  than  it  was  in  the  lin.e  of  Kynkfr^> 
his  w  I  irks  on  the  Konian  law  are  ni>t  as  popular  a«  *k 
were  in  the  ei);ht«»enth  century.  In  the  opinion  •»(  all  ' 
contemporaries  he  was  i»n»'  «>f  the  ;r|ieiit«.Mt  ci%'il  U«y« 
/V  liffvk'^rslnfl'itt  /'/  ftinftnu.  Hf  n0*md  tiitttM,  •nii^i  i»»») 
iuhlo  nxf  Iff!  Hti^finn  ji*rts  f4ntfitlturtnn  n^  i^mni  •/■•••• 
Cujaiitivi    nittffrrii'    ( HanilN<r^tri.       M<N|ern    IJennan   ••p*» 


WTIITERS  OF  THE  17th  AND  18th  CENTUftlES.     339 

not  qnite  ro  enthusiastic,  though  Momiaseii  and  Bluhnie 
Ml  a  high  opinion  of  him. 

(2)  RomaV'Dutch  laiv. — Whatever  the  value  of  Bynkers- 
oek'j*  works  on  Roman  law  may  be,  there  can  be  no  doubt 
boot  the  value  of  his  contributions  to  the  Roman-Dutch 
im.  Here  he  ranks  with  the  'gi-eatest  authorities  on  our 
fcw.  His  chief  work,  the  QiuteMM}ie^  Jurln  PrifMti,  has 
Iwtys  been  regarded  as  one  of  the  most  important  works 
B  the  R^iman-Dutch  law  as  accepted  in  the  courts  of 
iDlland.  His  Absolata  l^'gam  PatrUirani  CiMjnitiAP  has  been 
Beopiised  by  every  judge  and  jurist  who  followed  liim. 
'^•n  der  Keessel,  Van  der  Linden,  the  writers  of  the  ReehU- 
wUtrde  OhmrvaiUn,  Kersteman,  Schorer  and  othei*s  con- 
Uuitiy  quote  the  QuiWJitionea  JuriM  Privnii  as  a  work  of 
b«  highest  order  and  authority.  The  QiuieationeH  Juris 
^tti/i  consist  of  a  number  of  dissertations  on  various 
•mdies  of  the  law  of  Holland.  The  work  is  to  a  great 
Xtent  controversial  in  its  nature,  but  as  the  object  was  to 
•^B^cnt  the  law  of  Holland  as  it  was  actually  practise^!  in 
be  courtM.  it  is  one  of  great  value  to  the  practitioner, 
^ynkershoek  constantly  refers  to  the  cases  which  were 
•••rd  in  his  own  court,  and,  whei-e  he  differed  from  the 
^^ent  of  the  majority,  he  sets  out  his  arguments  with 
^Jiwidcnible  force.  He  was  no  great  admirer  of  those 
Iwyen  who  reported  t*)  authorities  merely  to  find  some 
"'^'**SC  u|i«>n  which  U>  buihl  their  conclusions.  He  in- 
ariably  went  t4)  the  njot  of  th«?  matt<»r  jind  endeavMurHl 
)  JH'aMp    the    principle    up<jn    which    a    case   was   iK»ci(le<l.   and 

that  principle  wa**  not  somid  he  nev«»r  hesit^itetl  to  say 
i     and     refus^fl     to    follow    the    decision    however    »jrejit    tin* 
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pivsticje   of    the   judire   (»r    jurist    who    decicItMi    tlie   aw  r 
trar}'    to    sound    principle.      In    thin   HenHe    B\Tik«*r»hw^k,  I 
Lord    Mansfield    in    England,    was    a    j^reat    refonner  of 
law  of   Holland.     Sometimes,  no  doubt,   he  jjcjes  Um  ftr.  i 
carrieil  away  by  the  spirit  of  coiitroverny,   he  «eek*»  l'»  q| 
what    had    Inn^ome   a   settled    practice,    simply   l)ecauw  in 
opinion    it    was    built    up    upon    a    wrcm^    foundation. 
othei-    times    he    Ijeconu^s    so    violent    an    advocate    thit 
virw    antl    temper   are   not   judicial.       He  shows  rtfpeau*<fl} 
his    QiitteHtunieK   Jiirin    Prlrati    that    he    was    no   adiiiiitr 
tlu-    shiblK>leths    (»f    the    law,    and    when*   a    pmctice   liid 
e<'nie   ol>sr»lete   and   inconvenient  and  no   longer  suil^l  t*- 
new   circumstances,    lie  was  quite  pre|)aru<I  to   tlirow   it  u 
even    tliou<;h   it   had   met  with    the   appinval    of  eminent  | 
(l»»cessnrs.     He  regai-de<l   law    not    as  an   arrent^   jjrowth 
as    i\    livini;   organism,   and    held    that    it    should    adapt  il 
t<*   its   surrnniidings,  though   its   fundamental  principles,  d 
had  st«M)d  the  test   of  ages,  should  not   l>e  interfere<l  with. 
Hf   was    not    only  skilli*d    in    the   Roman    law  aiMi  in 
law    of    Holland,  but  he  had  a   vast  knowIedgi»  of  ni(t4  A 
s^'^h•Il|s  f»f    law   that    were    practistMl   on   the   Continent. 
\  i<\\v    txprt-ssrd    by    him    in    the    (^wi^ntiun^M   Jtirpt  /*n^ 
owiiiir    iM    the    pn»stige    he    had    gainetl    both    from    hi*  | 
Iraiiiing    and    hi^    long    tenure    of    office    as    Pr»iidenl  <i 
Supniiir  Conn.  exeiX'istMl  considerable  influence  on  the  j* 
and    praetiti(»ntM'^    of    the    courts    of    Holland.       In    thin  ^ 
tiii-ret'nn-.    during    the    latter    half    of    the    ei{(ht«enth  eett 
r»\  nkervlnK'k's  wc»rks  made  a  jjreat  imprerwion  on  the  dew 
ment    "t*    the    Koman-I hitch   law.      When   we  add  to  tht» 
a^  an  international  lawyer  and  an  authority  on  ahippiif 
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Qiiiercia]  law  lie  had  mode  for  himself  a  name  not  only  in 
•  NetherlaiidN,  hut  alw  throughout  tlie  whole  continent  of 
rope,  we  can  well  underHtand  that  his  opinions  as  a  Judge 
d  his  writings  as  a  jurist  mark  an  epoch  in  the  develop- 
mi  of  the  Roman-Dutch  law.  What  strikes  one  foi*cibly  in 
idiug  his  Q(Uiefttione^<  is  how  much  more  modern  he  is  in 
<  views  than  a  great  many  of  the  lawyers  who  came  after 
tti.  Tlie  (JcaeMtiiyneM  Jurin  Prirati  were  translated  into 
Itch  as  ButyeHijke  KeehfMzcd'en,  and  this  no  doubt  greatly 
♦led  to  their  popularity  with  the  pi-actitioners  of  the  courts 

Holland. 

(3)  hiteniationnl  lav\ — As  it  is  beyond  the  scope  of 
in  work  to  deal  with  international  law,  I  shall  merely 
ention  his  principal  work  on  that  subject — the  Qt^t^^fioneM 
^rifi  PulA'u^i.  It  is  constantly  referred  to  by  all  sub- 
quent  publicists. 

Hobius  van  der  Vorm.— V^an  der  Vorm  flourished  during 
'e  tirst  part  of  the  eighteenth  century.  He  starte<l  his  legal 
^fwr  by  founding  a  law  sch<3ol  at  Middelburg  called  Col- 
pum  (irotianum,  and  afterwards  devoted  himself  to  the 
^•ctice  of  law  as  an  advocate  at  Hoorn.  In  1702  he  pub- 
*h«d  a  work  on  sncc»?.ssion,  which  came  to  be  regarded  as  the 
■ding  authority  on  that  subject  Its  title  was  Verhandeling 
^r  hei  HollandHch,  ZeelmuWh  en  Wfst  Fri*'^Uind^h  Vert^- 
y'rftht,  A  later  i^dition  was  puVilished  in  1774,  by  which 
^  work  of  Van  der  Vorm  was  brought  up  to  date  and  mw- 
lerably  augment*.*^]  by  Hloiideel.  This  edition  1)\*  Hlond»*«'| 
lh«.'  U*st  jiud  lat***^t  Work  we  liiive  on  thr  hiw  of  inte^tJite 
f?rt'^ion  an  it  obtain«H|  in  Holland  when  the  C'ape  ('«>lony 
C'am*'  British 
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Oerloff  Scheltinga  (1708-1766).-ScheItinK»  ntndMi 
at  Fraiieker  and  was  a  pnpil  of  HeinecciuH  and  VooiHa. 
alM»  studie<l  at  Leydeii.  He  became  a  profefwor  of  lav.  i 
at  DeveiitiT  and  later  at  Lej'den.  Here  he  twiee  he 
Ri'Ct(»r  Ma^nificus.  He  wan  looke<l  upon  by  his  eool 
[K)raries  as  a  very  able  lawj'er  and  lecturer.  He  wi 
Hcvt-ral  learne<l  works,  but  his  only  work  of  iinportaner 
us  is  a  Couivi^ntary  tnf  the  Intittflmiioti  nf  Grot  in*.  1 
tin-  Divtato  of  his  pupil  Van  der  Keefwel.  the  Cvmih 
tary    of    Sclieltini^a    has    never    lieen    printed.      He   difd 

WiUem  Schorer  (ISth  century,  latter  half  K— ^ichont  < 
President  of  the  Court  of  FlanderK.  He  flourished  in 
latter  lialf  of  the  eii^hteenth  century.  He  ia  chiefly  kno 
as  the  editor  and  aniiotator  of  (irotius.  In  his  ^4^ 
(ri'i^fitts  he  attempted  to  brin^  the  futitxhiciion  up  to  ^ 
by  ine(ir|)omtin(r  the  work  of  later  writera.  Mart  d 
nolrs.  however,  ai-e  references  to  Voet.  He  wa.H  ah* 
pamphleteer,  and  wnite  several  pamphlets  on  law  rafa 
His  XoffM  tn  ifi*iiiiuH  have  been  tranakited  from  the  li 
ami  iiic<>r[»oniteri  in   Maasdorp's  Int^^xlv4^un\   tt»  Grt4iu^ 

Franciscus  Laevens  Kersteman.  -Kerat«man  flam 
in  the  siKMind  half  of  the  eighteenth  centur)*.  He  wv  | 
fessiir  of  law  at  Heusden.  In  1774  he  was  arrealed  tori 
iiitr  a  t'or^iHi  bill,  and  was  condemned  t4>  thirty  y««n%'  inpii 
mt*iit  at  Rotterdam.  In  I7h6.  however,  he  wafi  liberatidL 
eoiitinutHl  Ut  practise*  his  profeMsion  until  his  death.  Mflrf 
his  works  were  tif  an  e  I  en  lentarj*  character,  and  writtca 
till*   list-  <if  students,  such  as  Dt-  Acufhlni^  tier  Jonge  Pw 
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Hut  hefit  work,  however,  is  a  sort  of  law  lexicon  calleii 
ttflanrUirh  RechisgeUetrl  WtntMenboek  (1768).  It  \h  a  di.Hser- 
tiofi  on  variouA  legal  HubjectH  arranged  alphabetically.  In 
<•  pruduction  of  the  Rechtngeherd  Woonlenboek  KerMteuiaii 
nn  amiHted  by  a  society  of  jurists.  The  work  was  under- 
ken  by  subscription,  and  in  the  preface  it  is  stated  that,  in 
der  to  supply  the  omission  of  certain  important  articles  on 
kriiiaH  subjects,  an  AnnhangHel  or  supplement  to  the  Wonr- 
nirntk  would  lie  published.  For  some  unexplained  reason 
T^teman,  however,  declined  to  complete  the  Aanhaivgsd^ 
d  ultimately  that  was  done  by  i\\\  unknown  jurist,  who 
xAa:  under   the  motto   Nlai   atile  pM,   qiwd    fficim^i^,   MiUta 

'//oriVf  (completed  in  1772).  This  same  jurist  is  probably 
«»  the  author  of  the  Aantefke nhujen  op  LyhrechtM*  Notaria- 
9J4.  for  that  author  likewise  adopted  the  above  motto,  and 
tfuently    transcribes   whole   pas.sage8    from    Voet,   a   practice 

also  find  adopteil  in  the  Aauhangael  to  Kersteman's- 
fftylenhitek.  In  fact,  many  of  tlie  articlas  in  the  Aan- 
9up^l   are  bodily   taken   from   Voet's  Coimnentaiy,  such   as,. 

instance,  the  articles  on  Payment.  Sale,  Feudal  Tenure^ 
inryi.  Hypothecations.  FUlei-comviissum,  and  many  others. 
t>  work  is  of  value  as  an  eneyclopaodia  of  the  law  of 
4land.  although  there  are  a  great  number  of  important 
*JK-ts  which  are  either  not  treated  of  at  all  or  else  very 
^»rily  referred  to.  As  a  work  of  refei-ence  to  put  the 
k'titioner    in    the    way    oT    Hniliiit;    where    the    subject    may 

further  Hiudiinl.  the  dictionary  of  Kersteinan  can  l)e 
«-iiiiii*MHie<l 
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J.  Muimiks.  —  Of  Muimiks  wc  know  very  liulr. 
flourished  towards  the  end  of  the  eighteenth  centary.  i 
was  an  advocate  w)io  practiseil  before  the  Coart  of  H'^U 
In  177()  he  pu>)liAlied  a  Manual  *tf  Mt^Um  Lor  jw 
United  Xethprlnnd^  nrctrrflinf;  in  the  onler  af  the  /m 
This  work  is  constantly  <juoted  by  AmtzeniuH.  and  i*  *i  r 
-siderable  merit.  It  may  be  rejrai*de<l  an  a  serii^  of  in*** 
the  Pond^rtH,  showing  how  the  Roman  law  had  been  nniilii 
by  custom  and  statntt^  law.  It  is  useful  as  a  giiid**  i"  ' 
legal  opinion  of  the  latter  half  of  the  eighte«*nth  c»*ntun* 

Hendrik  Jan  Amtzenius  (1735  1707).— Arnt7..-nin*i 
born  at  Xijmegen  in  ILSo.  He  studied  law  at  the  l'iii\H* 
of  Fi-aneker,  where  he  took  his  rloctor  s  degree.  F«ir  •«' 
time  he  t^iught  classics,  hut  eventually  tiwk  up  In*  '* 
more.  He  waB  appointee]  professor  of  Roman  law  nx  (in' 
gen  in  1774.  Subse^juently  ln»  iM-came  profevd^r  ••»  '• 
Roman  Hn<l  Roman- Dutch  law.  In  17HH  he  left  <in«uinj 
f»)r  Utrecht.  wIumc  he  was  i»lected  professor  of  K'Miiah 
Roman-Dutch  law  ami  •>f  tin*  history  <»f  law.  I^itr  "i- 
was  ap}M>inttM|  professor  of  international  law  as  hvII 
remain«Ml  at  Utrecht  until  his  death  in   17i^7.  ' 

Arnt/enius  was  a  gr«*at  lulmirer  of  N<io(it,  and  cu'^-i*' 
Inm  one  of  the  l)est  mo«lels  for  a  jurist.  He  was  a  «"" 
great  talent  an«l  versatility.  His  U'st-knowii  legal  «  *• 
the  ItintitutioiiPM  jariH  Hflffit'i  d^t  r*n^ditiink^  Ittaniikinh.  1 
work  was  apj>arently  n»*ver  ei)mplet<sl.  It  ih  a  uijin** 
learning,  hut  a  very  flitticult  l>x)k  for  the  Htuih'Ut  i'»  «»*' 
No  Koman-Dutch  law-l>^)k  shi)ws  more  clearly  how  «il 
ini|)ossil>le  it  was  to  deal  with  tlie  whole  of  the  law  «f 
Netherlands    in    one    treatist*.       In    the    three    volume^   • 
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iMtiiuto  the  work  AmtsseniuH  tirHt  f^ven  iih  a  nketch  of  the 
iCory  of  tlie  Konian-Dutch  law,  then  lie  deals  with  the 
rtnioii  of  law  into  Juh  tterijjtum  and  jtis  mm  m^riptum,  and 
iXy  with  hiK  principal  mibject — IM  emulitiatie  hfminam.  In 
ifdderin};  the  different  oonditionH  of  men,  he  diwomeM  the 
ridiK  diviHionfl  of  Juntinian.  and  explains  the  law  prevailing 
t  only  in  every  province,  but  also  in  almost  every  city  of 
e  Netherlands.  The  most  important  part  of  his  work  is 
U  part  in  which  he  deals  with  the  law  of  marriage  and 
^  law  of  guardianship. 

He  in  not   satisfied  with  stating  the  law   which   prevailed 

his  day  in  every  city  of  the  Netherlands,  but  he  traces 
B  various  laws  and  customs  to  their  origins.  For  exich 
itement  he  ipiotes  his  authority,  and  as  he  is  dealing  with 
e  lawM-and  customs  not  only  of  every  province  and  district. 
It  of  every  town,  the  mass  of  laws,  customs  and  authorities 
comes  overwhelming.  Ad<l  to  this  that  the  language  and 
•?  style  are  verj'  terse,  and  the  reader  will  easily  under* 
aimI  how  ditlicult  it  is  to  find  ones  way  through  this  majse. 
t  tile  Maine  time  the  work  is  as  systematic  as  a  work  of 
iM  deMcriptiort  can  be,  and   is   very  valuable   to  the  student 

the  liiNtt>ry  of  the  Roman- iJutch  law.  It  is  greatly  to 
'  regrettefl  tliat  this  learned  author  did  not  investigate  the 
KfJe  field  f>f  the  Roman-Dutch  law  in  the  way  he  treate<l 
'«  Ap  Cumlitionc  HottUnam, 

Arent  Lybrecht.  —  Arent  Lybrecht  was  a  notary  pitu:- 
Miijr  ill  ill,.  Hagiif.  \W  know  very  little  about  him  t»x- 
j>t  that  lif  livefl  in  the  eighteenth  century,  and  was  still 
ivf  in  17HI>.  His  first  work  was  Hnnj^vlijke  Rfrhtitfff'U**nl- 
'"/.    Xttitirit'el    fit    Ki»ofnn4t.nH    HtinilbtH^k.      This    l»ok    gave 
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Vtin  (ler  Linden  the  idea  of  writing;  Iiin  Irt^iiafen.  Lybnrii 
principal  works,  however,  are  the  Redeneet^nd  V^fi^m^  « 
7  XiitariH  Amht  and  the  Reflene^trnfl  Pt^tikiijlc  /w'er  7  t^fn 
vav  7  Xiftavis  Ambt.  Of  the^e  the  Redmeereml  IVr* 
nrer  7  XottiriM  AmU  \h  his  nio8t  important  lav-bo 
Xotwitlistandinjj  that  severe  criticisnis  w^re  levelled  npi 
this  work,  six  e<litions  were  publisheil  lietween  lff3N  i 
17H(). 

Lybrecht  was  not  an  advocate,  bnt  a  notary,  and  I 
th(*refore  not  had  the  advantage  .of  the  theoretical  traini 
usual  witli  nienibei*s  of  the  Dutch  Bar.  Thouf^li  anjiuiDt 
witli  the  Latin  lant^uage,  he  was  not  a  ver}'  etiici«-nt  Ul 
schohir.  and  therefore  he  could  not  refer  with  facilicy  l"  t 
numerous  Dutch  writers  who  had  written  in  that  laaipiif 
At  the  same  time  he  had  a  very  j^ood  knowled|{e  (»f  ti 
Ronian-I  hitch  law.  particularly  of  those  branches  wich  vhi 
a  notary  should  U*  ac(|uainte<l.  His  Xiftitty"  Mmtn»ti  ■ 
intended  as  a  practical  work  for  notaries,  aiul  ihjC  t» 
s<Mentitic  treatise*  on  the  Roman-Dutch  law.  That  ii  « 
hiifhly  popular  in  Holland  cannot  be  disputed.  fiH*  i4h(r«i 
till'  anon^-mous  author  <»f  the  Aavtef*k'eui^iye}9  op  L^^nrtk 
Xnfnris  Amht  would  not  have  taken  the  trouble  t«i  mriu  t 
extrusive  a  connnentary  on  Lj'breclit's  text.  Tliis  ta»mxmM 
wriltT.  an  able  lawyer  him.sidf.  ^ves  Lybrvclit  no  «• 
praise  for  the  ^ijinl  w<»rk  he  hafl  done. 

Thr  XofartM  Aini»(  of  Lybrecht.  together  with  thr  i*' 
h'rh mngt'ti,  luivi'  dime  a  ^reat  deal  towards  the  brtttr  bbA" 
siandin;;  nf  the  practic«-  i»f  the  Rtiman-Dutch  law  dnriof  d 
i*i^liiiM*nth  century.  The  annotatcir  Hupplied  tliat  thci««€ii 
|*ini    of   the    subject    in    which    Lybreciit     himaelf    «a«   h* 
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lial  deficieut  The  Redeneerend  PnUctijk  gives  us  the  or- 
inar}'  forms  in  use  during  the  latter  part  of  the  eighteenth 
*ntiiry.  and  if  we  compare  them  with  the  forms  used  by 
Diaries  ti^Mlay  we  notice  that  the  change  has  not  been  very 
real.  These  w*orks.  therefore,  are  of  the  greatest  value  to 
le  practiti(mer  and  to  the  student  of  the  history  of  our 
km.  Tennants  Niduryn  ManiuU,  a  book  very  popular 
rith  the  prrifesnion,  is  very  largely  founded  on  the  work 
f  Lybrecht. 

Tliese  works  of  Lybrecht  are  all  written  in  the  Dutch 
►f  the  eighteenth  century,  which  is  (|uite  a  different  language 
[roiii  the  Dutch  in  which  modern  law-books  are  written. 
Frtnch  wonls  with  a  Dutch  form  are  constantly  used,  such 
■K  jMirticii^eim,  rimquesten,  comptueei'eu,  e.qprewieet*ev,  and 
•ci  (HI.  though  in  this  respect  Lybrecht  is  not  nearly  so 
Xreftt  A  sinner  as  Kerstenian.  It  was  apparently  the  language 
erf  the  fonnn  in  those  days,  and  no  one  will  dare  to  call  it 
beautiful.  At  the  same  time  Lybrecht  expresses  liimself 
^'^*  clearly,  and  his  stylo  is  well  suited  to  his  subject.  Those 
*ttident^  of  the  Roman-Dutch  law  who  can  read  the  lawyers 
^tch  of  the  eighteenth  century  will  find  the  works  of 
"•ybrif^ht  and  Ins  annotator  most  useful  towards  under- 
building the  practice  of  the  Roman-Dutch  law  as  it  obtained 
t  H<»lland  during  the  eighteenth  century. 

Johan  Jacob  van  Haaselt  (1717-1783).— Johan  Jacob 
^11  Has>telt  was  lioni  at  Zuiphen  in  1717.  He  studied  at 
l^nlerwijk  and  praetisiHl  ah  an  advocate  Iwfon*  tin*  Supreme 
<Mirt  «»f  (iclderland.  He  was  ji  IHW31T  of  cousidt^rable  i*epu- 
^lion  in  his  day.  His  chief  works  an»  the  Aanferkeixintj  M 
•  Httilnudm^ltf*  Ailrjfuen  (Notes  (»ii   tlu*   Dutch   C'on.sultations) 
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am),  in  col)alK>ration  with  Moonnan.  the  Vt^rluiwMin^p^n  «•«« 
df*  MiMwlen  m  derzeh^fr  Stmfen.  <Xher  wi>rkH  arv  xh 
CuiihUui  Mllituriii,  Rfi4*htsfjeleeiyle  Brier^v,  and  aiiti<|vuni 
researchea 

Gerard  de  Hctas.  —  Geninl  de  Haas  lived  ihirin^:  :) 
♦'ijifhteenth  centuiy.  He  is  known  cliiefly  for  his  iH^r^  i 
McTula's  Manner  rtiv  PviKed^j^i^n,  and  a  volume  •»!  ci 
siiltations  known  as  the  Nieuire  HfilUuvlj^**he  t\m>*flf»tf%^ 

Cornells  WUlem  Decker.— Cornells  Willeni  Deck-r  liv*- 
towjxnls  the  end  of  the  ei^hteentli  ciMituiy.  ainl  pinrti^ 
as  an  advocate  at  AniHtei*dani.  His  chief  workn  an*  f 
Xitten  tn  Vii n  Ij^euH^n's  (\nnmenhi r'l^it  and  a  tr^uiti^-  • 
divorce.  The  Xoten  to  Vnn  L^^Htt^n}  shi>w  hiui  i-  Ui 
"  Ikhmi  a  jnrist  of  no  mean  i>i*der.  They  form  aii  e.\o-il^ 
commentary  on  Van  I>»euwen  s  iri-eat  work,  and  hel|>  matHriA) 
to  rlucidate  the  t<*xt. 

Dlderlcus  LuUus.  Didericus  I^ulius  liveti  dnriii):  :^ 
Ijitter  hj\If  of  tlie  eii;ht<*enth  century.  He  practi^t^l  •«»  i 
adv(K*ate  in  the  Court  of  Holland.  He  was  a  Iri^'ii'l 
Van  <ler  Linden,  and  publishe<l  several  works  in  o»llaU< 
tion  with  Van  der  Linden  and  Van  Spaan.  Of  the^  t 
chief  were:  Xntrn  to  Meruhi^ff  Alnnif*r  '-riii  Pitm-nUtrt^ 
an  edition  of  the  Phtvuat  HtnA'^  suljHe<|nent  to  Cau«»  c»»li< 
tion.  and  th«*  HnhtMiff^Upiilp  f>Wr»vcf*V«  and  Drrt^tj  Toi-f 
The  hist,  works  are  of  ^reat  importance  from  an  aii 
<)narian  jM>int  of  view,  and  very  nece>»«iry  l«»  a  c»»rr 
understand intj  of  (trotius*   Inti*oiliu'tion. 

Renler  van  Si>aan.  Renier  van  Spaan  wan  mit*  '-f  i 
judi^t's  of  the  Court  of  Holland  duriu)^  the  Utter  h 
of    thr    •'i^hiot'nth    century.      He    was   a    poet    an*l    a    •(tr 
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ippcirter  of  the  democratic  party.  He  published  worlcR 
I  collaboration  with  Van  der  Linden  and  Lulius  {^nde 
uliusk 

Tiznon  Boey.  ~Boey  was  secretary  of  the  Court  of  Holland, 
nd  a  lawyer  learne<l  in  the  history  of  law  and  the  antiquities 
f  his  native  land.  He  died  towards  the  end  of  tlie  eighteenth 
»ntnry.  His  chief  works  are  a  history  of  the  Court  of  Holland 
rid  a  law  lexicon  called  WiK/frlen  talk  of  Verkltiring  dr)*  rfHtr- 
(utm^tr  mtorflev  iv  de  hedendiUUfHche  ei)  (Uoude  ifclitspUging 
ftnrktmie^ide  ( 1 778). 

Dionjrsius  Oodefiried  van  derEeessel  (1738-1816).— 

an  der  Keessel  was  lK)rn  at  Deventer  in  1738.  He  studied 
t  I^eydnii.  where  he  was  a  pupil  of  Professor  Scheltin^, 
fit-  author  (»f  a  conunentary  on  (irotius  After  obtaining 
if^  dejo'***'  he  settled  at  the  Ha^ue  and  practised  as  an 
dvocat^'.  His  learning  and  knowledge  of  law  were  so 
rtml  thiit  he  was  app^>inted  professor  of  law  at  Cironingen 
I  ih*-  early  age  of  twenty-four.  He  reniaiiiHl  at  Groningen 
n»ni  17<i2  until  1770,  when  he  accepted  the  professoi-ship 
i  law  at  the  rniversity  of  Leyden.  Here  he  remained 
.•»  pn>fessor  of  law  for  thirt3'-eiglit  years.  Three  times  he 
I  a-  fleet  e<l  Rector  Magniticus  of  the  university.  He  retired 
nmi  the  professoi-ship  at  Leyden  in  1808,  and  died  in 
8Iti.  His  chief  legal  works  were:  Dictafa  (ul  Jics 
ii^itrrhuiu ;  Dictatu  ad  Jtu<  Criminale ;  I^ictata  lal  In- 
titntiintffi  JiLMtiviuneafi  and  the  Tliescfi  Selevtite  Juris 
H*Jl*tnduif'    fi    ZeeUiiidici    ad   Su^/plendam    H,    (rrofii    Intro- 

\tjn  tmuf  in. 

\'an  <ier  Keessel  may  Ije  regaixleil  a.s  the  last  of  the 
:reat    Ihitch    exponents   of    the    lioman-Dutch    law.       His    in- 
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fluence   upon   the    development   of   the    Roniaii-Ihitch   lav 
Sou  til    Africa    has    been    very    great,    partly    beeanst*    hr 
Uie   hist   commentator  on   OrotiuH   and   partly   on   aoeiNiiit 
his    reputation    in    Holland    at    the    time    South    Afrioi  i 
annexed   to   the    British    Crown.      His   only  pdnted   w«irk 
the    Roman -Dutch    law   is   the   collection  of   noteN  on  (intd 
known   as   the    Theses   Selecta^^    but    his    mtuftniM    i'f»H»  • 
the     iJivtata     lul     Jus     Hi)flie^nutm,       This,     in     acconki 
with     Van    der    Keessel's    will,   has    never    been    printed. 
<?onsists   of    the    text   of    the    lectures    he    u»e<l    to    d»?li\rt 
Leyden.       The     manuscript    is    deposited     in     th»»    univrtN 
library    at    I^yden,    and    owing    to    the    generosity    •»f   1 
<,\    H.    van    Zyl    a    typed    copy    is    now    in     the    librmrj* 
the  Supreme  Court  at  Capetown. 

It  was  as  a  lecturer  rather  thitn  as  a  publicist  tUt  V 
<hM-  K(»es.sel  earned  his  fame.  Van  der  Keessel  wa**  a  jjr 
admirer  of  the  civil  law,  and  did  not  appnnv  of  the  ^ 
of  lawyers  that  grew  up  during  the  latter  half  "f  i 
eighteenth  century.  This  schotil  tried  to  persuade  xh^  p^l 
of  the  Netherlands  that  the  Roman  law  was  a  fi>n9i|^i  li 
whose  influence  had  been  greatly  exaggerate.  Vaii  ' 
Keessel's  strong  st*nse  di<l  not  allow  political*  sentiiii«*nt 
<))»seure  truth.  Though  steeped  in  the  knowle«lgi^  **t  R« 
law.  Im*  did  not  strive  to  exalt  the  Roman  law  abivr  i 
system  of  law  which  then  prevaile<i  in  Holland,  n«>r.  *m  < 
other  hand,  did  he  refer  to  <ierinan  euHtouis  tlHn^  mle* 
law  which  were  most  obviously  taken  fn>m  the  (\»rp^  Jn 
He  studiisl  the  Roman  law,  the  (termau  cuhUmuh  and 
statutory  law.  ami  gave  to  each  its  proper  place  in 
system    of     Roman-Dutch    law.      Hence    the     TTirfwor    S^ 
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eflect  the  law  as  it  prevailed  in  his  day,  and  is  by  no 
Mans  a  mere  academical  commentary  on  the  work  of  Orotius. 
)wing  to  Van  der  Keessel's  popularity  as  a  jurist  during  the 
Int  quarter  of  the  nineteenth  century  his  opinions  were 
readily  adopted-  by  the  Judges  of  the  old  Court  of  Justice 
it  Capetown,  and  in  this  way  he  came  to  be  regarded  as  an 
Mthority  of  the  highest  importance.  At  present  the  work 
ll  Van  .der  Keessel .  is  regarded  as  one*  of  the  standard 
xmiinentaries  to  the  Intnyiuction  of  (Jrotius.  The  Tlie>*eH 
idedae  have  Ijeeu  translated  into  English  by  C.  A.  Lorens. 

Johannes  van  der  Linden  (1766-1836).— Johannes  van 
fer  Linden  was  bom  in  1756.  He  practised  as  an  advocate 
U  AniMterdam  for  many  years,  and  when,  after  fifty  years 
rf  pmctice.  he  was  appointed  a  Judge  of  Hrst  instance  at 
^BMlerdam.  a  great  banijuet  was  given  by  all  the  lawyei*s  of 
bosterdam  in  honour  of  his  services  to  the  profession.  He 
^  the  author  of  a  great  many  law-books,  though  in  South 
^rica  he  is  principally  known  by  his  text-book  on  the  law 
f  Holland  known  as  the  Institutes  of  the  Lair  of  HUlniuL 
Ills  short  sketch  of  the  Roman-Dutch  law  as  we  know  it 
Mmy  was  published  in  1806  with  the  title  of  Retjtjigeleei^l 
^fulduxwl  en  KiMfpnifinn  HaTi}dhoek  tm  tliennte  f^in  Regtern, 
ftiktizijufi  hn^iAietUn  f*fi  alien  die  een  algemeeu  or^rzirht 
'^v  Kegtskennin  f*^rlanijeii.  Fnmi  this  it  will  Ije  seen  that 
N^  true  title  of  the  work  is  not  the  Inntitnteji  of  the  hnr 
*  HiJbnul,  but  rt  PrartiiutI  Lerfal  Maun^il  for  thf  h^  nf 
^^ifffM,  pifictitiuitrrH,  nifrrha nff*  tnut  oil  4»thf'rf<  H'hit  ilt^sir*'  o 
^Hend    rt^ii'   of  thf    Loir, 

In  his  prffac**  to  this  Monnol  ho  t«*lls  us  that  tlit*  Iw^ok- 
ll«*r    Allart   iisktsl    liiiii   to  oditanil   amplify   a   small    niainial 
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then  ill  ;/eneral  use  called  Biu^f^HiJk'  Recht^fele^nl  X*d*i, 
f'li  Kijtff^iiffivM  HiintVKtek,  Tins  little  IxMik  was  cliitftly 
work  nf  Lybrechl.  Van  <ler  Linden.  hi>wever,  f«pu»«i 
iinjx>s>il>K'  t<»  eilit  this  work.  for.  in  his  ^wn  words  I 
f(Hin«l  tilt*  work  executeil  in  such  a  manner  that,  l**  «*p 
CJiinlidiy.  nothing  could  l>e  done  with  it"  (Juta's  tmav  p. 
This  reiiUfst.  however,  led  him  to  write  a  MoiaJI  w.irt 
the  law  of  Holland,  which  wouhl  enable  pers^ms  n<*t  v«^ 
in  the  study  of  law  tc»  ^^ra-sp  the  principles  of  law  m«l<f( 
hy  the  courts  of  Holland.  It  was  therefore  int^ndt^i  »» 
text-lHK»k  for  students,  and  for  i)erMons  desiroivn  of  ulitaini' 
a  cronenil  idea  of  the  law  and  pn»ce<lure  t>f   Hi»iland 

The    Mtnnnif    wiui.    howevt»r.    nmri-    than    a    m«.Te    f^'poi 

exposition    of    the    hiw    of    Holland,    for    the    author    ref»^^ 

most  of   the  accepted   authorities  for  the  statt^nient-H  cvititAiD 

in    the   text.      At    the  same  time  it  cannot    Ije  deuieil  tlut  t 

work    is    very    sketchy ,    and    not    to    \w    c<iin|iared    with   t 

I ni nulintinn     of     (irotius    as    a    text-Ujok     fi»r     ac«|uiriii}; 

knowledirt'    <'f    thf    Roman- 1  hitch    law.       As    a    text-Unvk   i 

tin    >tml«nt    who  is  aln»ady  ac<|Uainted   with  tlie   IuMfitnf^ 

.JuMiniiin.  \'an   der    Linden's   Mn^iuul   can   certainly   Iw  fKrt 

mcndcii  :    hut    the    stmlent    who   thinks   that    lie    Uas  act|air 

a     Vail     knowlfduf    of     the     Roman-Dutch     law     whfu    hr   h 

mastered     his     Van    der     Linden     is    unhappily     verA*    ^^tB§l 

mistaken.      Van   der   Lin<len   never  intended   Iiik  M^tnutU  to 

considered  a^  more  than  a   first   IxNik   to  the  htudent  4ir  a  Ivif 

juifh'    nwruni    for  the   merchant.      In   his   introduction   he  Vt 

us  JMiw  the  Roman- 1  hitch  law  shotild   W  studied  )>y  a  pcfM 

desirous  of  ohtainin),^  a  Mmnd  knowle<l^  of  th|^  Ayntem.    ! 

one    who    r(>ads   that    intriKiuction    can    poAHibly    iiuapne  ik 
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I  der  Linden  ever  thoufrht  that  hm  own  little  work 
>  more  than  a  mere  preface  to  the  8tudy  of  the  law  of 
lliuid.  There  are  two  English  trannlations  of  Van 
'  LiRdenM  Mantual — one  published  by  Jabez  Henry  in 
fH.    and    a   more  correct    one  published   by  Sir  Henry  Juta 

1H5I7. 

His  next  best-known  work  is  the  Verhtvdeling  ovfr  de 
uiiri^fle  Pi*nktyk  of  f<nnn  rnin  procetleerm  voor  tie  HotJen 
m  JuMtitie  in  HMtnd  getrtniikelyk.  This  is  usually  known 
i  Van  der  Linden *s  JiulicUU  Piyictice.  It  was  a  book  of  great 
iipc»rtance  during  the  earlier  part  of  the  nineteenth  century, 
at  at  present  the  practice  in  the  South  African  courts  has 
ttu  St*  UKKlitied  by  the  various  rules  of  court  and  by  the 
ifloence  of  English  pnx^edure  that  the  work  is  of  compara- 
vely   little  value  to  the  practitioner. 

In  addition  to  the  al>ove  Van  der  Linden  edited  Voet,  and 
nhlishtHl  a  Sufrplemt^nt  to  the  lirst  eleven  books  of  the  Conn- 
i^utnrirs.  This  Sup^pleinevt  was  intended  to  elucidate  the 
rxt  of  V<)et  and  to  bring  his  work  up  to  date,  but  Napoleon  s 
jiM|ueHt  of  Holland  and  the  adoption  of  the  Code  NapoUon 
lad^  such  a  work  unnecessary,  and  Van  der  Linden  discon- 
inued  the  Sxcpplement.  He  also  translated  several  of  Pothiera 
rorkn,  fjj.  the  treatises  on  Ohliijations,  on  Legacies,  on  Part- 
\ermhip  and  on  Bill^  of  Excliange,  and  added  valuable  notes 
o  the  law  of  Holland.  In  1798  he  edited  the  two  last 
oiumei^  of  the  Pliicatit  Boek  and  publishefl  a  Life  of  Catherine 
f  Einpreai*  nf  RuMsia.  His  last  work  on  the  Roman-Dutch 
im  wa**  a  collection  of  Iinporfant  Decu^ums  of  the  (%mrtt*  of 
f'Jhnid.  Tins  was  published  in  1H()9.  After  the  Code 
VitpiAeon    took  the    place    oi   the    indigenous  law  of    Holland 
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Van  fler  Linden  devoted   the  i*e«t  of  hi»  life  to   elucidat*-  '^.^ 
(*tHie  and  tlie  new  legal  practice  intnMliiced   by  the   French. 

He  *lied  at  Amstei-daiii  in  1885  at  the  aj;e  of  «^VffnTy-ni:>^ 
and  is,  therefore,  the  last  *jreat  Dutch  lawyer  wh«»  prarM*^! 
both    the    old    Roman-Dutch    law    and    the    law    of    th*-    '*••»' 


CHAPTER   XXXIII. 

ADMINISTRATION   OF  JUSTICE   IN   SOUTH   AFRICA. 

The  EaAt  India  Company,  aH  we  have  Heen,  wa8  founded  hj 
m  charter  granted  by  the  States-General  in  1602.  By  sec.  35 
of  this  charter  provision  was  made  for  the  establishment  of 
c«>urt.s  of  justice.  In  conse<|uence  of  this  a  court  was  estab- 
linhed  at  the  Cape  ciilled  the  Raad  van  Justitie.  Its  jndjj- 
tnent**  and  sentences  were  pronounced  in  the  name  of  tlie 
States* Cteneral  and  tlie  Prince  of  Oranj^e,  and  not  in  the  name 
of  the  East  India  ('ompany.  The  following  was  the  formula 
o«ed  by  the  courts  of  justice  in  pronouncing  jud^nent :  Zot) 
iM  t  thit  den  E'M  nchtlximx  Rtule  Viin  Justitie  dt)eiule  regt 
in  dr  nmun  en  run  tcegen  de  Hixtg  MiM>gende  Heeren  Stoten 
(ftneninl  der  rrije  rereevigde  Nederlanden  mitngaders  ://n 
Hfffgheijf  den  Heere  Prince  rav  Orange  aln  dei*zelver  Erv- 
9i4ulhinider,  iic.  (Thus  it  is  that  the  Council  of  Justice  doing 
rij^ht  in  the  name  and  on  behalf  of  tlieir  Hi^^h  Miglitinesses 
the  States-(  Jeneml  of  the  fi^e  and  united  Netherlands  and  of 
hi**  Highness  the  Prince  of  Orange  as  tlieir  hereditary  stad- 
houder.  &c). 

The  nuniber  of  members  of  the  Raad  van  Justitie  varied. 
I  havn  not  l>e»^n  able  to  a»^ertain  tlie  exact  numl)er  of  its 
Tn*-niJi»*r>  prior  to  17>^8.  At  that  daie  the  full  nuniWr  was 
thirt^-en.  thoutjh  at  tho  eapituhition  of  17}>5  only  elfvni  ^at. 
owing  to  the  clos**  family  relationship  of  two  of  its  mt-mlMrv. 
Ill    I7f*7.  ihirint:  the  Hritish  occupation.  th«-  nuinlKjr  of  uif*niK»rs 
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Wiis  re(luc(*d  from  thirteen  to  seven,  but  after  tlu-  annrXAti'O 
f)l'  ISOH  the  court  was  coniposcHl  of  a  president .  a  secwtAry 
aiul  eic;ht  iiiemlK*rs.  Some  of  its  uieniherN  sat  as  judicial  coiii- 
niissioners  to  <leal  with  |x*tty  cases.  The  full  ci»urt  ls»i 
pU'uary  jurisdiction  in  all  criminal  and  civil  matter^  I> 
seat  was  at  Capetown.  It  was  the  Cf>urt  of  appeal  fur  a.i 
thf  inferior  and  district  ccmrts  in  criminal  a.^  well  &h  cii:! 
iimttt*rs.  FVoni  the  Kaad  van  Justitie  an  appeal  lay  to  tiir 
Snpn-nie  C*nurt  at   Hatavia. 

I  Irarn  from  Mr.  Leihrandt.  the  keej>er  of  the  Archi\r^  in 
thi-  Cii\H^  Colony,  that  in  U)h2  a  ctiurt  i>f  tir^t  iustaiic^  i*r 
I»ttly  ca^-s  was  cri»ated  in  Cajx-town  and  thf  <  ape  di<*inci 
whiUt  court N  of  landdnist  and  heemmden  wtrre  esKahiinhmi  «t 
SiflK»nlH»sch  and  DraktMistein.  That  a  c^jurl  for  th»-  hrar.Lj: 
nf  [Mtty  cases  e\ist<*d  at  Capi*town  toward.^  the  latter  lialf  i 
tilt*  I'i^hteenth  century  admits  of  no  doubt.  It  was  callnl  i:»f 
i*n\U'ir'u'  vtiii  ('uunnis^iris.seii  van  Kleine  i'ivitde  Zaki-n  «rvi 
was  coni{H)Si*d  of  nifmU'i's  of  the  Ka^id  van  Justitie  I  Adniini*- 
nation  i»f  .luslici*  Ordinance.   I7ih  .luly.   17I»7). 

I  can  find  n(»  c(»nHrmation  uf  the  view  that  MrhepeiM-D 
('xi^ti-il  ill  .Siuth  Africa,  thoui^li  they  did  apparently  r\'K  u 
India  and  lSata\ia.  1  am  also  informed  by  Mr.  Lei^inui*it 
liiat  (III-  ])riM'<Hiure  of  tlu*  early  inferior  courts  at  thr  i«(r 
\va^  ii'^ulatt'd  by  Instructions  issueil  to  Jnlmnnes  Mulder,  lani- 
iii'>^t  'A  StilliMklMiM!li  and  1  >rakenstein.  These  Iiistnictii«k 
Will-  III!  iluubt  Uisrd  oil  the  rules  of  pi-ocedure  laid  down  If 
tin-  Urdinanrts  nf  ITnO  and  l.YsO  f«ir  the  inferior  ccHirU  \i 
li-lland. 

Thf  common  law  of  the  province  of  Holland  was  accepuJ 
as  till*   ciimmt>n    law   of  the  settlement  uf   the  Cape  uf  iioA 
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Hope.  All  orcliiuince«,  therefore,  of  the  StateH-Oeneral  and 
of  the  States  of  Holland  which  were  not  of  pui-ely  local 
Application  were  rocognined  an  law  at  the  Cape  of  (wood 
Hope.  Of  the  ordinances  paHHed  either  by  the  Staten-i  ieneral 
or  by  the  States  of  Holland,  those  which  were  enacted  for 
the  Dutch  Republic  and  its  dependencies  or  for  the  province 
of  Holland  undoubtedly  applied  to  the  Cape  as  well.  Whether 
any  placaat  after  ]Ho2,  which  is  not  ex  facie  of  universal 
operation  or  which  was  not  specially  proclaimed  as  law  at 
the  Cape  of  Good  Hope,  can  be  regarded  as  part  of  tlie  law 
of  the  Cape  Colony  has  not  been  definitely  decided  as  far  as 
I  atn  aware. 

In  Hn^bert  v.  AiulerHoit  (2  Menz.  166  [174])  the  Court 
decided  that  certain  placaats,  including  two  of  1677.  were 
merely  fiscal  or  revenue  ordinances  of  Holland,  and  inas- 
much as  they  had  never  become  or  been  made  law  in  the 
Cape  Colony,  they  ilid  not  form  part  of  the  law  of  that 
colony.  In  Maynanl  v.  U^her  (2  Menz.  170  [178])  the 
i'i>urt  held  that  a  placaat  of  1774  (9th  May)  did  not  apply 
to  the  colony,  apparently  because  it  was  a  fiscal  ordinance; 
but  Sir  Henry  de  Villiers  rightly  remarked  in  Gr^n  v. 
Grijfitli^  (4  S.C.  .H49):  "In  the  case  of  Herbert  v. 
Ander9on  this  Court  held  that  a  parole  lease  for  a  year 
followed  by  poHnession  is  paramount  to  a  subset fuent  written 
leaw.  The  Court  also  held  that  the  placaats  to  which  I 
havr  just  referred,  lK»ing  fiscal,  have  never  Ijeen  ineorjx)- 
nited  int4)  tlie  law  of  this  colony.  .  .  .  Such  portion**  of  the 
placaat.N.  if  any,  as  had  bt?en  incorporated  in  the  ^ent-ral 
law  of  Holland  and  ai*e  applicabh'  to  the  rii-cumHtanc«*>  of 
this     country.     nee<l     not     Ije     excludeil     l^ecause     the     parts 
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relatiiii/  to  the  i*evenue  are  inapplicable."  In  other  word 
the  iiu*re]'f*^c^  ^'^^^  ^  portion  of  a  placaat  ik  fiical  r»  k 
enoutrli  to  exclude  its  operation  with  rejfard  to  ocIm 
mattrrs  contained  in  the  placaat.  Id  Lt/ndrnt  //Umvi 
BaiU'  V.  Ihni^H  (I  Menz.  8Kt))  the  court  refeired  to  a  piACU 
of  tlie  r)th   Febniary,  l()<>o,  as  a  valid  authority-. 

pH'sides  the  Dutch  placaat^  tiiei*e  were  ordiiiaiioeh  i!<Mie 
hy  tlu*  (rovernnient  of  Batavia.  Tliese  applied  uol  only  t 
the  Kiist  Indies,  but  to  all  dependencies  connected  mith  lb 
East  India  Coiii{mny.  It  wa^^  usual  to  insert  in  tlieMr  i^rdj 
nances  a  saving  clause:  "In  so  far  as  the  conditions  of  lb 
n'sprctivr  dependencies  will  i)eruiit."  In  time  placaat^  vn 
also  i.NsiuMl  at  the  Cape  by  the  (jrovemor-CSenera!  subject  t 
a  Veto  fnmi  Batavia  or  Holland,  so  that  towards  the  eiyi  i 
tlif  i.'ii;ht('enth  ct*ntury  the  confusion  at  the  Cape  mab  \rr 
considerable.  Tlu*  (ape  therefore  i-eceiveil  it^  statute  Ui 
partly  from  the  placaiat^  of  the  States-Genera!  and  the  Suk 
of  Hnlland,  i)artly  from  the  East  India  Company's  directum 
ill  Mojiand,  partly  from  the  (lOvernor-Cienera!  in  Batavia.  ab 
|»artl\    from   th«*  (tovurnor  and  Council  at  the  Cape. 

To  what  extent  tlu*  Katavian  ordinanoes  appli«d  it  i 
ditheuh  to  say.  From  an  article  by  Mr.  Rous  in  tiie  fVif 
l.tm  Juuinal  (vol.  14.  p.  (i)  it  would  appear  that  no  copjr  c 
tlii'  ;ri*nt*nil  statutes  of  liatavia  of  \M2  e.xisted  at  the  i>p 
in  1 70S.  Ik*f<»i*e  that  date,  therefore,  these  statutes  eoold  Dd 
liaxc  iKu-n  very  strongly  relied  upon.  Mr.  Room  »Ay%:  'I 
ITl.'i  tlif  Cais*  C^anicil  of  Jastici*  preMente<I  a  re«|uei4  tu  ik 
(ioMiiior.  Dt*  Chaxoinies.  pointing  out  that  up  to  that  tia 
tlirif  had  U-rn  no  instruction  to  ^ide  the  said  Coandl  i 
thr  administration  of  justici*.  and  asking  tliat  the  S|atatc»  < 
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Itiiiia  itii^lit  be  taken  aH  a  baHiH  for  laws  with  and  in  addition 
t«»  tilt*  Roman  law  and  modern  lawn,  and  without  derogating 
fnmi  the  plakaten  and  ordinances  issued  here  at  variouM 
tinier."  Upon  wliich  the  Governor  in  Ck>uncil  resolved  'Hhat 
iu  futurt*  in  judicial  and  petty  causen  the  Statutes  of  India 
ahouUl  be  obnerved  in  ho  far  sls  they  do  not  conflict  witli  the 
plakaten,  ordinances  and  respective  Council  resolutions  given 
aiid  resolved  upon  by  the  Government  from  time  to  time/* 

lliis  Code  of  Batavian  laws  (also  called  the  Statutes  of 
India)  was  constantly  amended  and  amplified,  until  it  assumed 
a  permanent  form  in  17Gt).  It  was  then  called  the  New 
Statutes  of  Batavia.  Mr.  Roos  cannot  tell  us  whether  this 
New  Cixle  has  ever  been  formally  adopted  at  the  Cape,  and 
from  inquiries  made  by  me  I  should  very  much  doubt  itn 
acceptance  by  the  Government.  It  certainly  was  not  sane- 
tiutied  by  the  East  India  Company's  directorate. 

So  great  was  tlie  confusion  at  tlie  Cape  that  lie  Mist 
was  r^ni  out  as  a  Conmiissioner  to  inquire  into  the  state  of 
atiair>.  He  made  severe  remarks  upon  tlie  administration  of 
janttce.  and  said,  amongst  other  things  (again  I  quote  Mr. 
Rii(jif»):  *A  Council  of  Justice  without  instructions,  except  an 
t«*  the  number,  rank  and  emoluments  of  the  members,  a 
Fi*caal  independent  of  the  Council,  of  which  he  should  have 
U^n  the  most  subordinate  minister,  the  sentences  of  the 
OiUueii  lying  iu  appeal  to  India,  while  the  Fiscaal  alone 
i*a-  rt-.>punsible  to  the  Netherlands  directly  ;  no  statute  book 
i"t  tht'  colony,  no  instructions  tor  laiuldrost  and  heemraden  ; 
U-hojii  the  sorry  stato  into  which  justice  and  its  administra- 
ti  11  Imd   fallen  into  at  the  Cajx*  in   171»5. ' 

In  c »n?>equeuce  of  this  rejxjrt  an  attempt  was  made  to  I'ofona 
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the  adininiHtration.  The  Goveniinent  began  by  detinin^ 
itathority  of  the  landdroRtB  and  heemraden.  Hence  wt 
that  on  the  28rd  of  October,  1805.  General  Janmensc  and 
Council  of  Polity  paH»ed  an  onlinance  for  the  admini^rmti' 
the  country  districts.  This  was  in  consequence  of  the  r 
of  the  Commissary-General,  De  Mist.  The  ordinaoer 
partly  with  tlie  civil  and  partly  with  the  judicial  admin 
tion  of  the  country  districts.  Five  niajn^tracies  or  ^nm 
were  established  at  Stellenbosch.  Swellendain,  (wraaff-R 
T^itenhac^e  and  Tulba^h.  Each  drowdy  was  adniini^en* 
a  landdrost  assisted  by  a  secretary  and  as  many  ^mr 
-^n-  heemraden,  as  they  were  called,  as  the  (tovemor  i 
appoint.  This  board,  consisting  of  landdrost  and  heeiui 
t^xei-cised  both  civil  and  judicial  functions.  Pnder  tht? 
drost  and  heemraden  stood  the  tield-cornet.  The  laiiik 
in  their  respective  districts  had  the  direction  of  all  pr 
tions  for  cringes  committed  in  their  districts,  and  were  rr*\ 
t4)  send  the  criminals  to  Capetown  for  trial. 

In  civil  matters  the  jurisdiction  of  landdro^  and  h««eiii 
^xti'nded  to  all  disputes  res|)ecting  lands,  boundan*^  *^ 
same,  servitudes  and  impounding  of  cattle;  but  tlinpuK 
garding  leen'nujHpbiafH^n  (loan  places)  were  reserve*!  t«i 
<tovenior  and  Council.  The  lan<ldrost  cf>uld  ent^frtain 
ri»al  and  |)«»i's<^^>nal  suits  for  money  or  moneys  w«»rth  wii 
including  thi*n*in  interest  and  costs  not  ani«M]nting  Xo 
sum  of  thret*  hundreil  R^ls.."  and  all  suim  reganiin); 
•tiistrict  auction«*ers.  Before  jiroceeding  to  give  ju«l}C 
landdrosts  wen*  re<|uinMl  t4)  ustj  fvery  endeavour  l«^  ' 
parties   to  amicablt*   terms. 

Th«*  proct^t'dings  lief  ore  a  landdrost   and  he«*ittraden  h 
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t  coikIucUhI  by  the  partien  in  person,  unle88  the  landdroHt 
MWicht  tit  to  allow  an  agent  to  appear.  In  any  cane  the 
roeeedin^  were  to  be  conducted  verbally,  and  not  in  writing. 
he  defemlant  to  a  miit  was  allowed  two  defauItH.  Hiibject  to 
tine  of  8  Rds.  for  the  first  and  (>  R<ls.  for  the  .second  default ; 
D  being  suninioned  the  third  time  and  not  attending  the 
isfAolter  waH  declared  contumacious,  the  case  was  heaixl  and, 
m  Hufficient  case  was  made  out.  judgment  given  against  him. 
he  judgments  of  landdrost  and  heenn*aden  were  executed  by 
le  DetmUite  BoetleU  Koniti*  at  Capetown,  either  by  their  own 
Soers  or  by  deputies.  The  landdrost  presided  over  the  court 
[  Uuiddro8t  and  heemraden,  and  pronounced  the  judgment  of 
tie  court.  From  this  judgment  an  appeal  lay  to  the  Court 
f  Jofitice  at  Capetown.  The  landdrosts  also  acted  as  Com- 
ftimoners  of  the  Court  of  Justice,  as  marriage  othcers  and  as 
oroners. 

The  whole  of  the  civil  administration  of  the  district  was 
mtnisted  to  the  board  of  landdrost  and  heemraden.  They 
OMiaed  roads  to  be  made,  supervised  prisons  and  all  other 
public  buildings,  saw  that  proper  weights  and  measures  were 
QMed.  tliat  the  food  sold  to  the  people  was  sound  and  not 
idolterated.  and  that  the  taxes  were  duly  collected  and  paid, 
special  instructions  defining  the  scope  of  their  duties  were 
•■wied  to  the  secretary  of  the  court,  to  the  imder-fM^lutut  (a 
^f  police  officer)  and  to  the  messengers. 

Tliv  pnK*e<lure  of  the  Omrt  of  Justice  at  Capetown  was 
t-jTUJattHl  l>)th  by  I<x^l  instructions  or  rules  of  court,  and  by 
^le  rules  of  proceilure  which  prevaile*!  in  the  courts  of  Holland, 
he  Instructions  were,  however.  inade<)uate.  an<l  l)e  Mist  eom- 
iain^i   nf   their    ina4le<)Uacy,   though    his  report    is   eouehed   in 


362  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

sueh  terms  that  one  miglit  conclude  that  thei*e  were  n 
stnietions.  Reference,  however,  in  made  to  IniitmctieH  vi 
Raail  van  Justitie  in  .several  proclamations,  ko  that  it  i 
l>f  wrontj  to  infer  tliat  there  were  no  rules  of  court  at  al 

The  prijcedure  a(l(»pte(l  by  the  Court  of  Justice  wa* 
laid  down  by  the  Civil  and  Criminal  Procedure  Ordiiiaoe 
I.ITO  and  1580.  The  various  books  on  pnicednre  whi 
havr  refenwl  to  in  an  earlier  chapter  were  UHed  a»  authu 
at  the  Ca{>e.  Of  these  the  Paimjiuii,  Merula.  Van  Lwoi 
Miin'wr  lint  l^rotfdei*!^)},  and  WaHsenaar  and  Van  der  Lid 
Jadivif'ple  Pmktijk  were  the  most  inip<»rtant. 

Tntil  1.S18  all  the  pnicee<lingH  of  the  court  were  wA 
ducted  with  o|)en  d(K>rs.  It  is  true  the  pleadin^^  wen»  p 
but  the  court  heaiil  the  witnesses  in  private,  of  ooun<«  ii 
presence  of  the  practitioners  who  appeared  for  the  pi 
\\y  a  pn>claniation  of  Sir  John  Cradock  all  pniceediiijr 
fort-  the  c<>urt  wen»  oi-dere<l  to  Ix?  held  with  open  duotx 
ihf  accused   was  to  be  confronted   with  the  witneNseM. 

Such.  then,  was  the  state  of  attairs  at  the  be)ni^"> 
the  nineteenth  century,  (hi  the  10th  of  January.  iHtHl 
CajH-  capitulated  to  Sir  David  Baird  and  Commodore  Pijp 
and  from  that  date  to  1814  the  British  forces  held  thr  n 
nient  :i>  con(|Uerors.  In  1814  the  Dutch  poMHe^•«ioD^  in  2^ 
Afiica  wt'ie  formally  ceded  to  Cireat  Britain  by  a  eu> 
tion  iH'twi-en  the  King  of  England  and  the  ^k>vereign  Pi 
of  the  Netherlands.  It  was  the  practici*  of  the  Bi 
(nArrtniMMU  not  to  alter  the  laws  and  institutions  of 
<|nt'ntl  i«nitorif>  except  in  so  far  as  laws  were  iiiooitfi 
witli  l>riti>li  <»ccu])ation.  Heiictf  the  annexation  tif  thr  < 
niade  nu  ditfereiiee  t<»  the  connnon  law  of  Siiuth  Africa 
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The  Britihh  Governuient  recoguiHed  the  judicial  institu- 
MiA  then  exiHtiiig.  and  left  the  people  Uj  be  governed  by 
te  Hy^t^Mii  of  law  to  which  they  had  grown  accuAtomed. 
I  the  first  few  yearn  of  the  occupation  no  drastic  altera- 
LMiN  were  made.  It  is  time  the  servicen  of  the  judges  of 
>e  Raad  vaii  Justitie  were  dispensed  with,  but  a  new  court 
is  instantly  constituted  consiHting  of  Willeiu  van  Ryneveld 
»  president,  Mathiessen,  Struberg,  Fleck,  Truter,  Dieniel 
id  Hiddingh  as  nienibers,  and  Gerard  Belaerts  van  Blokland 
secretary. 

In    May,    1807,   the   (Jovernor   constituted   himself  a  court 

appeal    for  civil    cases,    with   an   appeal    from    his   decision 

the    Privy    Council.      In    the    following  year  the  Governor 

id  two  assessoi-s  became  the  tinal  court  of  appeal  in  criminal 

hes. 

Gradually,  however,  statutory  alterations  were  made  in  the 
m  And  practice  of  the  colony.     In  1811  circuit  courts  were  tirst 
taUished.      The  proclamation  which  established  these  courts 
cileii  tliat  prior  to  this  the  cognisance  and  punishment  of  all 
iimr^  and  the  adjudication  of  all  civil  suits  in  which  consider- 
Je  property    was   at    stake    took    place    at   Capetown.      The 
Uj^uage  of  this  proclamation  strikes    us   at   the  present   day 
Very  peculiar.     Here  is  an  example :  "  Now  as  the  removal 
Murh  inconveniences  and  obstructions  and  the  application  of 
Hn«ce^  by  which  justice  may  be  more  speedily  administered 
L^t    U-   pixKluctivt-  of   the   most   bencHcial  result,  not  only  as 
I'lniifH  the  Cio<Kl  w  itii  an  increased  confidence  in  the  suj)erin- 
'iiij;;  care  of  the  (lovernnient.  but  by  intimidating  the  Wicked 
I  lha>  preventing  the  frequency  of  crimes,"  iJZQ. 
In    lnl:i   the   |>erpetual    i^uitrent    was    Hxed    upon    a    projx-r 
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)i«M^.  Ill  1SH»  a  iii»\v  iikkIo  of  proceeding  in  eriitiiiiii  f* 
\va»i  intPMhicofl.  In  this  prcx?t?dnrv  soiiie  of  tli»-  |>n»\i*i'«p 
Kiiijlisli  eriiniiml  pmctiee  weiv  intnidnced.  but  tli»'  "M  Im 
CrhuiiwU  Pnt^rtlfirf  still  formerl  tlu*  Ijasis  of  the  iifw  piva 
I  ^hall  deal  with  this  inon*  fully  in  the  next  chaptcT. 

In  ls2i»  an  «)n]inance  was  pronml^Ated  creatin;:  ju^i 
of  the  p**ace.  From  the  date  f)f  the  anuexaliiCk  thr  I* 
and  Kni;lish  lan^a^es  had  Wen  used  in  Judicial  i*rA?<^2ii 
hut  after  tlie  1st  of  Januaiy.  1H2T.  all  Judicial  $r.*  i 
jumvedin^js  were  requiriMl  t**  he  eonducte<l  in  th»-  Ks^t 
l{ini:ua;;t\  I>urin^  this  year  the  first  Charier  *tf  .lu*t:r^  i 
|)ri>nHilifat«*tl  establishing  a  Supreme  (\iurf.  This  wa*  iiih-& 
and  rejH'aletl  hy  the  New  Charter  of  1H32.  In  isi**  If.r  'in 
•  »f  tile  slicriH"  were  moiv  explicitly  detine<l.  and  thr  i*t<r*} 
in  eriminal  ease>  ctuisidemhly  altennl  fnmi  thr  "'A  N 
praeliei-  s«.  as  to  hring  it  more  in  acconl  with  Eni:":iMi  ft 
dun-.  Mnriii*:  tin-  siune  year  the  office  of  Kegi«<tnir  -f  l^ 
wii^  created.  In  the  foll«)wing  year  the  legal  agr  •'!  im}>* 
w:iv  ri'ilureil   from  twenty- five  yeai-s  to  twenty -one. 

In    ]s:M)  the    law  of   evidene*'  was   altereil    in    ^ncK  i  ' 

that   tin-    jiraetii f    the    c«»urts    of  Westminster    raTH"""  •> 

that  iif  thi*  |)nteh  courts  wa>«  followeil.  Tin*  <  IniiiiaiKv '*i 
]S'M))  at  tempt  fil  to  etMlify  ih«*  law  «»f  evidence  h*r  ihr  f^'fi 
a  I  ill  hast'd  its  prnx  isimis  U|>on  the  principles  wliirli  {•p-^ai 
ill  Kiiglisji  rnurts.  This  samt*  year  saw  the  criminai  yrr^ 
rniisjihraltly  ampIititHl.  In  IK81  the  Jury  sysi^rni  ■»*'  n 
iiiiriMhiet'd.  ami  an  •tr«linanri*  passi'il  relative  to  ihf  )Qft^ 
ti<oi  ami   ini'tliiMl  of  ap|K»inting  (Srand  ami    Petit  Jur>r^ 

nil  tin-  'Jml  May.  l^^ii,  letters  {latent  were  i^c^umi  U  ? 
«trirt    from    Nt    Mareh.    Is:{4.   known  a^  the    New   i>3M 
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By  thiH  Atatnte  the  judicial  inatitutioDB  which  had 
ittcd  Hince  the  annexation  were  completely  swept  away, 
id  new  courts  appointed  upon  an  entirely  new  plan.  With 
m  Charter  of  Justice  of  1827  the  Raad  van  Justitie  passed 
fay,  ami  was  replaced  by  a  Supreme  Court  of  three  judges 
pointed  by  the  Crown  for  life.  The  landdrosts  and  heem- 
den  al^o  disappeared,  and  their  functions  were  taken  over 
*  resident  magistrates  and  civil  commissioners.  The  laws 
illi  regard  to  resident  magistrates  were  consolidated  in  I85tf 
r  Act  20  of  that  year. 

In  1857  a  Commission  was  appointed  to  inquire  into  the 
ite  of  the  law.  The  Commission  consisted  of  the  Chief 
Hiice  Sir  Sydney  Bell,  judges  Cloete  and  Watermeyer,  Mr. 
Kter  the  Attorney -General,  and  Mr.  Rawsoii  the  Colonial 
Kretar}*.  It  issued  its  report  on  the  10th  November,  1858. 
»  this  was  attached  a  list,  framed  by  the  Commissioners,  of 
I  the  placaats.  proclamations,  advertisements,  &c.,  which  had 
id  the  effect  of  law  in  the  Cape  Colony.  The  Commission 
iBnd  that  most  of  these  were  either  repealed  or  obsolete. 
ke  Ust  is  to  be  found  in  the  old  editions  of  the  Cape 
motes.  The  Commission  also  found  that  the  Roman-Dutch 
Rr.  which  consists  of  the  civil  or  Roman  law  as  modified  by 
lit  laws  passed  by  the  legislature  of  Holland  and  by  the 
Moms  of  that  country,  forms  the  great  bulk  of  the  law  of 
It  colony,  and  that  a  large  body  of  statute  law  scattered 
hruoghout  the  British  imperial  Statute  Book  had  the  force 
i  law  within  the  colony.  Besides  these  there  existed 
■rdiiiancen  and  proclamations  of  the  colonial  legislature  and 
trtaiu  orders  in  council.  The  Commission  recimnuended  that 
U  the  laws  still  of  force  in    the   colony  should    be    published 
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ill  one  collection.  The  re«ult  of  this  waH  the  pnhlieitkc 
1802  of  the  statute  law  of  the  Cape  of  Oood  Hope.  r.«.| 
in<j  the  placaats.  proclamations  and  oitlinancen  enart^  W 
the  establishment  of  the  colonial  Parliament,  and  *ti]l  »h 
or  in  part  in  force.  This  volume  has  been  the  ha««  3 
which  all  the  subsequent  editions  of  the  Statute  B«x»k  if 
Oape  Colony  have  been  formed. 

We    see,    therefore,    that   after  1K34  the  Supreuh-  C^r 
the  Cape  of    Ooofl    Hope    aasumed    its   present    form.     T 
was    a   considerable    difference    l)etweeii    the   proc^^hir^     f 
old    Raad  van   Jnstitie  and   that   of  the   Supreiiu*   C«»arr 
stated  alx>ve.  the  Dutch  courts  reco>fnised  two  clas'«»-^  ■•!  ' 
practitioners — the  attorney  and  the  advocate.      As  t)v^'  y 
titioners  were  also  known   to  the   Enj^lish   practice.  thT^ 
no   <lifft'nMioe    in    this   respect    after    tht*    «'«itablishmfiir     f 
now  onurt.      The  pnx!edure  before  the   Raad   van  .liivtiti' 
much    more   elaborate    than    that    l>*fon*    tin*    SupreiiK   <*•■ 
It    was  the   practice  in  th«»  Dutch  courts  for  th»*  adv***!*- 
only   to  address   the  eourt.   but  t^>  liand    l4>   the   court  a  * 
mary  of  his  ar*jnment.     This  practice  was  followtfi]  ••vm  a: 
tlh*  cession  of  the  Cap**,  and    was  probably  kept  up  until 
forination  of  the  tir^t   Supreme  (\)urt  in   1H27. 

Ill  ]HM  an  Kastern  Districts'  Court  was  eHtahli-ihril 
lsT!»  tlif  Aet  of  \hM  wa-s  ivp*ale<],  and  in  a«lditi*^  •■ 
Snprt  ine  Court  of  the  <'ajM»  of  <iood  Hope  tw<»  oth»T  r»4irt« 
>npi-ri'»r  jurisdiction  w«»r«*  cn»at«Hl — the  Kastt^ni  INntrirt.*  <'*' 
;»^  at  pH'^eiit  eonstitut<'d.  and  the  Hijjh  Court  of  <tn«jtt** 
Wfvf  tixrU  with  a  judjre-president  and  two  pimn*-  i»i 
Thr  jn<l;:i»-  *»f  these  eonrts  wei-e  als<»  judtfes  nf  the  Sup 
^••nrt.      .\    i*i»urt   of   appeal    was  «*stablishe4|   CfinHtHtin^  *' 
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hiw  jndge8  of  the  Supreme  Court  and  the  two  judge«- 
imdent.  bnt  thiR  conrt  had  a  short  life.  At  present  the 
kipreme  Conrt  at  Capetown  is  the  court  of  appeal  for  the 
rfcole  Cape  Colony  and  for  Southern  Rhodesia.  From  the 
kprenie  Court  an  appeal  lies  to  the  Privy  Council.  It  is 
[nnecessary  to  consider  in  detail  the  various  modifications 
ntrorluced  from  time  to  time  into  the  judicial  system.  The 
love  is  a  brief  sketch  of  the  gradual  alteration  which  the 
dministration  of  justice  has  undergone  in  the  Cape  Colony 
fwn  the  time  of  its  settlement  until  it  assumed  its  present 
orm. 

Natal. — The  Roman-Dutch  law  was  established  in  Natal 
y  Ordinance  12  of  1845.  which  enacted  that  "the  system, 
odf  or  body  of  law  commonly  called  the  Roman-Dutch  law. 
•  the  *<anie  has  been  and  is  accepted  by  the  tribunals  of  th»» 
olony  of  the  Cape  of  G(H)d  Hope,  shall  be  and  the  same  is 
sreby  established  as  the  law  for  the  time  lieing  of  the 
wtrict  of  Natal."  In  1896  a  law  was  passinl  (Act  39)  con- 
lidating  the  laws  with  reference  to  the  Supreme  Court,  and 
e  pr»»viHi<m  of  Ordinance  12,  above  quoted,  was  incorporatt^l 

the  new  law.  Besides  the  Roman-Dutch  law  th»M-t»  is  a 
de  <jf  laws  known  as  the  Native  Code,  which  applies  to 
••pates   lietween   natives  of  a  nature  other  than  commercial. 

was  tfnacted  as  law  by  Ordinance  8  of  1849.  In  a  later 
^pter  I  shall  show  how  profoundly  English  law  ]u\s  n)(Mliti«.M] 
•^  Konian-Dutoli  law  in  this  colony. 

The  TranSVaAl.— Tlu»  i*arlier  laws  of  the  Tninsvaal  re- 
rriHl  Ut  flic  Uttlbi mhrlip  Wtt  (Dutch  law)  as  tht»  eommon 
W  of  that  Stnt»\  In  lsr)9  this  was  explniiunl  to  in»»an 
^    Koiiiaii-Dutoh    law.       It    was    tli^n    fnrth»M*    f»na<'t«Ml    that 
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tW    Kt»^»pitnn}^M   HamfVH^k'  of  Van  der  Linden   Khoald  be  i 
la\v-h<K»k    of   tlie   State.      In    other   wordH.    the    Roman-lHi 
law    as    containefl    in    Van    der    Linden's    manual     KhfmM 
th<'    coiinnon    law.    except    in    ho    far   an    it    wam    modified 
thf    tjrundwet.    hy  other   ordinances   or   by    reMolutuin<«  of 
V(»lk«-rji4id.       If    Van    der   Linden   did    not    deal    with   a  ^\t 
tion    the   judtfes    were    referreil    to    Van    LeeuwenV    Rifm 
I>(*frlt    hnr   or  Grotius'   Infrtidnrfun}   (V.R.B.   5th   May.  !• 
apjKMidix     I).       In     lsr>4    it    wa«    further   explained    that 
R<jnian- Dutch    law    was   the    Iwisis    of    the    law    of    thi*   St 
hut   that  it  had  to  \n*  interpreted  accordinjj  to  South   Afri 
usa^'e<     (Notice,     12th     April.     lH(i4).       In     1002.     after 
annexation,  it  was  provided    in   the   Administration   of  Jo« 
Ordinance    (sec.    17)    that    tlie    Roman-Dutch    law.    except 
s«»    far   as    it    is   in<Hlitied    hy    legislative   enactments.   '*hall 
thr    hiw    of   the   Transvaal    colony.      This    means    pr«Miiiii 
th«*   Koiiian-I hitch   law  as   it   existed   at   the   Cape   at  the  t 
of  lilt-  ann^'xation  of   lH(Mi. 

Thf  inferior  courts  of  the  Tranavaal  KepuMir  i 
nitMlcllcd  upon  the  old  Ca]M*  courts  of  landdmnt  and  li 
drost  and  heemraden.  The  number  of  heeniraden  vti 
fmin  tour  t<»  six  until  1H7'^,  when  it  was  definitely  & 
at  ^ix.  In  1H77  tin*  court  of  landditJNt  and  heerani 
wav  a^MiJishtMl.  Ourint^  the  first  En<^lish  occupation  the  in 
dr«»M  U'can.f  a  resi<lent  niajjistrate.  though  the  tenu  landdi^ 
wa>  a::ain  adopt »'d  after  the  retroceftsion  in  iHXl.  and  « 
tinuiMJ  in  use  until  the  annexation  of  IfHK). 

Th«-  superior  couil.  according  to  the  Grondwet  of  W 
consist tNl  of  three  landdrr»sts  and  twelve  jur^'men  <or  'Jft" 
>'^/H'»>.     This   court    was   finallv  abolished    in    IHHI.     la  M 
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Ulw  wah  paiwed  amendinji^  the  j^rrondwet  and  conRtitutinf; 
Hi|^  Court  of  three  judgen  and  circait  courta  In  temiR 
thiR  law  judgeB  were  appointed  and  the  High  Court  of 
<e  Republic  efltabliRhed.  Thin  court  nat  during  the  first 
ngliHh  <iccu[jation.  and  itH  couRtitution  waR  confirmed  first 
:  the  Triumvirate  and  later  by  Law  8  of  1883.  The  High 
Mirt  of  the  TrauRvaal  thuH  conRtituted  waR  modelled  upoa 
le  Supreme  C^>urt  of  the  Cape  Colony. 

Afu-r  the  diRappearance  of  the  heeniraden  the  landdrost 
»rfc»nned  the  functionn  of  a  magiRtrate,  with  a  jurindiction 
unewhat  greater  than  the  resident  magistrate  of  the  Cape 
olony. 

After  the  annexation  of  1900  two  Ruperior  courts  were 
'eate<l — the  Supreme  Court  at  Pretoria,  consiRting  at  present 
f  seven  judgeR,  and  the  High  Court  of  the  Witwatersrandl, 
rhich  is  a  single  judge  court  presided  over  by  one  of  the 
iidgeft  of  the  Supreme  Court. 

InRtfad  of  landdrosts,  resident  magistrates  have  been 
4>pr)inted  similar  to  those  of  the  Cape  Colony.  In  addition 
to  magistrates  there  are  inspectors  of  Chinese,  who  have 
!>petijil  jurisdiction  over  Chinese   labourers. 

Orange  River  Colony.— Prior  to  the  annexation  the 
Hmnge  Free  State,  like  the  Transvaal  and  the  Cape  Colony, 
adopted  tht*  Roman- 1  Hitch  law.  In  the  amended  constitution 
*  IH9H  we  find  the  following:  "That  the  Roman-Dutch  law 
**  .i«"»-pt4*<l  as  tlu*  fundamental  law  of  this  State  in  so  far  a« 
^  WH.^  found  in  force  in  tlie  Ca{)e  (k)lony  at  the  time  of 
K#*  appr>intment  of  the  Eni^liHh  judges,  in  the  place  of  tlie 
^^viounly  exinting  Council  of  JuHtice.  and  not  to  include  any 
^w  laws  and  iiiHtitutions,  local  and  general,  which  may  have 
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been  introduced  into  Holland  and  which  are  not  hai» 
are  in  conflict  with  the  old  Roman-Dutch  law  a8  expti 
the  text-books  of  Voet.  Van  Leenwen,  (fn)tiu«.  De  I 
Morula,  Lybrecht,  Van  der  Linden.  Van  der  Kee^M*! 
authorities  cited  by  them"  (ch.  1,  sec  1).  After  tht- 
tion  no  alteration  was  made  in  this  respect. 

In  the  old  days  the  Oranj^  Free  State,  like  th 
vaal,  liad  courts  of  landdrost  and  heemraden  ;  bm  i 
establishment  of  the  High  Court  the  superior  con 
like  those*  of  the  (^ape  Colony — a  Supreme  or  Hi^h  C 
circuit  courts.  The  landdn>sts  were  similar  Up  tlit- 
nia^st ratios  of  the  Cape.  Since  the  annexation  tl 
Court  of  the  Republic  gave  place  t^)  the  present  Hiu 
under  (Jrdinanct*  4  of  11K)2,  an<l  the  landdniHt  c«»urt^ 
courts  of  resident  magistrates. 

Southern  Rhodesia.  Here.  too.  the  Roman- 1  hue 
the  comnion  law,  and  a  great  number  of  tht*  R 
statutes  are  tilmost  identical  with  tlu)si»  of  the  i^upt* 
1'he  Sui)n»nie  Court  of  Rh(xlesia  is  the  liighext  cxmn 
colony.  an<l  from  this  court  there  is  an  appeal  t4>  the 
Court  of  the  Cape  Colony  at  Capetiiwn.  The  inferio 
are  preside<l  ovi»r  by  resident  magistrates  similar  i^i 
th»'  CajM»  Colony. 

It  will  therefore  !>•  seen  that  from  the  Zam>ie9»i 
Point  the  Rinnan-Dutch  law  as  it  prevailed  in  llie 
of  Holland  prior  to  the  foundation  of  the  Cape  Se 
in  h)o2  is  the  common  law  of  South  Africa.  The  p 
of  the  superior  courts  of  each  colony  is  rq^ulaled  I 
of  rules  publishtMi  for  that  particular  court,  but  th< 
an-  all   so  similar   to   the   rules  of   the  Supreme  C«Mir 


.OM1NI8TRATION  OF  JUSTICE  IN  SOUTH  AFRICA.     371 

^pe  of  Good  Hope  that  the  difference  in  judicial  procedure 
tJie  various  courts  \h  very  nlight.  The  practice  of  the 
<irt«  of  Natal  diiferH  more  from  that  of  the  Cape  Colony 
MMt  tliAt  of  any  other  of  the  South  African  courts.  Where 
le  ruleH  of  court  do  not  apply  the  practice  of  the  old  courts 
'  Holland  is  j^nerally  adopted,  though  English  precedent  is 
ft^eu    followed. 

The  Roman-Dutch  law  lias,  however,  been  profoundly 
loditied  in  the  various  colonies  since  its  first  introduction 
Bto  the  Cape.  To  give  a  detailed  account  of  this  moditica- 
ioo  mroald  be  a  work  of  considerable  labour,  and  would  occupy 
oo  i^reat  a  space.  In  a  later  chapter  I  shall,  however,  point 
at  Iniefly  how  English  legal  ideas  have  modified  the  principles 
if  the   Roman-Dutch  law. 


T-J 


CHAPTER   XXXTV. 

CRIMINAL   PROCEDURE  FROM  THE  SIXTEENTH 
CENTURY  TO  THE  PRESENT  DAY. 

In  dealing  with   tho  administration  of  the  Courts  of  Joftv 

I  endeavoured  to  show  that  during  the  early  Oemian  jmi 

durinor  the  Frankisli  rule  and  even  after  the  inatitntion  i^f  A 

counts,  the  aaseinhly  of  the   itwlUim  was  the  SnpmiH-  l.V« 

ill    crinn'nal    matters.      In    addition    to    this   c<»urt    thrrv  w«f 

assize    courts    and    inferior    district    and    town    c»>urtA.     ft 

latt«T  t<>ok  coj^nisance  of  lesser  offences,  whilst  the  Ms^tr  t» 

Supreme    Courts    dealt  with    all    crimen    for  which    ihf  *M 

jK-nalty    or   other  severe  puin'shment  couhl   be  exacted     P* 

idfa    that    tin*    sovereiijn   waM    the    fountain    of    law.  arxi  thi 

crimes     were     punisheil     in     his     name,    originated    with   tk 

Frank ish  monarehs.  and    grew  stronger   as    tlie    power  *i  A 

snvtMi'ign  nr  count  increasiMl.      The  criminal  procedun*  <inria| 

thf  t»a!li«»r  [M'rifKl.  when  onleals  were  still  in  vogue.  Iia^  ^ 

suffieii'ntly  «*xplained. 

(•nuliuilly  the  proceduif  <»f  the  courts  came  ti»  lie  nh«W 

ii|M.ii    the    pnK*edun*    of    the    Roman    law  as    moditifd  br  tk 

('an«.ii    law.    so   that    hy    the    fifteenth    eentuf)'  a   ennndff** 

ailxaiici*  had  Ikmui  made  in    thi'   metlKwi  of  bringing  crinioi' 

tM    iusticf        Th«*    law    (»f    evidence    had    been    brought  ^ 

sonif  syntviii  hy  the  Canon  law.  and  the  liamhnew  of  the  oM 

rriiiiinal    praetict*    had    l)een    ctmsiderably  mtxlified.      I»  1^ 

tin*  f'tnt'^fitiitlti  rriunnttftM  (%iitJi}}a  had  lieen  enacted  in  t<^ 

many    and    it    mnui    formed    the    model    for   the   criminal  p^ 

.T^2 
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ndnre  of  the  Netherlands.  TowardH  the  end  of  the  Hixteenth 
KntQry  the  criminal  pnx^ure  of  Holland  wan  laid  down  by 
i  iitatate  pamed  for  better  regulating  the  method  of  criminal 
iroeeedingH.  Although  the  statute  wan  promulgated  during 
be  early  years  of  the   struggle  with    Philip  of   Spain  (1570), 

>  wan  not  revoked  after  the  union  of  the  pix)vince8,  and  con- 
Mjuently  fonned  the  basis  of  the  criminal  procedure  of  the 
Tenteenth  and  eighteenth  centuries. 

Tlie  lower  courts,  as  we  have  seen,  consisted  as  a  general 
ikf  of  baljuw  and  mannen  in  the  country  districts,  and  of 
boat  and  schepenen  in  the  towns.  From  these  an  appeal  lay 
ith  the  Court  of  Holland.  The  statute  of  1570  regulated 
ke  procedure  in  the  lower  courts.  The  same  procedure  was 
lUowed  in  the  8upi^me  Court  of  Holland  except  in  s<3  far  as 

was  moditied  by  the  rules  of  that  court  {InMructien  nin 
m  Have).  The  tirst  part  of  this  Ordinance  gives  us  a  g<)od 
Might  into  the  abuses  which  existed  in  former  centuries.  It 
iKiWM  how  the  pei*sonal  influence  and  feudal  rights  of  the 
"ttfe  of  manors  had  pi*evented  delinquents  fmm  being  bnnight 

>  justice.  The  right  of  pardon  and  the  right  of  remission 
f  panishment  wei-e  claimed  and  exercised  not  only  by  feudal 
3tik,  but  by  a  whole  series  of  State  functionaries.  Tlie  fii-st 
Uotary  provision  of  the  Oi-dinance  of  1570  was  the  abolition 
'  all  these  rights  and  privileges  and  the  establishment  of 
^  principle  tliat  the  stadhouder  was  the  <mly  official  besides 
^•*  king  who  conid  grant  {)ardon  and  remissitm  of  penalty. 

No  pi*nH>n  could  Ik'  anosttMl  without  tlu»  order  of  a  jud;,^»* 
^  magLstrat^  unless  wiught  in  ridtjnuitf  fMicto.  It  was 
i^fD^fon-  necessary  to  lay  a  criminal  information  U^ftm'  ilie 
^>trale    or    ju<lge.    who     heani     fvidenct'    and     deu*rmine<l 
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whetlier  leave  to  arreflt  should  or  Mhoold  not  be  ^nntf 
No  private  proHecntion  was  allowed,  and  all  criminaU  wr 
pursued  by  a  public  prosecutor  before  the  judge  <•(  ti 
domicile  of  the  accused.  A  prisoner  could  rwily  he  th 
l>eforo  the  Judge  of  the  place  where  a  crime  waa  mmmin 
if  cautrht  there  fldgrfivfp  (Mirfo,  With  us  the  prelimiiM 
('xaiiiiiiation  is  held  after  the  affidavit  has  lieeii  IMged  i\ 
a  crime  was  committed,  and  after  the  accuMHl  is  am«l4 
H}*  the  old  Dutch  practice  the  complainant  laid  the  infnni 
tioii  U'fore  the  Judge,  called  his  witnesses  in  support  U  1 
charge,  and  the  Judge  then  determined  whether  lva\^ 
arrt'st  slum  Id  b*  gi-anted.  Unless  the  crime  was  of  a  •«« 
nature  n(»  arrest  was  granteil.  In  smaller  delict«^  a  fer»i 
citation  was  deenunl  sufficient.  If  the  accused  failed  U>  app 
upon  the  jiersonal  citation  the  trial  could  pniceiHl  withcmt  h 
Our  mcKlern  practice  of  a  trial  in  o[)en  court  ami  r»f  iiMKi 
u|M.n    the    presence*    of    the   criminal    is   derived    fnmi    Enfi 

H<sides  this  practice  of  citing  the  accused  theiv  a 
existed  a  method  of  in(|uisition.  Van  der  Linden  aays  {hk. 
pt.  2  eh.  1.  sec.  11):  "An  indirect  method  of  prneon 
tilt'  attendance  of  the  ])arty  accused  is  .MometinieH  practi"i 
nanitly.  in  case  of  one  against  whom  there  is  a  ceiU 
d(*gri*e  of  suspicion,  but  not  strong  enouf^h  to  groawi 
(ItKret*  thereon.  t4»  send  for  him  or  to  re<|UeHt  his  altd 
anc<*  in  order  t<»  question  him  regarding  the  matter,  i 
wli«-n  anything  is  obtaine<l  from  his  own  aoawers  thca 
appn^hend  him :  but  this  method  is  not  to  be  ouniBimA 
aiMi  ought  to  U*  lianishtHl  fnan  all  tribunals.'*  Our  mmA 
practice,    of    c<»urM\    do<*s    not    t4»lerate    thia   coume.      AmA 
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»it«tiry  method  of  arrent  was  the  one  known  an  jyolitical 
v*rf.  In  that  caw?,  for  the  purposes  of  public  safety^ 
f^j«trateK  were  entitled  to  arrest  citizens  a^^inst  whom* 
re    was    suspicion,    hut    no    proof     (Van    der    Linden,    loe^ 

sec.    11). 

A  curious  procedure  was  the  demand  on  the  part  of  a 
pected  person  to  have  himself  declared  free  of  crime.  He 
k  out  a  tfnnt  of  pmy^ifioi},  and  called  upon  tlie  Attorney- 
[lerml  of  the  court  and  all  (»thers  interested  to  show  cause 
y  he  should  not  be  declared  innocent  of  the  crime  men- 
led  in  the  writ.  He  appeared  on  the  day  named  in  the 
t.  and  could  be  subjected  to  a  sevei*e  cross-examination, 
the  applicant  did  nof  obtain  his  jrwrgf  he  usually  found 
i!«elf  the  subject  of  a  criminal  prosecution.  Tliere  is  no- 
m  for  such  a  pnxH?eding  in  our  present  procedui-e.  Tlie 
bl  itself  was  conducted  like  any  other  trial,  and  the 
>wn    made   use   of   all    informations,    interrogatories,  &c,  in 

possession.      The    prisoner    was    not    only    a    competent 
tness.    but   could    be   interrotjated. 

When  we  altered  the  Dutch  pnicedure  we  abolished  not 
\y  the  interrogatories,  but  also  the  right  of  a  prisoner  to 
«f  evidence.  In  time,  however,  we  went  back  to  the  old 
iteh  practice,  for  in  18H6  the  Cape  legislature  pasaed  an 
t  making  the  accused  and  his  wife  competent,  but  not 
apellable.  witnesses  in  the  case  in  which  he  is  being  tried. 
^*  oih*-r  South  African  colonies  have  since  then  followed 
I  On  the  (/ontinenl  of  Europe  the  accuser!  can  be  inter- 
mted.  but  c)ur  law.  following  English  practice,  which  ha.s 
aiyn  ha'l  II  tender  regard  for  the  feelings  of  accused 
>^>rt'*    r»*fu.ses  to  admit    the   interrogation    of    prisoners.      In 
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the  hand.s  of  a  competent  and  well -trained  iiiajn"timUf  mt 
roj^tories  are  extremely  useful  in  the  detection  and  poMJ 
nient  of  crime,  but  in  the  handn  of  inferior  niaf^imratai  m 
iuHufficiently  trained  prosecutoi-s  it  would  no  doubt  Itti  I 
tyranny  and   injuntice. 

It  is  a  curiouH  fcM;t  that    by   the   ji^neral   law  of   Hoik 
a  criminal  could   not  aH  of   right  demand    that  he  <UKiiild  I 
4lef ended    by  an   attorney  or   advocate :    special    leave  bid 
be  obtained   from  the  judge.      ThuH  art.   14  of  the  Ordiifl 
of   1570  pn)vides  that  a  criminal   cannot   employ  an  adToa 
to   speak    for   him    unlesK   the  judge  thinks  it  neceswaiy. 
some    towns,    however,    the     burghers    had    the    privilcfpr 
insisting  upon   their  defence  being  conducted   by  an  advofl 
{RechU  Obft.  vol.  2.  obs.  72). 

Such  were  the  general  featuivs  of  the  criminal  prowd 
that  prevailed  in  Holland  during  the  eighteenth  centuiy. 
what  respects  it  wba  modified  at  the  Cape  liefore  the  «ad 
the  eighteenth  century  I  have  not  l>een  abh-  to  a*«eefti 
though  some  modifications  were  introduce<l  by  an  (Irdiafl 
i)i  the  7th  July,  17()0,  on  the  mode  of  pniet ruling  in 
iiHses.  We  know,  however,  from  (leneral  JanssenV  II 
for  the  administi-ation  of  country  districts  and  his  iiu^mdii 
to  landdroHtM  and  heemraden.  that  the  Criminal  Pn«idl 
Ordinance  of  1570  constitute<l  the  criminal  pnurtior  uf  I 
Cape  (art.  54).  There  was  only  one  judicial  Uidy  al  I 
Cape  which  dealt  with  the  trial  of  serious  crimen  and  d 
was  the  Raad  van  Justitie  at  Capetown.  The  laiMldropt  i 
heenu*aden  were  only  entitled  to  deal  with  trifling  oAfl 
for  which  the  ordinary  penalty  was  a  pecuniary  tioe. 

The  pn>secution  of  all  crimes  ct>ntmitted  in  Capeli>tni  « 
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the  hands  of   a  competent  and   well-trained  iiia)n"int«  iMr 
ro{^torie8  are  extremely  useful  in  the  detection   and  pmiN 
nient  of  crime,  but  in  the  hands  of  inferior  nia^straun  « 
iuHufficiently   trained   proHecutoix   it   would   no  dou^jt  lt«d 
tyranny  and  injustice. 

It  is  a  curious  fact  that    by  the   ji^neral   law  of  H<illii 
a  criminal  could   not  as  of   right  demand    that  ht*  hImM 
4lefended    by  an   atU>mey  cir   advocate :    special    leaw  hid 
l)e  obtainiHl   from  the  judj^e.      Thus  art.   14  of  tlie  Ordioii 
of   1570  pn)vide8  that  a  criminal   cannot  employ  an  «dv«fl 
to   speak    for   him    unless   the  judge  thinks  it  necessvy. 
some     towns,    however,    the     burghers    had    the    privilqpr 
insisting  upon   their  defence  being  conducted   by  an  mi\*ti 
iRechU  Obn.   vol.  2,  obs.   72). 

Such    were   the  general    featuivs  of  the  criiiiiiMl  ppxvdi 
that  prevailed  in   Holland  during  the  eighteenth  centun- 
what    respects  it  was  nHxlifie^l  at  the  Cape   liefore  the  tvi 
tin*    t*ighteenth    crntury    I    liavf    not    l>een    ablt-    in  AKrtU 
though    some    moditicatioiis   were   inti-oduccti   by  an  Mnliiiai 
of  the  7th  July.   17<J0,  mi  the  m«)de  of   proet'etling  in  crini 
C4Lses.      We  know.  howev»*r.  from   (leneral  Janss^nV  Onliu 
for  the  administration  «>f  (country  districts  and  his  iui4nicli 
to    landdrtksts    and    heemraden.    that    the    Criminal    PhcvJ 
Ordinance   of    1.57()    eonstilute<i    the   criminal    prac*tic»'  «4 
<'ape    (art.    54).      Then'    was    only    cme   judicial    iMidy  «K 
Cape    which   dealt    with    the   trial   of   Herious   crim«*«».  aiiJ  i 
was  the   Kaad   van  Jnstitie  at  Capetown.      The   la»ddpj»t 
heennaden    were    only    entitled    U}   deal    with    tritliiig   ufllrt 
for  which  the  onlinary  ptMialty  was  a  pecuniary  tine. 

The  proHt'Cution  of  all  erinies  c«)mmitted  in  Capetown 
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itni8ted  to  the  Fiscaal  or  Procureur-Oeneraal,  as,  Kubnequent 
De  Mint's  comnuHBiou,  he  was  sometimes  called.  For  crimes 
unmitted  outside  of  the  Cape  district  the  landdrost  of  the 
istrict  in  which  the  crime  was  committed  was  ex  ofiitdo  the 
nuiecutor,  though  he  was  eutitled  to  employ  an  advocate  in 
apetowu  to  conduct  the  prosecution  before  the  Court  of 
iistioe  on  hih  behalf  (Instructions  to  Heemraden.  arts.  54 
Ml  58). 

When  a  crime  was  committed  in  a  country  district,  it  was 
le  duty  of  the  landdrost  to  acquaint  the  Attorney-General 
ad  ihe  President  of  the  Court  of  Justice  with  the  fact.  His 
ext  step  was  to  hold  an  inquest  and  to  conduct  a  prepara- 
>r}'  examination,  then  already  called  by  that  name  {ptxie- 
utmioire  injurnuitu').  This  examination  had  to  l^e  c<jnducted 
1  the  presence  of  the  heemraden,  and  if  a  witness  was  to  be 
aiuiuoneti  from  another  district  the  consent  of  the  Court  of 
QKtioe  at  Capetown  liad  to  be  obtained.  If  the  landdrost 
^W)u^ht  that  there  was  a  privw  favir  case  he  was  to  "exhibit 
ht;  Kaid  examinations  to  the  Court  of  Justice  together  with 

detailed  f^pt'cies  fact  I  and  a  summary  description  of  the 
Hme.''  praying  at  the  same  time  for  a  decree  of  the  Court  for 
pprehension  or  for  citation  of  the  saspected  person  (art.  60). 

Without  such  a  decree  of  the  Court  the  landdrost  had  no 
^t  to  summon,  much  less  to  arrest,  unless  there  was  h  real 
•oger  that  the  delinquent  would  escape  justice.  If  the  land- 
tt**t  arrested  without  sufficient  ground  for  l>elieving  that 
^iert*  was  pernainm  in  ntuni.  then  he  could  Ik*  mulcted  in 
>*lH  aii<l  subjt^ctcd  to  "such  further  correction  as  tlu*  C'ourt 
light  Judge  necessary  *  (arts.  Gl   and  &1). 

If.  however,  the  case   was  trifling,  punishable  ))y  fine  only, 
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tli<'  InndflnMt  CfUild  procccnl  without  a  special  fleerw.  If 
tin*  paippis  woiv  ivtnriied  from  Capetown  with  a  Atcr^  \o 
anrst.  thi'ii  lie  wns  to  see  to  the  ti-atiNport  of  the  priivwn 
t«»  Capetown  and  to  transmit  to  his  advocate  all  the  fvlAfW^ 
c«»Ileet«*d  l>y  liim.  the  ntr/nis  tl^lirti  and  hucIi  particalar^  m 
iiiijjht    Im»  nM|uirtMi   for  the  pi-oseciition  (art.  H5). 

It'  the  <i«*<-r<M'  nitTely  directed  him  to  siimninn.  hr  vi» 
imt  allowed  t<.>  iinest  or  interfeiv  with  the  liherty  nf  thf 
:u*eusfMl.  He  had  to  m'c  that  the  summons  was  ^irt't^  in 
;r,)iKl  time  to  allow  thr  aciniscd  to  attend  at  tli**  C'>nrt  in 
Ca|H-ti>wn.  If  Ih'  failed  in  thi**.  In*  was  liable  to  the  o* 
ill  |M'rsoii.  iViMtiis  can  ({lit  in  riitijmnt^  tUl'uii*.  vaffitum^i 
and  di'sertfi-s  could  Ik*  summanly  arrested  hy  the  lawHr^* 
and  MMil  t<»  (  ap'town  for  trial.  There  ai*  twi»  c«f>«» 
articles  alnrnt  tin*  eom{Niundin^  of  otfences.  and  m»  alim  » 
oiir  iiifHliMii  practice  that    I   Lfive  them  here  in  full:  - 

Art.  71.  -Thi*  l^nddn>Nt  shall  not  be  allowed  un  liih  ovti  lalft^ 
rity  to  <.-oiii|Ntuiid  uiiy  nlfemre  wImtMiever  except  iu  iuiiK>r  cms*  * 
which  tlu>  law  has  atlixe«l  u  |M^nalty  (»f  wime  small  fine  nt»t  r\ofv^ 
r)0  K«iv.  the  distrihutioii  of  which,  if  nut  particularly  prvHrhM  ^ 
taw,  Nhall  U*  dii*eeted  lux'onliii^  to  article  13  of  thetie  Ini«tnictiPD^ 

Art.  7:.'.  In  ^^nivi^r  oHHe^  the  IjanddruNt  can  ciMn|iuuml  ool)  "i^ 
I  he  ri»ris«*nt  of  tlit*  Court  of  Justice  and  in  the  pm«nor  iif  •  c* 
iiiisMiiii  of  the  Court,  after  the  Court,  on  a  petiti«>n  «af  the  \^&fAH 
pjirty  and  the  i-e|N>rt  therei>n  hy  the  IjanddroHt,  nliall  have  dedii^ 
the  4-asi>  tn  iidiiiit  of  such  adjustment. 

When  the  ejis4'  wii.s  sent  Up  to  the  i*ourt  of  Junior  ^ 
< '.-i|>«'inwn  it  was  tried  U-fore  the  president  aiMi  nieiul*** 
•  •t  thf  Kaad  \an  .lusiitie.  This  was  a  court  of  judipr  •■■ 
juix  rolli-d  iiitii  oiii*.  Th«*  pn*sident  was  always  a  qoaliii' 
la\v\»-r     lint    ilions:h    iiianv  of   the    memljers  were    la»'^"«t^  * 
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ras  not  obli)i;atory  for  them  to  poHsesK  lef^al  qualificationfc 
*hey  wtre.  however,  all  geiitleiiieii  of  Htanding  and  educa- 
ion  and  owners  of  conHiderable  property.  The  pleadinp<  in 
oort  were  conducted  partly  orally  and  partly  in  writinjj. 
t  was  the  custom  for  the  pi*o8ecuting  a^  well  hh  the 
lefeudin^jr  counsel  to  hand  in  a  resume  of  his  argument^ 
Old  then  to  elaborate  it  orally.  The  evidence  of  the  wit- 
MMies  wa^  not  as  a  rule  taken  in  open  court.  When 
ihe  hearing  of  the  case  was  over  the  members  of  the 
Court  retired,  and  the  view  of  the  majority  formed  the 
jodKuient  of  the  Court.  When  the  judges  had  come  to  a 
eonelusion  the  president  delivered  the  judgment  and  pro- 
MMmced  the  sentence.  The  punishments  were  very  much 
the  Kanie  as  prevail  at  present.  Tortui-e  was  not  allowed, 
mm!  the  confiscation  of  property  even  in  case  of  treason 
^  been  abolished  in  Holland  in  17711. 

After  the  occupation  of  the  Cape  the  criminal  pi-ocedure 
J^n  in  vogue  was  continued  without  any  alteration  for 
*o»e  years.  In  1808  a  court  of  appeal  for  criminal  cases 
*«ii  constituted.  It  consisted  of  the  Governor  and  such 
^ftieiHiors  as  he  might  from  time  to  time  appoint. 

Id  181 1  the  Krst  great  innovation  in  the  trial  of  criminals 
^i»  made  by  the  establishment  of  a  circuit  court.  This 
^rt  consisted  of  two  or  more  members  of  the  Court  of  Jus- 
ice,  who  were  required  to  proceed  through  the  districts  of 
^welleudam.  George,  Uitenhage,  Graati-Reinet  and  Tulbagh 
'>r  the  purpose  of  hearing  U)tli  civil  and  criminal  cases.  If, 
'owever.  after  investigation  it  appeartnl  that  the  penalty  for 
he  crime  was  death,  the  case  was  reserved  f<»r  the  full  Court 
i    C-apetown.       The    first    members    were    appointed    by    the 
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<it)Vfriior,  hut  after  that  th**y  wtin^  t^lected  hy  tin*  UMJ-irny 
of  the  Court.  In  each  flistrict  the  lanHdroHt  acted  m  pronn- 
toi*.  The  practice  of  electing  the  jud^N  ^^m  \vA  to  tiv^ 
and  inconvenience,  and  in  1813  a  prcx*laination  wan  imofd  w 
which  the  judtres  were  I'etjuiit.'^l  to  ^o  on  circuit  hy  tarn^  Br 
pr«)claniation  of  the  25th  Septend>er.  1818.  all  criuiiiul  cim* 
U»fore  the  Court  of  Justice  were  recjuired  t4>  lie  onnivoA 
with  0[XMi  dcKjrs,  and  tlie  sanir  regulation  was  to  apply  t<«  ai- 
inf«*rior  ct)urts. 

As  w«'  saw  rthrn«%  the  pifKreif^lin^  ha*!  Iieen  previ.fl!»iy 
rondueti'd  ]>artly  with  o|Xfn  doors  and  {lartly  in  privatr.  a^ 
lsl:i  they  were  all  ci»nduet«.Ml  in  public.  I  have  al^i  «ui*^ 
that  |Hiit  of  tilt*  pleading  of  the  a^ivocat**  were  in  wnliai: 
and  if  he  thought  tit  hr  could  elaboi-ate  his  arjiniro*'"^  '"^'-^ 
U.-fon-  ihr  Court.  This.  lH)w»*ver.  was  n»>t  always  duov  *.'ii 
tlii-reforr  a  criminal  cast*  nii^ht  lie  heard  hy  the  Couri  ^\^- 
out  .1  puhlir  atldress  hy  eounsi*l.  This  was  omlraiy  ti'  ^ 
Knt;lish  pnictice.  and  tlu*n«fnrf  the  Pi-oclaniatioii  of  Ih1->  i*'"'^ 
it)  i«'«|uirisl  I  hat  the  prr>ci'»Hlin;p*  should  Ije  cijnductc*il  "rtl*y 
Till-  I'ouuM'l  for  tin*  prosecution  and  ileftMici*  ?»till  Ihiw*** 
runtinufd  {n  put  in  a  written  plea,  which  in  all  pn»l«l*iii^y 
was  n-iul   in  «)|M*n  court. 

1    havf   ln'»'h   fiivourrd   hy    Mr.  (.'.    H.  van  Zyl  ni  C«ptl"«» 
with    a    tM»py    ni    a    tiial    conduct <sl    in     IS22.    in    whiri)  ^-^ 
^\ lit t I'll   plea<liii^  of  counsi'l  Hi«riieil  hy  them  were  put  in.    V 
tlti^  riiHf   irivf^  a  r!<'ar«*r   notion   of  how  a  criminal  trial  «» 
r. inducted  ill  tliosi'  days  than  a  men*  dt'scription.  a  tnutsUue 
'it'  till-  proceiiljn^  is  iriveii  in  an  Appt*ndix. 

It    was    fiiund    that    the    nunnrr    ''«iii    i^nHfletrtn    a^   Ui' 
down    ill   th'-   nrdinance   nf    l.'iTtl   was   no   hai^r  suitAbk*.  au^ 
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extensive  amendments  were  necessary  in  order  to  bring 
>rocedure  in  accord  with  the  practice  prevailing  in  Eng- 
so  the  Court  of  Justice  was  requested  to  draw  up  a 
>f  regulations.  On  the  2nd  September,  1819  (Proclaitia- 
i,  p.  709).  a  new  mode  of  procedure  in  criminal  cases  was 
>lished.  The  preamble  said  that  for  the  purposes  of 
[Hmity  and  distinctness  a  new  mode  of  proceeding  in 
inal  cases  was  necessary,  "  containing  the  spirit  of  the 
ting  laws,  proclainationH  and  ordinances  under  such  modi- 
ions  lis  may  tend  to  combine  the  benevolent  principles 
he  present  (lovernment  with  the  mode  of  proceeding  in 
prtiNecution    for  crimes   and    misdemeanours   heretofore    in 

in   this  colony   in  as  far  as  the   nature   of   the  ca-ne   will 
uit' 
rhree   courts    were   recognised — the    Raad    van   Justitie    or 

Court,  the  court  of  two  commissionei-s  from  the  Court  of 
:ice.  and  the  court  t»f  landdn)st  and  heemraden.  Crimes 
ch  wen*  not  subject  to  a  more  severe  punishment  than 
lie  ««cf>urging,  transportation,  banishment  or  confinement 
a  limite<J  period  were  brought  before  the  landdrost  and 
nniden  of  the  district  in  which  the  crimes  were  committed. 

crmrt   of   commissioners   tried   all    cases   where   the   crime 

committed  in  Capetown  and  where  the  punishment  was 
^  severe  than  is  mentioned  above.  Cases  in  which  the 
li    penalty    c^nild     be    inflicted     were     tried     by    the    full 

Iw  H4*cretHry  of  the  landdrost's  court  l><»canie  the  prose- 
r  for  crimes  committed  in  his  district,  but  in  aII  serious 
*  from  the  country  districts  referred  to  the  Supreme 
t   at    Capetown   the  landdrost   still   continued   to  prosecute 
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through  an  advocate,  known  as  the  landdroAtH  oflieial  i|!n 
The  prosecutions  before  the  conrt  of  commiHRiouerR  and  befoi 
the  full  (^ourt  of  cases  from  Capetown  and  the  Cape  di^rw 
were  conducted  by  the  Fiscaal  or  Attorney-Oenera]  Thr  W 
drost  was  still  unable  to  arrest  without  first  having  oUmaw 
a  decree.  The  Fiscaal's  duties  were,  however,  somewhat  *i 
tended,  and  not  only  was  a  j^neral  supervision  of  pmiNQ' 
tions  irranted  to  him,  but  if  he  discovered  any  infonnilny 
h«*  could  repoi-t  the  samf^  to  the  Court  of  .Tustice  «»r  thr 
iiovemor  for  rectification. 

The  indictment  was  drawn  by  the  Public  Pn>s«?cMt<T  ui 
it  containe<l  not  only  the  nature  of  the  crinif*.  h«ii  » 
statement  of  the  circumstances  which  precedeti  att<^n4id  ■* 
followed  the  connnissicm  of  the  crime.  Tlie  trial  was  mh 
ducted  with  op«»n  doors  and  in  the  pres«Mice  of  the  acw^A 
Thr  accused  could,  however.  bi»  <|uestioned  on  ev»»ri'  rirnnn- 
stance  relating  to  the  accusation  (art.  44),  and  if  he  rrlv^i 
to  answer  he  couM  1m»  committed  for  cimtenipt  "f  f^^^ 
The  old  practice  was  so  far  nuxlifieil  that  the  trial  pn««J^ 
nevertheless,  and  the  refusal  t^)  answer  was  consi^len^  • 
a  ilt-nial  (»f  >;uilt.  The  imprisonment  for  contempt  iih^b 
iiothiii;:  more  than  imprisf>nment  as  long  as  the  trial  l^^*^* 
III  other  words,  no  I  tail   was  n*cognise<l   in  such   a  «t««'- 

Tlie  a(*<Mis<Ml  eonld  niake  his  (h>fenc«'  either  verliailv 
in  wrilin;;  (art.  4M.  A  curious  proceeding  was  the  pr-v 
sional  lilN-ratitu)  of  an  accustnl  upon  giving  si*curity  iii  f*' 
the  i'vii!t*nce  against  him  was  not  sufficient  tart.  .>.V».  T^ 
ilecree  last  id  I'nr  twelve  months,  and  if  no  pnic»t-iiin)r^  *•■ 
taken  wiiliiii  that  time  tin*  aecnseil  was  ivganle«l  as  ao|uitt< 
<art.  ."irn. 
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The  Court  was  bound  at  any  time  from  the  commence- 
lent  of  the  proceeding  up  to  the  execution  of  the  sentence 
u  hear  any  evidenct^  ten<linf^  to  exculpate  the  accused  (art. 
9).  Thf  new  rules  allowed  the  accuser!  to  employ  an  a*lvo- 
aie  as  of  ri)(ht.  The  proceedings  in  case  the  accused  ab- 
Dunded  or  concealed  lii nisei f  were  very  different  from  our 
wn.  The  aocusod  wlio  abst^nted  liimself  (m  the  day  of  trial 
r«H  summoned  by  edict  to  appear  on  a  fixed  day ;  if  he  fail<Kl 
t*  Appear  the  ctnirt  bell  was  rung  and  the  aecuse<l  summon<M]. 
Lfter  the  thinl  summons  the  case  was  procee<led  with.  A 
CHirth  summons  was  then  issued,  and  if  he  still  failed  to 
ppear  a  decree  of  priMe  (Ir  roiyn  was  pronouncefl  against  the 
fitOAed,  which  made  him  subject  to  instant  arrest.  If  arrested 
^^  was  still  allowed  to  defend  himself,  but  the  evidence  taken 
tt  hin  aliMence  held  go<>d,  and  the  Crown  was  not  rei|uire<l  to 
•^1  then**  witnesses  'le  iioro.  The  trial  then  went  on  in  the 
••^lal  way.  Where  the  penalty  was  a  tine  the  case  could  l)e 
*^^poundtsl.  as  was  customary  in  Janssen*s  time. 

XiiM>r  criminal  offences  were  tried  in  Capetown  l>efoi*<»  one 
^t^QiuiisHioner  of  the  Court  of  Justice,  ami  in  the  country  dis- 
•■icU  by  the  landdrost  and  heemraclen.  The  mode  of  proce- 
■On?  was  aluKist  identical  with  that  which  had  prevaileil  since 
'•wren's  Instructions.  The  si»ntences  of  the  commissioners,  or 
^  A  Hiiigle  c«>nnnissi<mer  or  of  the  lan<ldn>st  and  heemnKien 
UiW  lie  bifiught  in  review  Ixjfore  the  full  Couit  in  two 
*"«}••*  — «.it her  by  rehearing  {I'emulifle)  or  by  appeal.  The 
'jniier%^Hs  a  moi-e  sinnmary  pn)cee<iing  than  the  laiier.  lii 
fUu/ii/if*  the  ptM-s^jii  e<>nvicte<i  fleponil^sl  25  K<ls..  which  were 
jrf#-it»ii   if   the   i|fH*isif)ii   t>f   ih«*    full    Court    w«»nt  against    him 
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Afipeals  could  not  Ik*  noted  aft«r  confemion.  and  n<>  afipil 
WAS  entort^iined  ffom  the  full  Coui-t  unlewi  the  death  ^tentnet 
had  l>etMi  pronounced.  Fi-oni  the  other  oourtM  apptfal^  <mly 
lay  \vhen»  the  sentence  involved  public  puniKhment  iir  i  i» 
ol*  ni(»re  than  100()  Rds.  Appeals  from  landdrost  and  K#f»- 
raden  eonid  l)e  brought  ♦'ither  lH»fore  the  circuit  emit  t 
l)efore  the  full  Court. 

The  following  year  the  pi-ocedui-e  with  rejrard  to  th*-  •rrK 
of  criminals  was  somewhat  nioditicMl.  We  have  seen  that  k 
th«-  procednn*  of  1570  and  by  that  of  1819  no  anvnt  n^ 
take  place  without  a  decree  of  the  Raad  van  JuHtitie.  Byi 
proclamation  of  the  loth  Septeml»er.  1K20,  a  new  c«>ui1  c<« 
sistini;  of  a  single  heemraad  was  efltabliHhed.  and  powrr  n 
jfiven  t<»  the  heemraad  t<i  arrest  witluiut  a  previous  Hniw 
From  this  c*ourt  an  appeal  lay  with  the  crmrt  of  1aii<Mp« 
and  litremraden.  In  1S25  i)etty  police  cases  were  takt-n  (m 
the   Fisciud  and  entrusted  t^)  the  chief  police  r»tlicer. 

In  1h2()  the  court  r>f  the  connnissioner  wa^  M-pinStf 
tVom  tlir  Court  of  Justice.  an<I  a  separate  mapstnit*-  i| 
{Klin ted.  In  \H'21  a  chart<*r  of  justice  wa>«  isHUed  estahli«hii 
tht>  Supri'Uit'  Court,  and  resident  magistrates  instead  nf  !«ni 
dritMs  and  ht*enn*aden.  By  Onlinance  40  of  In2k  th*-  rriinin 
pnK'cdun*  i>f  the  various  courts  was  a^in  altered.  an*i  •< 
liliHhrd  u)M)n  the  Iwists  which  still  prevails.  It  is  n«it  n«e^ 
sjiry  t<i  deal  with  this  Ordinance  fully,  as  it  differs  i*nly 
detail  t'i.*om  the  crinnnal  practice  which  prevails  to^ay  I 
this  Ordinance  the  criminal  proctKiure  of  the  ci»Kiny  «: 
brought  still  mi»re  int<»  line  with  that  which  prevailed 
Knt^land.  and  the  oltl  Dutch  prfM^nlure.  where  it  niatrfi*! 
ditfered  fi-<im  the  Kn^lish  practice,  waft  swept  away,     l^oiv 
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e  Mame  y^tr  a  police  court  and  a  court  of  refiideot   magiR- 
%te  for  Capetown  and  the  Cape  district  were  established. 

In  IHSO  the  basis  of  the  present  law  of  evidence  was- 
titxluced.  and  the  qualification  of  persons  liable  to  serve  on 
rand  and  Petit  Juries  Kxed.  Since  then  changes  have  been 
ade  in  the  criminal  procedure,  some  of  considerable  moment, 
ch  an  allowing  accused  persons  to  give  evidence;  but  on 
«  whole  the  main  principles  of  the  criminal  procedure  as 
id  down  by  Ordinance  40  of  1828  have  been  adhered  to. 
»  the  later  alterations  are  mere  matters  of  detail,  well 
lown  t«>  all  students  of  colonial  law,  no  useful  purpose 
ill  be  served  in  tracing  the  history  of  criminal  procedure 
Dm  1H2S  to  the  present  day. 


CHAPTER  XXXV. 

THE  INFTXENCE  OF  ENGLISH  LAW  ON  THE  DEVEI»1 
MENT  OF  THE  ROMAN-DUTCH  LAW  IN  SOm 
AFRICA. 

Enciltsh    law  has   exerted   a   very  ntronfr  inflnence  upfw  A 

law  of   South   Africa,   and  that  inflnence   i«   nteadily  pwrin 

crreater    in    almost    every   department    of    law.      In    ^^nnr  n 

s})ects    the    introduction    of    English    law    into    Sonth   .\lne 

has   been   slow   and    insidions:    in   other  i-enpecta  it  han  \wt 

rapid   and   overwhelming.     The   influence  exerted   by  En^rfe 

text-lxH>ks  and    by   the  decisions    of    the    English    court*'  hi 

tf'nded    gradually    U)    modify    the    principles    of    the    Rcutf 

Dutch    law    and    to    bend    them    so   as    to    asHume    th**  f'<i 

of   sinn'lar    English   principles.      On    the    other    hand.    Enirli^ 

statutory    law   has   fref|uently  been   taken  over  by  the  S«t 

African    legislatures,   and    with    the   statute   have    be*»n   in«»< 

porated    those    principles   of    English    law    which    accoinpiB; 

its  interpretation. 

Thus  the   introrluction  of   the  English  jurj'   system  wtt* 

sjtatefl    the    adoption    of    the    English    nilea   of    evidence.    I 

then*fore,    wt»    analyse    the    different    waya    in    which    Enjfli' 

taw   has   lN'«'n    infuse<1   into   the    Roman-Dutch  .system  ^'f  l>^ 

as    it    pn*vaiU*d    in    the    Cape    Cohmy    prior    t4>    the   ann^vi 

tion.    I    think    we    shall    find    that    there   are    three   prinrip 

channels  : — 

( 1 )  Th«*  English  legal  text-lxx)ks  and  the  decisioni^  •'f  tl 

c«»inmoii  law  and  ei|uity  courts. 
.186 
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(8)  The  deciH]on8  of  the  Privy  Council. 

(3)  The  HUtute  law 

Beriden  the^e  main  channels  there  are  numeroos  other 
lyn  in  which  both  the  law  and  practice  in  South  Africa 
▼e  been  affected,  but  these  are  far  too  subtle  to  follow 
[th  any  degree  of  accuracy.  Thus,  for  instance,  the  lar^ 
miuercial  relations  between  the  colonies  and  the  mother- 
mitay  have  caused  English  forms  of  contract  to  be  adopted 
bieh  contain  terms  that  are  unknown  to  the  Roman-Dutch 
w,  and  the  frei|uent  use  of  these  terms  has  sometimes  led 
ilh  the  courts  and  practitioners  to  incorporate  into  con- 
■eta  EUiglish  legal  ideas  of  which  the  Roman-Dutch  law 
a«  ignorant.  For  our  purposes,  however,  I  think  this 
■id  of  influence  may  well  be  classed  under  the  first  head. 

(1)  Text-books  and  Decisions. — The  English  barrister  who 
fecods  a  South  African  court  must  often  wonder  what  we 
^y  mean  when  we  say  that  the  Roman-Dutch  law  is 
m  common  law  of  South  Africa.  He  hears  a  dispute 
Mil  a  contract,  or  perhaps  an  action  for  damages  in  a 
Kttaing  down  case.  He  hears  the  pleadings  read,  and  to 
bi  the  claim  in  convention  and  claim  in  reconvention, 
^  declaration,  plea  and  rejoinder  are  familiar  terms.  The 
itj  form  in  which  these  are  couched  is  the  same  as  he  was 
imiUmied  to  in  England.  The  rules  of  evidence  are  the 
i^ne  he  learnt  at  his  Inn  or  College,  and  when  the  argument 

readied    he    hears   (|Uotations  from  such    familiar   b(X)ks   as 

ddison     or     Leake     on     (\mtnictM,     Addison    or     Pollock     on 

ortM,  and    he    tin<ls   that    lx)th    Bench    and    Bar   i-efer   to    the 

Une   law    repf)rts    with    which    he    was   familiar    in    England. 

lie   arguments  are   closed,   and    the    decision    is    given    upm 

z2 
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English  authorities,  and  aometimeR  not  a  Hinj^le  Dntch  tot 
rity  is  even  canually  touched  upon. 

I  open  the  twentieth  volume  of  the  reports  of  the  Snpn 
Court  of  the  Cape  Colony,  the  first  that  ooines  to  hand,  i 
I  find  the  ease  of  Mnrmy  v.  Flndlay  cf*  Co,  (p.  1441    II 
a  (question  of  partnei-ship.     Several   Enj^lish  and  not  a  ni 
R<^man-Dutch  authority  are  referred  to.     On  pa^se  154  \s 
ease   of  Faii^hnin)   v.  Pepper,      It   is  a  case  of  prindptl  i 
atrent.      Again    English   authorities  ai-e   quoted   and  no  ft 
ence  is  made  to  Dutch   books.     Next  I  shall  take  an  api 
from  Rhodesia  (p.  238).      The  question  was  whether  a  Wfi 
was  liable  for  rent  where  the  leased  property  had  been  l« 
down  during  the  currency'  of  the  lease.     Upon  this  point 
would   hardly  have  expected  any   English  anthoritief^.  bed 
our  law  of  lease  diHers  so  materially  from  English  law; 
I   tind   no  less   than  a  dozen    English   authorities  referred 
So   one    might    take   up   an}*    volume    of    South   African 
reports,    and    find    either    English    authorities    alone  or 
Englisl)  and    Roman-Dutch  authorities  quoted  aide  by  aA 

This  was  the  case  even  in  the  South  African  Repablit 
the  Oi-aiige  Fn»e  State  before  thej*  became  British  tfciit 
Wlicrever  the  English  law  is  at  all  aimilar  to  the  Ihw 
l>ntch  law  we  find  the  English  cases  referred  to  inoit 
c|UriJtly  tiian  the  Dutch  writers.  The  reason  for  thi«  i» 
fill  to  seek.  The  barristers  who  practise  before  the  Sf 
At'ri(*an  courts  have  most  of  them  received  their  legal  cd 
tion  at  some  English  university,  or  have  been  called  to 
Hai  at  the  Inns  of  Court.  Those  who  have  .ntudied  k^ 
Siutl)  Africa  have  had  to  i>ass  examinations  in  which  Eni 
law  l'orm*i  no  small  factor. 
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M(Mneover,  Roman-Dutch  law  ceaned  to  be  practifled  in  Hol- 
jxl  after  the  end  of  the  eighteenth  century,  and  therefore 
lere  can  be  no  reference  to  modern  cases  except  nxxeh  as  have 
tarred  in  South  Africa.  Here  the  Held  has  been  very  small 
ootnparison  witli  that  of  England  and  America,  and  there- 
"e  the  practitioners  naturally  search  for  principles  and  pre- 
lects in  those  text-books  and  reports  with  which  they  have 
dome  familiar.  These  are  generally  English  law-books, 
mgh  American  text-writers  and  reports  are  also  referred 
The  latter  have  principally  found  their  way  into  S<juth 
rican  courts  through  the  excellent  works  of  Judge  Story. 

Again,  many  of  the  earlier  judges  at  the  Cape  were  men 
VAuced  in  yeai-s  when  they  came  to  South  Africa,  and  their 
ral  training  had  been  confined  entirely  to  English  and 
r>ieh  law.  It  is  therefore  no  wonder  that  Englisli  ideas 
ve  gradually  nuxliHed   the  principles  of   the   Roman-Dutch 

It  would  scarcely  be  profitable  to  deal  with  this  matter  in 
t^l,  though  reference  to  a  few  cases  may  not  be  out  of 
^oe.  It  has  been  a  matter  of  considerable  discussion  whether 
e  Roman-Dutch  law  required  consideration  to  support  a  con- 
let  In  the  Supreme  Court  of  the  Cape  Colony  Sir  Henry 
■  Villiers  held  that  it  was  necessary ;  in  the  Tran^tvaal 
Bpreme  Court  Sir  James  Rose-Innes  held  that  it  was  not. 
ow  there  can  be  very  little  doubt  that  the  decision  of 
lUx'it^fU'r  V.  perry  was  y^vy  much  influenced  by  th«i  fact 
iat  in  England  conMidenition  w*ts  i*ei|uii*e<l  to  support  h  cou- 
ld. Sir  Henry  de  Villiers  deci«le«l  that  our  law  retjuiivd 
•nsideration  to  found  a  claim  on  a  conti-act  for  sn  vio»» ; 
idgv    I>enysHen   was    not    pn^paretl    X/y   adopt    that    view,    but 
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Judcre  Fitzpatrick  clearly  based  his  deciaion  on  the  Ea 
law.  It  iH  alno  noteworthy  that  the  only  authoritieA  qi 
from  the  Bar  in  Hupport  of  the  view  that  oonaideratioii 
neeessar}'  to  support  a  conti^ct  were  EngliHh  text-buob 
Kncrlish  decisions.  It  is  true  that  Sir  Henry  de  \ 
Wsed  his  decision  on  the  Roman-Dutch  law:  but  hi» 
found  no  favour  with  Jud^e  Denyssen,  and  but  for  th 
of  Judge  Fitzpatrick  the  view  of  the  Chief  Juatice  migt 
have  been  accepted.  The  doctrine  of  conaideration  wu 
known  to  the  English  law,  but  even  if  known  to  the  1 
law  it  was  not  universally  recognised  and  was  extn 
doubtful.  In  the  Cape  Colony  English  influence  deeidei 
l>oint  in  favour  of  the  principle  adopted  by  Euglish  lav. 
Again,  in  Seaiille  v.  CUley  (9  S.C.  39)  one  of  the  i 
was  whether  the  Lex  AnuHtasUnM,  by  which  the  cewk 
ok'  a  debt  could  within  a  year  be  made  to  dincloiie  vhi 
{Mild  for  it  and  compelled  to  accept  that  amount  fma 
dt*btor.  applie<l  to  the  case  in  queation.  There  is  very 
doubt  that  the  Le.r  AmiHtasifivu  wan  conKidered  lav  bv 
Dutch  jurists  of  the  latter  Imlf  of  the  eighteenth  ccfl 
( \  an  (ler  Keessel.  668.  664)  in  ho  far  that  the  debtor  hd 
right,  within  a  }'ear,  of  paying  the  oesaionar}'  what  the  li 
liarl  given  for  the  debt.  Ttiere  was,  however,  in  Holland  • 
in  the  seventeenth  century  a  tendency  to  d(»  away  vith 
L^r  AvasfaHiavu.  It  interfered  with  commerce,  aad 
unknown  to  the  English  law.  Sir  Henr}'  de  Villici«> 
has  always  shown  a  desire  so  to  interpret  the  RooiaB-n 
law  as  to  bring  it  into  line  with  modern  ideas  and  wo 
practice,  came  to  the  ciinclusion  that  the  Lex  An0d»ii 
was    inc(»nsistent     with    South    African    uaagea,   and   tlii 
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hoald  be  regarded  am  an  abrogated  law.  He  nays:  "The 
LmcluKion  at  which  I  have  arrived  a8  to  the  obligatory 
at  are  of  the  body  of  laws  in  force  in  thiH  colony  at  the 
ate  of  the  Britifih  occupation  in  1806  may  be  briefly  stated. 
lie  prenumption  iH  that  every  one  of  these  laws,  if  not 
fpemled  by  the  local  legislature,  is  still  in  force.  This  pre- 
aiuptioii  will  not.  however,  prevail  in  regard  to  any  role  of 
iw  which  is  inconsistent  with  South  African  usages.  .  .  .  Any 
Kiteh  law  which  is  inconsistent  with  sucii  well-established 
Datoiu,  and  has  not.  although  relating  to  matters  of  frequent 
eeorrence,  been  distinctly  recognised  and  acted  upon  by  the 
^pretne  Court,  ma}*  fairly  be  held  to  have  been  abrogated 
y  disuse'*  (p.  44). 

Now  South  African  usages  are  often  built  up  on  the  cora- 
iierctal  practice  prevalent  in  England,  and  in  this  way  the 
iftgiish  commercial  law  is  gradually  improving  the  Koman- 
Llutch  law  by  adapting  it  to  modem  customs.  In  many 
branches  of  law  this  tendency  is  very  obvious,  such  as  part- 
nemliip  and  agency.  In  other  matters  the  influence  is  mora 
Mibtle.  but  at  the  same  time  very  real. 

(2)  The  judgments  of  the  Judicial  Committee  of  the  Privy 
i*<iaiicil  have  had  a  \ety  gieat  influence  upon  the  decisions 
oC  the  South  African  courts.  I  do  uot  allude  to  those  eases 
^hieh  liave  gone  to  the  Privy  Council  from  South  African 
Kmrts.  and  where  their  decision  is  that  of  an  ultimate  cooit  oC 
appeal,  but  to  decisions  of  the  Privy  Council  on  commercial 
^OrHtioii>i  rai.se<i  in  other  c<»lonies  where  the  Koman-Dutch  law 
l«j<»  uut  prevail. 

JudjiC^  as  a  rule  do  not  like  their  decisions  upset  oa 
^ppr*al    and  where  they  tind   a  decision  of  the   Privy  CJouncil 
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on  a  (|ue8tion  raised  in  Austi-alia,  they  will  apply  it  t) 
similar  set  of  facts  brought  before  a  Sooth  African  »«! 
unless  the  distinction  between  Roman-Dutch  and  En|rli««h  ii 
is  very  flafi^nt.  If  the  two  systems  can,  with  not  X***  uin 
subtlety,  be  brought  to  harmonise,  the  voice  of  th^  Pri^ 
Council  wi)l  prevail.  Even  to  iJhiter  dicUi  of  th«r  Pri» 
-Council  great  weight  is  attached.  This  is  only  natural.  ( 
the  Roman-Dutch  law  is  not  a  system  with  which  the  Jadid 
Committee  has  grown  up.  and  it  must  often  bi*  diflknlt  i 
the  judges  who  have  laid  down  a  principle  as  applrinjE 
AXi  Australian  case  to  recognise  the  finer  distinction^  Mv' 
the  law  of  contract  as  it  prevaiU  in  England  and  thf  pri 
ciples  adopted  by  the  Roman-Dutch  law.  Hence  ^^4 
African  judges  conclude  that  what  the  Privy  Council  J 
applied  to  an  Australian  cn.<)e  they  will  in  all  pmbabili 
apply  to  a  South  African  dispute,  and  therefore  they  atti 
more  importance  to  a  clictum  of  the  Privy  Council  tliao 
the  decisions  of  other  court**. 

Again,  as  the  Judicial  Committee  is  more  oinvfrd 
wit!)  English  than  with  Roman-Dutch  law.  even  in  \\* 
cases  which  come  U)  them  from  South  African  court"*  th 
are  apt  to  find  a  greater  similarity  between  Ruinaii-lHii 
law  and  English  law  than  South  African  lawyers  can  •] 
cover,  and.  having  found  the  similarity,  the  decision^  *i  Kniri 
<*<)urts  are  applied  to  the  solution  of  the  problem.  In  t 
way,  therefore,  a  great  deal  of  English  law  liaK  Ijeen  inr 
porated  into  the  law  of  South  Africa.  Tlie  deciMon  i 
Privy  Council  is  th<'n  extende^l  to  other  cases,  and  the  En^i 
principles  \\\\^m  which  tht*  Privy  Council  relietl  are  n*|!ar 
as  identical  with  th(>«e  of  the  Roman-Dutch  law.  and  lArxt 
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.  afterwanlH  made  luther  to  the  decisionn  of  the  Elnglish 
mrtA  to  wtiich  the  Privy  Council  has  gone  for  its  law 
ban  to  the  principleH  of  ttie  civil  law  as  they  prevailed  in 
lolUnd. 

Both  thene  influences  iiave  operated  in  all  the  South 
^frioan  courts.  I  have  )jriven  a  few  instances  from  the  courts 
f  the  Cape  Colony.  If  reference  is  made  to  the  Natal  Law 
tcports  it  will  be  found  that  the  influence  of  English  legal 
fetii  has  been  greater  in  Natal  than  in  any  other  South 
^ricao  colony.  Of  the  earlier  judges  and  advocates  the 
^^jority  were  educated  in  England,  and  onl^*  ac(|uired  a 
nowledge  of  Roman-Dutch  law  late  in  life.  An  exception 
^t»i  be  made  in  favour  of  Chief  Justice  Sir  Henry  Connor, 
'iio  always  strcjve  Uy  uphold  the  priudples  of  the  civil  law. 
«ndeH  these  there  are  other  reasons,  upon  which  it  is  un- 
eensary  to  dwell  here,  which  induced  the  Natal  courts  to 
mn  more  u])on  English  than  upon  the  Roman-Dutch  law. 

The  practice  of  referring  to  English  decisions  was  not  con- 
i>cd  to  the  English  colonies  of  South  Africa.  During  the 
eriod  that  the  Transvaal  and  Orange  Free  State  were  fi*ee 
Republics,  and  whilst  the  official  language  of  their  superior 
^*Wm  was  Dutch,  English  authorities  were  citeil  from  the 
••r  and  received  by  the  Bench  with  approval.  The  decisions 
f  the  Supreme  C<^urt  of  the  Cape  of  Good  Hope  were  almost 
^  MiUioritative  in  the  Transvaal  and  Orange  Free  State  as 
^y  were  in  the  Cape  Colony ;  and  as  these  decisions  are 
ngv<i  Milli  English  ideas,  so  luiturally  the  decinions  of  tlie 
^publican  CDurts  base<l  upon  them  were  also  artect<Nl  by 
Q^Ii^'h  jurisprudence.  The  process  is  still  >r')in^  on.  and 
iw    that     the     uumi     important     |>Art     of     South     Africa     is 
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Kritish    it    is    likely    to    t)e   greater   than    it    was  befoR 
annexation  of  the  two  Republics. 

(H)  I  now  come  to  the  statute  law.  Here  the  inA 
of  Entrlish  legal  ideas  is  overwhelming.  Many  bimiieb< 
law  have  iK'en  wholly  taken  out  of  the  Ronian-Datch  qr* 
and  English  law  substituted  in  their  stead.  Tliii^  pr 
naturally  began  in  the  Cape  Colony,  but  through  the  | 
moral  influence  exerted  by  that  colony  in  South  Afric 
was  extended  to  the  Republics  and  other  colonies  Be 
the  cases  where  English  law  was  entirely  sufaKtitatcd 
Koinan-l)utch  law,  there  are  other  cases  in  which  the 
stitntion  has  been  partial  only.  Then  there  are  aM»  « 
the  principles  of  the  Roman-Dutch  law  were  retained. 
slight  modi ticat ions  introduced  based  upon  English  pnctia 

Fii-st.  then,  there  are  certain  Imperial  statutes  which  i| 
to  South  Africa  as  well  as  to  the  other  colonits^  Tl 
of  course,  are  l)ased  exclusively  upon  English  law.  ? 
we  come  to  a  series  of  statutes  where  the  Ronun-I^ 
law  and  practice  are  completely  swept  away,  and  t 
law  und  practice  ba.sed  upon  English  law  is  i»ab<iti 
Tiiuugh  a  grt*at  part  of  the  criminal  law  of  South  Aftie 
lia.sed  upon  the  Roman-Dutch  law,  the  criminal  proftdv 
far  more  English  than  it  is  Dutch.  The  criminal  pnttio 
South  Africa  may  be  described  as  English,  with  here 
there  a  renuiant  of  the  old  Dutch  procedure. 

The  introduction  of  the  jury  system  and  tlie  nielw 
examining  and  cross-examining  witnesses  led  to  tiir  K 
tion  ni  the  English  law  of  evidence  with  slight  luudiMi 
Thu^  the  Evidence*  Act  of  \h:\0  provided  certain  rob 
the    admission    of    evidence    in    courts   of    law    diflerinf  < 
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rgeiy  from  the  old  Dutch  practice.  Moreover,  where  CMee 
QMe  for  which  the  new  law  makes  no  proviBion  the  judges 
v  required  to  go  for  their  law  not  to  the  common  law  of 
le  Cape  Colony,  but  to  the  law  of  England  as  administered 
1  English  courts.  Act  17  of  1859  introduced  similar  pro- 
MODS  into  Natal. 

A  great  deal  of  the  Cape  Evidence  Act  was  embodied  in 
w  filatute  laws  of  the  two  Republics,  but  apart  from  statute 
iw  the  High  Courts  of  the  Transvaal  and  Orange  Fnie  State 
IwAyN  referred  to  English  authorities  in  matters  of  evidence. 
liM  waM  partly  due  to  the  fact  that  the  Cape  decisions  on 
SMtionH  of  evidence  were  l)ased  upon  English  law.  and 
•Hly  because  EUiglish  law  is  so  immeasurably  superior  to 
(oman-lhitch  law  on  this  point,  besides  being  so  much  more 
KiMiible. 

Tlie  introduction  of  the  jury  system  in  criminal  cases, 
kich  was  taken  over  by  all  the  colonies  and  states  of  South 
fHci.  rendered  this  change  imperative.  After  the  annexa- 
^  uf  thf  Transvaal  and  Orange  River  Cok)ny,  ordinances 
Ittrding  evidence  were  passed  assimilating  their  statute  law 

Ihisi  re«ipect  to  that  of  the  Cape.  These  statutes  in  no 
^y  altered  the  procedure  which  had  existed  in  the  Republics, 
CKigh  they  established  the  practice  on  a  firm  basis. 

lu  lHi>o  a  Mercliant  Shipping  Act  was  passed  in  the  Cape 
*ifjny.  the  pn>visions  of  which  were  based  upon  English 
^Htiiiie  law.  Into  this  was  incorporated  a  number  of  sec- 
ri<^  nf  tli<*  Imperial  Merchant  Shipping  Act  of  XH'A,  In 
*fcr<jUence  of  thf  rep<irt  of  a  commission  ap{K>inte<l  to  in- 
ir»-  ifiu.  the  reform  of  the  law  of  the  Cape  Colony,  an 
t    wah   [iaH»4ed    in    1H79  by   the  Cape   Parliament,  called   the 
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General  Law  Aniendment  Act.  The  preamble  sayn  that 
existing  general  law  of  the  colony  i«  in  neveral  iiKu 
unsuited  to  the  advancing  trade  and  the  altered  cirranvtii 
of  the  country,  and  that  it  in  advisable  to  bring  the  cnlo 
law  more  in  accord  with  modem  principles  of  legisUtioD. 
these  reasons  the  legislature  enacted  that  in  all  maritime  e 
English  law  should  take  the  place  of  the  Roman-Datch 
The  same  rule  was  to  apply  to  marine,  life  and  lire  idmhi 
stoppage  in  transitu  and  bills  of  lading.  With  re^ 
these  subjects  local  Acts  take  precedence  to  the  Enf 
piactice,  but  where  the  local  Ordinances  are  nilent  n*» 
to  be  had  to  the  decisions  of  the  English  courts  expUnt 
of  the  law  as  it  then  existed.  Later  English  statut^A.  oi 
s()ecially  adopted  by  the  colonial  legislature,  are  not  bind 
Laetiio  pnorviifi  and  the  right  of  remission  of  rent  ittmi 
mervedia)  on  acc<nint  of  injury  to  leasehold  land  arinng  I 
tempest,  inundation  or  other  unavoidable  misfortune  weft 
abolislied. 

Prior  to  the  (lansing  of  Acts  26  of  1873  and  S 
1874  the  right  of  free  testation  did  not  exist  in  the  1 
Colony.  Every  child  had  a  claim  upon  the  •»?4tat«'  'rf 
I)a rents  unlcRs  it  had  been  so  undutiful  as  to  merit  J 
htritance.  The  Roman-Dutch  law  also  made  provi««kiii 
the  children  of  a  former  marriage  in  case  either  {■ 
desired  to  marry  tigain.  These  principles  were  repoji 
to  English  law,  and  were  swept  away  by  the  aborH 
tit»ne<l  Acts,  which  emict^  that  the  Lejc  hie  nlicUtU 
Falcidian  and  Trel>ellian  fourths  as  well  as  the  legitii 
fK^rtion  shouitl  U*  abolished.  Natal  followed  suit  in  I 
but    th*»   Republics   retained   the  old    law.      Aft«r   the  lao 
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)f  1900  the  new  colonien  adopted  the  name  law  ait  the 

no    tliat    the    refltrictionR    on    parents    which    exist    in 

rien    where    the    civil    law    prevailft    no    longer    exist    in 

Africa. 
i  the  Roman-Dutch  law  certain  pei*HonH  had  prior  rights 
the  property  of  others.  These  ri^htn  are  called  tacit 
^e  or  tacit  hypothecation,  though  legal  mortgage  or 
hypothec  in  a  preferable  tenn.  Thus  the  Government 
a  prior  claim  over  auctioneers  and  postmasters  for 
^*s  due  to  it;  minors  over  the  estates  of  their  pro- 
and  persons  who  repaired  ships  or  houses  were 
wl  a  preferent  right  over  mortgagees.  These  and 
similar  preferent  rights  were  abolished  by  Act  of 
iroent;  so  that  our  law  was  brought  into  line  with 
Kh  law  in  this  raspect  also. 

ie  Roman-Dutch  law  of  insolvency,  like  the  old  English 
uptcy  law,  was  very  crude.  The  English  bankruptcy 
wa>  greatly  improved  during  the  first  half  of  the 
f»enth  century.  I>uring  the  latter  half  the  amend- 
4  were  more  in  the  details  than  in  principle.  In 
the  Cape  Colony  introduced  an  Insolvency  Ordinance 
which  the  insolvency  law  of  the  whole  of  South 
A  was  afterwards  mcxlelled.  This  Ordinance  was  founded 
r  upon  Dutch  practice  and  partly  upon  earlier  Eaiglish 
:es.  and  in  this  way  a  great  deal  of  English  bank- 
y  law  was  intro<lueed.  Although  the  main  principles 
I*  iiisi.jveney  law  of  Soutli  Africa  are  founde<l  upon 
sh  ul^Ah,  yet  the  Roman- Dutch  law  applies  to  many 
le    d»*lails,    sucli    as    preference,    the    vesting    of    owner- 
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In  fixing  the  age  of  majority  at  twenty-one  and  in  ^prrr 
of  the  cerenionien  of  marriage  Roman-Dutch  law  hai>  gin 
way  to  English  law.  The  name  in  the  cane  in  the  excmti 
of  the  so-called  underhand  wills. 

Natal  has  taken  over  all  or  almost  all  the  niodificttin 
introduced  into  t)ie  Cape,  and  has  outstripped  the  (a 
Colony  in  the  desire  to  anglicise  our  law.  This  colony  tlh 
past-nuptial  contracts,  and  has  introduced  many  of  the  nl^ 
tionable  elements  of  the  Statute  of  Frauds.  Here  aki' : 
Attorney-Cieneml,  like  the  king's  prcictor.  may  ini^rfrft 
divorce  suits  for  a  period  of  three  months  after  the  '>nirr 
grant4»d,  and  divorces  for  malicious  desertion  are  n**\  e 
sidennl  final  until  the  lapse  of  ten  months. 

Tht»  new  colonies  have  largely  followed  the  lea*!  ••(  t 
Cape  legislature  in  the  introduction  of  English  niemiii 
law  and  the  right  of  free  testation.  The  Le,r  lute  ffliefah  i 
many  of  the  tacit  hypothecs  have  been  abolishe<l  in  tb 
colonies  since  the  aiuiexation. 

There  is  anr)ther  class  of  statute  law  in  which  Enijl 
law  has  Imm'u  intnHluced,  though  not  at  the  expen«ie  irf  ' 
Homan-l hitch  law.  I  allude  to  such  institution^  as  v 
unknown  to  the  eighteenth  century.  To  this  class  irf  c 
Ix'long  the  linn'ted  liability  laws,  the  winding  up  of  cmiipMi 
the  telegraph  laws,  laws  relating  to  l)enetit  societieH,  and  gen 
ally  ti»  such  matters  tvs  were  not  dealt  with  by  the  Komi 
Duteli  writers.  In  suits  arising  under  the  Htatut«^i  <w  tk 
siibjeet'i  our  courts  naturally  go  to  English  case^  ^^  «>« 
them  in  the  interpretation  of  laws  founded  upon  Engl 
precedents.  The  instances  mentione<I  above  are  not  by  i 
means  ••xhaustive.  but  they  serve  as  typical  ezampleih  tc  A 
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m  in  the  »tatate  law  of  the  South  African  coloniefl  En^h'nh 
wm  have  modified  the  Roman-Dutch  law. 

HaA  thin  wholenale  incorporation  of  Englinh  law  improved 
r  South  African  law  ^      On  the  whole  the  anHwer  mu8t  be 

the  affirmative,  though  in  many  cases  the  introduction  has 
Ml  done  in  an  unscientific  manner.  Lazy  and  ignorant 
aaghtMmen  have  copied  whole  sections  from  English  statutes 
tbout  first  inquiring  how  these  conflicted  with  the  principles 

oor  law.  Terms  have  been  used  which  have  a  meaning  in 
iglish  law,  but  which  are  either  meaningless  in  our  law  or 
iVt  quite  a  diflferent  signification.  It  is  always  extremely 
Seult  to  incorporate  isolated  sections  from   the  statute  law 

one  country  into  the  statute  law  of  another,  especially 
bere  a  different  common  law  prevails.  Often  the  new  law 
«§  not  harmonise  with  the  old.  Thus  we  find  the  word 
Kminderation  '*  in  many  English  statutes.  In  England  it  has 
definite  and  well -ascertained  meaning;   in  the  Cape  Colony 

liaii  a  similar  meaning  in  many  cases,  but  in  other  cases  it 
Bl  not  bear  the  meaning  given  to  it  by  English  courts.  The 
Gecntor  and  administrator  of  English  law  are  not  the  same 
^  the  executor  and  administrator  of  the  Roman-Dutch  law. 
lie  English  easement  often  corresponds  with  our  servitude, 
■t  the  English  law  of  easements  does  not  correspond  with  our 
nv  of  ner%'itude8.  Hereditament  has  a  technical  meaning  in 
hgiiAh  law  derived  from  feudal  customs ;  to  our  law  it  is 
"'Mly  unknown.  The  woixIh  "deed"  and  'indenture"  eon- 
^  Ui  English  lawyers  what  they  do  not  convey  to  South 
'Hcan  practitinnen*.  We  talk  of  eonveysncers  in  this  country, 
*^gli  our  law  of  conveyancing  is  entirely  diHei-ent  from  that 

English  law.     We  find  phrases  use<l   such   as  "that  a  j)er- 
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son  shall  not  convert  a  thing  to  his  own  u«e  **  and  **  guflty 
embezzlement  or  larceny,"  though  the  bulk  of  the  Eiif[lr 
law  of  conversion  is  wholly  foreign  to  our  jurisprndence.  ti 
the  English  definitions  of  larceny  and  embezzlement  do  i 
apply  to  our  law  of  theft.  Similar  instances  may  be  luol 
plit»d.  Now  by  incorporating  in  our  ordinances  sections  fn 
English  statutes  including  these  terms  great  confusion  m 
arise. 

Then    certain    branches   of    English    law    have    been  uk 
ov(»r    as    they    applied     in    England    at    a    certain    date,  ii 
the     South    African    courts    have    been     rei|uired    to    jjo 
the    decisions   of   the    English   courts    for    their    law   in  th« 
branches.       Nothing    can    l>e    more    slipshod    and    unHci«*ntii 
Men    trained    in    the   study   of    the    Roman-Dutch   law.  wiio 
knowledge     of     English     law     is    often     ver}'    imperfect,  i 
rec^uired     to     Ije     familiar     not     only    with     the    deciriov 
English    courts,    but     with    all     the    shades    of    Englinh  li 
ujxni    which    the    decisions    ai*e    l>ased.      The    introdiicti<jo 
the    English    law   of   evidence,    English   maritime   and   Engii 
insurance    law  cannot    )>e    found    fault  with ;    bat   the  mini 
of    introduction    is    not    a    subject    upon    which    we   can  a 
gnitulate  ourselves. 

The  proper  coui-s**  to  adopt  is  not  to  take  over  a  wh 
(le{viirtment  <»f  English  law  en  (finite,  and  to  say  that 
English  decisions  up  t<i  a  certain  date  shall  apply.  Iwt 
detirinine  what  principles  of  the  English  law  are  to 
incoriMtnited  into  our  law.  t(»  fonnulate  these  principle^ 
that  they  jiannonise  with  the  principles  of  our  law  i 
then  Xn  give  them  legislative  sanction:  in  other  wonK 
havr   a   clear    idea    of    what    you    are    taking    over    fruin 
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EngliKh  law.  and  to  know  that  there  is  little  or  no  likeli* 
0od  of  a  conflict  between  what  yoa  take  over  and  what 
'vn  already  have.  This  has  been  done  in  the  case  of  the 
Klk  of  Exchange  Act.  and  there  is  no  reason  why  it 
■ntiot  be  done  in  other  cases  as  well.  What  the  English 
ftw  is  in  any  special  branch  can  be  ascertained,  and  where 
hert  are  divergent  views  one  or  other  of  these  can  be 
idopted.  The  law  so  ascertained  can  be  enacted  by  the 
oesl  legislature  either  in  the  form  of  a  Code  or  in  such 
itber  form  as  may  be  convenient. 

In  this  way  modem  English  ideas  may  be  incorporated 
Bto  oar  system  of  law  in  a  correct  and  scientific  manner 
mtcad  of  in  the  haphazard  way  in  which  it  has  been  done 
tt  the  past.  Judges  will  then  not  be  required  to  interpret 
Bsgiinh  law  sometimes  by  the  canons  of  Roman-Dutch  inter- 
^ittstion.  and  at  other  times  by  such  rules  as  have  been 
bom  time  to  time  adopted  by  judges  of  the  courts  at  West- 
ttiiwter  or  the  High  Court  of  Judicature. 

If  the  scientific  method  were  adopted,  then,  instead  of 
^ving  a  heterogeneous  mass  of  legal  systems,  as  we  have  in 
3oQth  Africa  to-day,  we  would  have  a  homogeneous  system 
^Msd  indeed  upon  principles  both  of  the  civil  and  of  the 
kmiiDon  law,  but  so  adjusted  as  to  form  one  harmonioua 
rhole. 


\^\ 
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PART  II. 

LAW  OF  PERSONS,  THINGS  AND 
OBLIGATIONS. 


CHAPTER  I. 

CONDITIONS  OF   PERH0N8. 

Having  completed  a  Rurvey  of  the  judicial  inNtitutions  and 
the  >^neral  law  of  the  Netherlands,  aH  well  as  a  brief  account 
of  the  various  jurists  who  systematised  and  expounded  the 
Roman- Dutch  law,  I  shall  now  turn  to  particular  rules  of  law 
and  endeavour  to  explain  how  the  law  which  we  apply  to-day 
in  our  courts  is  connected  with  the  customs  of  the  past 

In  the  foregoing  part  of  this  work  I  have  taken  a  general 
view  of  the  development  of  our  law :  in  this  part  I  shall  take 
particular  branches  of  the  law  and  strive  to  show  how  the 
mien  and  maxims  which  our  judges  follow  are  derived  from 
the  practice  that  prevailed  in  ancient  days.  In  some  cases 
we  shall  be  able  to  tind  the  origin  of  our  present  rules  in 
the  crude  laws  of  the  ancient  Gennaus ;  in  other  cases  the 
Franks,  Saxons  or  Frisians  will  be  responsible  for  the  law. 
Space  will  not  allow  me  to  do  more  than  trace  briefly  a  few 
of  our  more  important  rules.  I  shall  take  the  IntnMluctian  of 
iirotius  as  my  guide,  and  shall  consider  such  subdivisions  of 
the  law  as  are  likely  to  interest  the  modem  student,  tracing 
the  history  of  particular  rules  of  law  from  its  fountain-head 
to  the  present  clay. 

First,  then.  I  shall  deal  with  the  Law  of  Persons,  lirotius 
^lividt*^  persons  into  men  and  women,  and  these  again  into 
iiAlives  and  foreigners,  nobles  and  commoners,  clergj'  and 
laity.      The    two   last   divisions  are    manifestly   cro«s-di visions, 

441.1 
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Justinian's  familiar  division  of  persons  into  freehom  ixA 
slaves  is  not  touched  upon,  though  we  know  that  ti^x^n 
existed  with  both  the  Germans  and  the  (Sauls  (Hein.  J" 
Germ,  l>k.  I,  tit.  1  :  Tacit.  Germ.  c.  24,  25).  The  rea**on  mhy 
(irotius  omits  slaves  from  his  division  of  persons  in  beCit'* 
in  his  time  it  w«is  a  well-establishe<J  principle  of  the  Liw  i 
Holland  that  if  a  slave  set  f<x)t  upon  Dutch  soil  he  l»ectiu-» 
free  man  whether  his  master  desired  it  or  not  ((Srnenewf^^-n. 
J)e  Leff,  Ahrtpg.  ad  Innf.   1,  S). 

Let  us  consider  how  this  change  was  brou^jht  ab<»at  srti 
whether  it  applied  to  South  Africa. 

In  dealing  with  the  laws  and  customs  of  the  early  i'*^- 
mans  we  saw  that  the  |x»ople  wei-e  divided  int«»  nobler,  htr- 
men  an«l  slaves.  The  latter  were  not  domestic  servaiil*  *• 
with  the  Romans,  but  tillei-s  of  the  soil,  Cf>nipelle<l  to  flip}!;' 
tln'ir  masters  with  a  certain  fixed  <|uantity  of  jjraiii,  cattfc '^ 
cloth.  They  were  often  liberateil  by  their  master*,  Imt  *«*> 
fned  men  {lilt^*rti)  were  very  little  superior  to  slaves  iT*ri*- 
(ni'iii.  c.  2.")).  The  principle  of  slavery  was  adopter!  k -1* 
Krank>.  and  prevaileil  in  HoMand  long  after  the  intmHnrtv* 
of  the   feudal   system. 

Tin-  Flanks  adnn'tte<l.  as  a  general  rule,  that  pi-rsmi'*  ^^ 
rither  frr<*  or  not  free.  The  e(]uality  of  all  freenini  whiA 
may  have  existed  with  the  (vermans  whilst  they  were  wiuA-f* 
iii^  fiDm  place  to  place  had  certainly  ceased  to  exi*l  •ft'' 
tliry  M-ttled  tlown  into  se^Mirate  nations.  Social  di^tinrti*** 
exi-^ted  amoni^st  the  Franks,  and  they  divideii  the  {vsA^ 
iut««  iliHert'Mt  classes:  those  who  were  on  a  footing  of  famil'i*' 
lily  wiih  thf  king  formed  the  first  rank  of  the  frpeb^ 
It     ha-*    1m»ii    disputed  whether  the  Franks  recognified  •  «**^ 
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hereditar}'  nobleH.  The  Lex  ikdica  apparently  did  not  re- 
)i^\u^  such  a  caHte,  though  the  leaders  of  the  army  and 
Mihf  pemonM  who  were  in  the  immediate  nervice  of  the  king 
n  truMte)  were  regarded  a-s  more  privileged  than  the  rank 
tid  tile  of  freeboni  citizens.  The  freemen  {in  truste  daini- 
•fti).  afterwanlM  called  ant  rust  ioiies,  were  pentouH  rained  a-s 
I  were  to  the  peerage.  Gradually  those  who  belonged  to  the 
Mimruye  of  the  king  came  to  be  regarded  as  hereditary 
oUe>*.  Thtwe  who  were  not  free  were  either  Hlaves  or 
rntonH  who  held  a  position  between  the  freeborn  and  the 
ives.  The  latter  were  called  liti  or  Utes  in  Latin,  and 
/^K  or  luKpriyeii  in  Dutch.  Hence  during  the  period  that 
it5  Netherlands  formed  pait  of  the  Frankish  Empire  the  king 
j«*l  at  the  head  of  the  nation.  In  theory  his  office  was 
^tive.  in  practice  it  was  hereditary.  If  the  son  of  a  king 
^^  as  capable  a  man  as  his  father  he  succeeded  to  the 
t/ne;  if  he  was  inferior  to  his  nobles  they  might  at  a 
itical  period  elect  one  of  their  own  number  to  the  kingship. 
*tf  next  in  rank  were  the  nobles  (nobUe^,  vuUl),  and  then 
Ujt  the  mass  of  freeborn  (in^enui,  vrijen,  vrijling,  vryluiU. 
ynkannen).  Between  the  freeborn  and  the  slaves  proper 
Uie  the  liii  or  luMN*iyen,  and  in  the  lowest  rank  were  found 
<?  nlaves  (fterri,  tiUiveu), 

Tlie  freeborn  who  belonged  to  the  household  of  the  king 
*tNi$«ed  as  a  rule  a  larger  holding  of  land  than  the  others, 
^  consei|Uently  had  a  larger  numlx^r  of  liti  and  slaves 
l^riident  upon  them.  In  this  way  there  gradually  grew  up 
<htference  lx*tween  the  wealthier  agrarian  owners  and  the 
eat  bulk  of  thf  m^vuui  {muioftiflts).  In  the  relation,  there- 
fr*.  of  king  l«»  nobles,  of  nobles  to  other  ingenui.  of  ingenui 
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to  liti  and  of  liti  to  slaves  we  find  one  of  the  g^nn* 
feudalism  (Noordewier,  pp.  65-70;  Raepsaet.  vol.  4,  e  I 
Fockema  Andreae,  Bijdrfi/jen,  vol.  3  :  Schnider,  pp.  214  ^  •^ 
Amtzenius,  De  Cond.  Hovru  vol.  1). 

The  Freeborn  (Ingenui).  —  The  freeborn  {'mffrmu 
gtnul'iH  ordo)  were  persons  who  had  been  born  Irer  a 
who  had  never  ceased  K3  be  such.  They  formed  tht  i 
portant  part  of  tlie  people.  Whether  an  actual  di^iiKfi 
was  made  between  the  freeborn  Frank  and  the  Inr^ 
Roman  it  is  difficult  to  say,  though  one  would  infer  *ufh 
have  been  the  case  from  the  fact  that  the  tf-^njell  f«r  ki 
ing  a  Frank  was  greater  than  that  attached  to  a  Roiiuui 

The  principal  advantages  of   the   freeborn  wore  (K*fp^ 
vol.  4,  p.  138):— 

(1)  He  had  a  free  right  to  dispose  of  his  pn>j»i*rty 
yl)  He  wits  exempted  from  menial  service. 

(3)  He  had  a  capacity  for  civil  ami  military  service. 

(4)  He  was  uxempteil  from  all  forms  f»f  cirpitral  |'a»'i' 

moiit. 

(5)  His  cattle  couM  in)t  be  seized  for  debt. 
Slaves    (Servi).— During  the  Frankish    rule    X\\^   nm^ 

of  shives  was  very  great,  and  their  condition  deplo^•^ 
Thry  Wert*  of  two  kinds — those  employed  in  agricalttt 
w«>rk.  who  were  attaeh«K]  to  the  soil  iofl^-ripti  fjlr^fi^y  * 
those  who  were  in  the  personal  service  of  their  maM«fr\ 
is  dithcult  to  tind  out  who  compased  the  bulk  of  tljf  «* 
class.  In  all  probtibility  the  majority  were  persons  c«|<w 
in  war,  though  an  individual  could  become  a  slave  xhn< 
<leht.  through  marriage  with  a  slave,  through  being  tb 
cloned  as  a  child  and  in  many  other  waya. 
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The  owner  of  a  hlave  had  almost  absolute  power  over  him. 
Iiooj^h  the  mafiter  did  not  have  a  complete  jus  viiae  necisqive 
ver  hin  slave,  he  could  legally  kill  him  for  a  mere  trifle.     For 

theft  for  which  a  freeman  could  be  mulcted  in  a  fine  of 
i  Noidi  a  Hlave  could  be  killed  (Lex  Sal,  tit  42,  arts.  1,  4,  7, 

And  9).  The  master  could  punish  his  slave  with  such  cor- 
oral  punishment  as  he  thought  fit  (Lex  Sal,  tit.  37,  art.  4). 
"bis  harsh  lot  of  the  slave  was  considerably  ameliorated 
J  the  Chui-ch,  and  cruel  masters  were  often  punished  with 
ceocnmunication. 

The  law,  however,  gave  to  the  slave  no  persona  in  judicio. 
\  the  eyes  of  the  law  he  was  regarded  as  a  mere  chattel.  If 
slave  injured  a   freeborn  citizen  his  master  was  responsible 

the  same  way  as  he  was  liable  for  the  acts  of  his  animals, 
iginally  the  slave  could  not  contract  a  legal  marriage,  but 
r«>ugh  the  influence  of  the  Church  a  capitulare  of  869  a.u. 
X)gnised  the  legality  of  slave  marriages  contracted  with  the 
iisent  of  their  masters.  The  goods  of  the  slave  belonged  to 
^  master,  and  if  the  children  of  a  slave  succeeded  to  the 
odn  of  their  father  it  was  solely  due  to  the  permission  of 
e  uiaKter  (L^x  Sal,  tit,  28,  art.  2). 

These  are  the  main  features  of  slavery  during  the  Prankish 
^^tiarchy.  Raepsaet  thinks  that  the  slaves  who  fell  under  the 
UBgorj'  of  domestic  slaves  were  of  Roman,  whilst  the  slaves 
^  lived  on  the  land  were  of  German,  origin.     The  condition 

the  latter  was  probably  in  many  i*espects  better  than  that 

thf  former  (Raepsaet.  vol.  4.  pp.  142  *'t  Meq.).  In  tlu'st* 
o  cla^«es  of  slaves  there  were,  however,  many  grades  with 
fferent  privileges. 

The  EnA-anchised  (Ldberti).-  If  a  person  Im.l  voluntarily 
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passed  into  slavery  for  debt,  the  payment  of  the  debc  reoikf 
him    once   more   a   free   man.     The   ORual    nujde.  however 
which   a   person   passed   from   slaver}*   to   the   condition  of 
freeman    was    hy    enfranchisement.      The    Chnrch    Ciii'^in 
strr)vr    to    ameliorate    the    condition    of    slaveN.    and    ^ 
^ainerl    its    point    that    in    several    cases    slaves    who  j<4i 
the    C'liurch     could     l)ecome     freemen     a^inst     the    will 
their   mastei-s.      As    a    general    rule,   however,  a    slave  cm 
not    bf    iilx;ratt*d    except    with    the    consent    of    hi*    nia«i 
There    were    two    methods    of    enfranchisement  —  a   ^Wn 
and    a    Roman    method.      The    former    was    a    syniU)lir 
by    which    tlie    ma.ster   threw  a   coin  at   the   feet  of  thr  ki 
{fH*r    tlnntrinm    ai\ff    retjtm)    its    representing;    the    viiur 
tlie  slavf  {h'x  Sal.  tit.   2H).      The  principal    Roman  in.>d«* 
i*nf ranch isement    in    vo^ue   with   the   Franks    were  the  »u« 
ttt'fKMiif    in    fcrlenw    and    the     manumi^o    /*fr    rlnnffatk 

epixtnlii  ih. 

The    privilec^es    of    the   manumitted    slave    were   in  ui 
n's|N-cts  simihir  to  those  of  the  inj^nuus,  though   in  i«*'- 
sjH'cls  there  was  a  threat  difference.     (1)  The  liljertu*  rv^joii 
some  protector,  usually  his  former  master  or  a  church,  and 
his  iiiasti-r  could  «*xact   from   him  certain  services.  callHl  i^ 
mi'ui   lilrt^rftifis.      These  services  were   usually  of  a  \en'  li| 
naturt'.  antl   never  menial.      He  might   be  re<|uired  t4>  bon 
eandjf  oiic«*  a  year  at   the  tomb  of  his  master  or  to  pn^ 
him    with    snme    trivial    household    matter.       Sometime^,  hi' 
evtM".    tin*    fninihchisecl    slave    had    to    render    servicer  l<» 
master   nt'   an    onerous    nature,  and   then  the  enfraiichi5«w 
louid   hanlly  In-  recriirdi»d  as  cimiplete.     The  liberti.  thewfc 
u]N.ii  whnm  (»iirious  S4>rvices  were  imposed  oocnpied  a  pcnti 
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Iween  ingenui  and  ^ervi.  These  were  the  people  knowu  as 
i,  liUfH  or  lateu. 

Litee.— When  a  nlave  wa8  inauuuiitted,  but  fell  under  the 
mb  knowu  at)  liti,  he  might  be  required  to  pay  a  yearly 
ibute.  Thih  tribute  was  known  a8  Udimonium,  and  he 
Dtmrlf  as  a  lituH.  Fockema  Andreae,  speaking  of  this  claas^ 
jTft:    "  between  the    freeborn  and  the  HiaveH  there  appeai-ed 

the  FrankiHh  period  some  who  were  clearly  half  free 
!leii>.  They  were  probably  persouM,  origiiuilly  attaclied  to 
«  80tK  who  belonged   with  the  farm  upon  which  they  lived 

their  uiaHier,  but  who  were  no  closely  related  to  the 
rm  tliat  they  could  not  be  separated  from  it  at  the  wish  of 
tber  party,  and  with  reference  to  whose  services  certain  rules 
d  gromn  up  which  could  not  be  moditied  by  the  master 
ilhuoi  the  consent  of  the  litus." 

The  litus  possessed  most  of  the  privileges  of  a  freeborn 
tiieii.  except  that  he  was  compelled  to  occupy  the  farm  upon 
kieti  he  lived  and  to  pay  a  tixed  tribute;  he  had,  moreover^ 
»  right  to  take  part  in  public  assemblies.  The  position  of 
t  litus  in  the  Fraukish  period  no  doubt  formed  an  element 

the  couceptiuu  of  the  relation  between  the  lord  and  vassal 

the  feudal  period. 

Uradoally  the  bond  between  dominus  and  litus  (luer  and 
Krt^N)  began  to  slacken.  First  of  all  the  Church  insisted 
iit  the  litus  who  took  orders  should  be  regaitled  as  free, 
id  then  tlie  towns  claimed  the  right  to  regard  those  liti 
ko  ii\ed  within  their  walls  for  a  certain  peri<xl  as  having 
'Uied  their  freedom  by  right  of  prescription.  The  litus  who 
ttl  in  a  town  came  to  be  regarded  as  a  hoorigen  of 
'  town    {m^tri    jn\^prii    liomineM    qui    vulgar itfr    dicuutur 
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evjenluyfle),  and  could   therefore  not   be  claimed  by  hi* 
or  master.      During  the  fouiteenth  century,  a«  a  geihrni 
residence  for  a  year  in  a  town  conferred  freedom  on  t  • 
or  a  litus.     Often  to  prevent  the  litus  from  leaving  hi*  e^ 
the  master  was  himself  compelled  to  grant  that  freed<>iii  i 
ins    litus    would    seek    in    the    town.      In    thi«  way  thr 
and    the    litus    gradually   disappeared,    until    here   and  i 
only  traces  remained. 

Van  Leeuwen  tells  us  that  even  a.s  late  as  I5^^2  tht*  I 
of  Holland  recognised  the  division  of  persons  int**  n* 
commoners  and  serfs  {Cens,  For,  pt.  1,  I,  2,  6V  (fr»tiu* 
us  that  traces  of  this  system  of  slavery  existed  in  li^ 
*  for  some  j)ersons  are  even  at  the  present  day  ^\i^*< 
certain  personal  services — to  purchase  penni.ssion  t<>  m 
with  some  present — to  live  upon  the  land  or  In  pore 
freedom  from  this  obligation,  and  at  their  death  i'»  i 
their  most  valuable  chattel  to  their  lord."  Aco^pIidj 
Fockema  Andreae  these  traces  did  not  disappear  uniii  I 
when  all  men  were  declared  free  and  e4)ual  and  th«*  <tf 
hi>nr't(jlu''iil  was  completely  swept  away.  The  law  thi 
^lave  when  he  touche^l  the  soil  of  Holland  was  fnev  «W 
apply  to  fugitive  slaves  from  the  Dutch  colonies  (Van 
Keessel.  4<)). 

Though  the  slavery  of  the  Roman  law  did  nut  tiv^ 
Holhmtl  after  the  tenth  century,  the  same  rule  was  n'<  »p 
ablf  to  the  over-sea  possessions  of  the  Republic  In  the 
linlies,  the  Cape  Colony  and  the  West  Indies  slavery  «'^i 
«*ven  after  all  traces  had  disappearei]  in  Holland.  Thr  J» 
of  the  Dutch  colonies  was  regulated  by  the  Roman  \mm 
in    a    verv    nnHlitied    form.      The    master    had    the    rijjta 
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mpel  liift  slaves  to  work  for  him,  but  only  for  a  certain 
iiiber  of  honrH  a  daj'.  He  could  not  compel  his  Rlaves  to 
»rk  on  Sundaj'H  or  holidays.  Masters  who  treated  their 
xt^  cruelly  were  punished,  and  though  they  might  chas- 
e  their  slave**  uiodei-ately  they  could  not  beat  them  severelj'. 
iiH  had  to  Ije  done  at  the  request  of  the  master  by  a  public 
icial 

The  attitude  of  the  Dutcli  Government  at  the  Cape  towards 
iverj*  can  l^e  ^thered  from  General  Janssen's  Instructions  to 
addmNts.     Article  68  is  as  follows: — 

A%  lon^  aA  the  une  of  slaveH  in  the  Colcmy  shall  not  be  aban- 
acd  the  landdrcMt  Rhall  consider  it  amongst  his  mcmt  sacred 
itifs  to  watoh  0%'er  these  most  unfortunate  beings.  The  Goveni- 
BOt  can  never  tolerate  that  the  title  of  property  in  human  beings 
aa\d  ever  have  a  tendency  towards  maltreating  them,  and  there- 
in it  moHt  decidedly  expects  that  all  constituted  authorities  and 
til  •ler^ant.H  will  by  their  own  example  accustom  their  fellow- 
faihttantH  to  consider  and  to  treat  their  slaves  as  their  fellow- 
iBitare*!  and  not  to  suffer  that  any  cruelty  Ix*  ever  practi^<ed 
winli  them.  The  respective  landdrosts  are  enjoined  in  the 
itmgest  manner  to  attend  to  whatever  can  promote  the  civilisa- 
an  of  these  people,  ami  by  liaving  moral  principles  instilled  into 
»  *UTe»  to  render  them  useful  members  of  society. 

Tlie  master  had  to  lodge  a  complaint  with  the  landdroHt, 
^  latter  investigated  the  case  and  punished  the  slave.  The 
Miroum  imprisonment  was  six  months.  If.  on  the  other 
M.  the  slave  complained  against  his  owner  the  landdrost 
old  •^•nd  the  owner  for  trial  to  Capetown  l)efore  the  Raad 
n  Ju«<titie  (arts.  (){)  and  70). 

In  the  West  Indies  if  a  j)erson  was  the  master  of  a 
tiily  he  could  not  sell  the  individuals  of  the  family 
xaratelv    v^    fiat   difftrtium.      If    he    did    the    sale   wa.s   void 
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<Arntzenius,  De  Cond.  Horn.  vol.  1,  p.  114\  The  Stui 
Oeneral  ha  well  as  the  States  of  Holland  panned  t  mal 
of  ordinances  which  strove  to  make  the  relation  of  mi 
to  slave  as  humane  as  possible.  (Vide  G.P.B.  ii,  ppi  1! 
1256:  iii,  p.  1426:  Octroi  van  W.  I.  Co.,  31st  Dwm 
1761:  Placaat,  23rd  May,  1776;  Ned.  Jaar  Baek  1! 
Zurck,  Code^r  Bat,  vol.  2,  p.  1030.) 

In  1833  the  English  Parliament  passed  a  general  Eh 
pation  Ordinance,  and  it  was  decreed  that  after  the  U 
December,  1834,  slavery  should  cease  in  the  Cape  of  ( 
Hope.  Since  then  slavery  as  an  institution  has  been  ankii 
to  the  British  colonies  and  independent  states  of  S 
Africa. 

Nobles  and  Conimoners.— This  distinction  never  l-n 
part  of  the  law  of  the  Cape  Colony,  though  in  Hollti 
had  a  political  significance.  During  the  twelfth  and  fnllo" 
centuries  the  nobles  of  Holland  were  distinguished  fmo 
commoners  by  the  fact  that  thej'  lielonged  to  some 
or  order  of  knights  (ridderorden ,  ridderschap\  They 
the  distinctive  title  of  nobiles  or  welgeborenen,  welp?* 
mannen  or  schildboortigen.  To  the  ridderschap  hek 
those  who  were  born  of  noble  parents  an  well  as  xhf^* 
had  obtained  jmtents  of  nobility  from  the  count.  In 
a  person  who  had  obtained  the  degree  of  doctor  in  a  Ifi 
proft*ssion  was  regarded  as  equivalent  to  a  noble,  and  acq 
many  of  the  privileges  of  nobles.  As  long  as  the  sj^^te 
u'rrtjrld  «»xi^te<l  the  penalty  for  injuring  a  nobletnaa 
iKarly  doubh*  that  paid  for  a  commoner.  The  <^th 
nnhleinan  was  accepted  before  that  of  a  cominoner  an 
'Coiilfl    only    1m»   bn night   before   a  court   by  a  special  {>< 
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(Poekema  Andreae,   (hid  Ned.  Burg.   Rechi,  voL  1, 
.  SI  ^  mq.\ 

In  the  time  of  Orotius,  benidefl  the  fact  that  the  nobleii 
id  certain  social  and  political  privile}^,  the  only  distinc- 
m  between  them  and  comroonera  wan  that  they  were  ex- 
nively  entitled  to  the  chase  of  harefl  and  rabbits  (Orotinii, 

li.  7X 

Lftity  and  Olergy.  —  Before  the  establinhment  of  the 
Mch  Republic  the  clerji^y  in  the  NetherlandR,  an  in  other 
iris  of  western  Europe,  enjoyed  certain  historical  privileges, 
heir  principal  privilege  was  that  of  a  special  fomm.  In 
10  Prankish  Empire  the  bishops  and  other  high  ecclesiastics 
■d  a  large  jurisdiction  over  the  minor  clergy.  In  Utrecht 
le  clergy  were  almost  entirely  exempted  from  the  juris- 
ietion  of  temporal  courts.  During  the  early  part  of  the 
MDteenth  century  the  ordinances  of  the  bishopric  of  Cologne 
Rve  taken  over  by  Utrecht,  and  amongst  other  matters  it  was 
londed  that  a  person  who  cited  a  cleric  before  a  temporal 
Mrt  laid  himself  open  to  excommunication.  On  the  other 
ittd,  an  ecclesiastic  could  cite  a  defendant  either  before  a 
Mporal  or  an  ecclesiastical  court 

These  large  privileges  of  the  clergy,  which  were  almost 
ttversally  respected  during  the  middle  ages,  began  to  be 
m  down  in  all  the  non-spiritual  provinces,  even  before  the 
Idbnnation.  After  the  reformed  religion  had  been  accepted 
y  Holland,  and  after  the  overthrow  of  Spanish  rule,  all 
)ccial  privileges  of  the  el  erg}'  disappeared,  and  they  were 
laced  on  the  same  footing  as  the  ordinary  citizen  (Fookeina 
ndrea^.  (hul  Xrd.  Burg.  Recht.  pp.  1()6  et  ^^7.:  Orotius,  1. 
V  U 
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In  the  Cape  Colony  the  clergj'  had  no  npecial  politial  or 
civil  status.  By  an  oi-dinance  of  1852  a  Huni  of  £16,0(iO  m 
set  aside  every  year  for  the  pajnnent  of  certain  clergjui* 
This  was  abolished  by  Act  5  of  1875.  known  a.H  the  Vui© 
tary  Act.  Since  then  the  clergy  po68es8  neither  pJitictl  m 
I)ecuniar3'  privileges. 


CHAPTER  II. 

MINORS  AND  MAJORS. 

iiors.  -In  dealing  with  tlie  Law  of  Per8on«  an  important 
nc  is  the  law  regarding  rainors.  Here,  a«  elsewhere,  the 
iDan-Dutch  law  has  developed  a  system  entirely  at  variance 
th  that  of  the  Roman  law.     The  power  of  the  father  over 

children  is  the  outcome  of  German  customs,  and  has 
:hin^  whatever  to  do  with  the  jxitria  potestas  of  the 
€iians.  The  jxttria  ]wte8ta>t  was  never  in  the  slightest 
^et»  rec(»gnised  by  the  law  of  Holland,  neither  in  remote 
r  in  recent  times  (Grotius,  1,  6,  3).  Grotius  tells  us  that 
?  extensive  and  peculiar  patrui  potestiis  of  fathers  over 
i^ir  children  did  not  obtain  in  Holland,  and  that  conse- 
<ently  children  who  had  attained  years  of  discretion  were 
^  t<i  do  and  act  as  they  pleased,  and  could  dispose  of  their 
••p^rty  by  will  to  whomsoever  they  thought  tit. 

The  Roman-Dutch  law  recognises  a  minor  as  a  person  who 
•»»  not  reached  a  sutficiently  advanced  age  to  be  able  to  look 
t^r  his  own  atfairs,  and  therefore  places  him  under  the  legal 
lUnjI  of  his  parents  or  guardians;  but,  unlike  the  Roman 
«*.  <lirectly  he  reaches  the  age  of  majority  or  gets  married 
*  W-'unes  his  own  master.  That  marriage  makes  a  child  of 
^ ''♦-r  sex  a  major  is  a  dtxitrine  unknown  to  the  Roman  law. 
*''Uvrli  prevalent  with  nearly  all  the  branches  of  the  German 
^ti.>ii  (Sande.  I^eriM.  2.  7,  5).  The  age  of  majority  varied  at 
'tf.r^-iii  times. 
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It  ha*  l«hrn  frw^nently  remarked  by  writer!*  who  hivf 
•^:^r*rei  :hr  characterirtics  of  the  Germans  with  those  of  the 
Rtt-at.*-  :hat  :he  German  youth  of  both  sexes  developed  phj- 
*:!:&r.y  a:  a  nicch  later  age  than  the  Roman.  S^ni  jurn^n 
r-T".  i  •,.if>:..f  ii}fxha\uin  ptiberfafi  (Tacit.  if.G.  c.  2^K  TV 
I'Wrr.  sr.  youths  were  at  the  age  of  twenty  often  under  diwt 
TArrr.tAl  crntrci.  At  that  age  they  were  still  called  ^uwjff 
vT  f'  i  v%.  skrA  wt-re  flogged  by  their  parents  for  diw>beHirt» 
T'^:<  di:fereii  ver^-  materially  from  the  treatment  of  the  Rioa 
ycuth  who  a:  tl.e  age  of  sixteen  was  clad  in  the  fcgn  'irt/M 
•  Htin.  A''  Jur.  Gfrui,  sec.  3;^>.  Tlie  Roman  youth  ceiv^*"' 
l"  i:iiOer  tutorship  at  the  age  of  fourteen,  whilst  girl*  ^^^ 
'.if-ratoi  at  the  age  of  twelve.  These  ages  were  comw-fi't 
Aooopt^i  ly  the  Romans  as  the  age  of  puberty.  AnK'njr<  ^'^ 
ancit-ii!  Geiman**  there  was  no  fixe<l  age  at  which  a  jViOnc 
mHii  Ix-oanif  his  own  master.  His  emancipation  depen-W 
f  i:tiivly  upi'ii  his  physical  and  mental  development.  Vk  ^J 
K/oanu-  a  man  as  MK>n  as  he  could  wield  a  spear,  or  »*•  "'■ 
a^  hv  wa*i  strong  t*nough  to  use  a  sword  {svTrtUiUv  Tb* 
iiviinan  youth  who  was  strong  enough  to  meet  the  nrit*^ 
if  his  triW  on  tht»  field  of  battle  was  ijukt  fncio  eui3nci|*^*' 
tSchnHliT.  p.  StS). 

Aro'itling  to  Tacitus  the  (tennan  youth  ^ns  pu'-ifj 
nooi^nisiMl  a*»  a  major  in  the  assembly  of  the  triU\  Hr  ^^ 
doolantl  capahle  c>f  l>earing  arms  and  looking  after  hi*  *^ 
afi'aiis  {H,i»c  'ipud  ilhm  Utga.  hiv  primus  JHV^nUi^  /,.».-*i 
l»tfMn»  that  puMic  ackn<»wledgment  of  his  capacity  t^-  ^^ 
arms  hi»  was  ngarded  as  part  of  his  fathers  family,  aft*-:  iX 
ht*  Inramt*  a  major  and  a  nienil)er  of  the  State  tJnV  ^ 
tiit'uns-  jHirs  riihntnr  von   rt^ipuhlicae)  (Tacit.   Germ,  \l^\ 
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In  time  a  diBtinction  came  to  be  made  between  becoming 
pable  of  bearing  armn  and  becoming  capable  of  performing 
l»i  actA.  In  thiR  way  an  age  of  majority  for  performing 
:iain  act8  came  to  be  fixed,  whilst  the  age  for  bearing 
DM  wa8  left  open  to  be  determined  by  the  actual  physical 
pidty  of  the  youth.  The  Anglo-Saxons.  Salic  Franks  and 
tabards  allowed  boys  of  ten  years  to  give  evidence.  The 
poarian  laws  fixed  the  age  for  marrying  and  doing  other 
(il  acts  at  fifteen.  With  the  Visigoths  the  age  of  majority 
fcn  twenty  years  (Fockema  Andreae,  Bijdr,  vol.  1,  p.  4). 

Up  to  the  sixteenth  century  the  age  of  majority  varied 
ry  much  in  the  difl^erent  provinces  of  the  Netherlands, 
ins  the  Lex  Frimonum  fixed  the  age  of  majority  at  twelve 
ian,  whilst  many  of  the  stadboeken  of  the  fifteenth  century 
"ovided  that  a  youth  should  be  yaandich  at  fourteen  and 
girl  at  thirteen  years.  During  the  sixteenth  century  the 
Mnan  law  had  gained  such  authority  in  Friesland  that  the 
•neml  rule  of  that  system  was  established,  and  minority 
wied  at  twenty-five  years  with  males  and  twenty  with 
^e«.  In  Groningen  the  stadboeken  of  the  fifteenth  cen- 
i>7  made  a  youth  sui  juris  at  eighteen  and  a  girl  at  fifteen 
^*r«L  In  Utrecht,  on  the  contrary,  before  the  fifteenth  cen- 
'>7  the  young  man  became  a  major  at  eighteen,  whilst 
ri»  remained  minors  until  their  twentieth  year. 

In  Holland  and  West  Friesland  the  tutelage  during  the 
'Ort<H»ijtli  century  la«ted  until  the  twelfth  year,  but  gradually 
wa.«4  ♦/xti'ndt'd  to  the  fourteenth  and  fifteenth  years.  In 
'•  Keurbfxk  of  I^ydeii  nuijority  was  fixed  in  140H  at 
enteen  y»*an^.  in  1545  at  twenty-one  years,  and  in  15H<) 
twenty-five  yeai*s   for  males  and   twenty    for    females.      In 
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ZeeUnd  during  the  thirteenth  century  niiijority  was  rmM 
by  boys  at  the  fifteenth  and  by  prls  at  the  twelfth  y«r. 
Gradually,  however,  the  Roman  law  began  to  be  mow  mi- 
versally  followed,  so  that  during  the  Bixteenth  century  tk? 
age  of  twenty-five  for  males  and  twenty  for  females  ww 
uniformly  accepted  as  the  age  of  majority  (Fockema  AndrBie 
Bijdr.  vol.  1,  pp.  5-19). 

(Jrotius  tells  us  that  in  Holland  in  early  times  a  jmt 
man  came  of  age  at  fifteen,  and  a  young  woman  at  tweUe 
Suhse(|uently  the  time  was  extended  to  eighteen,  and  oki' 
mately  to  twenty-five ;  whilst  the  distinction  between  th« 
first  minority  under  tutors  (aefaA  pupillaivM  ^nb  tuttynbt' 
and  the  second  minority  under  curators  {aetns  pupilhri*  n\ 
rujytfm'ihus)  was  never  accepted  in  any  part  of  the  Sedw- 
lands  ((irotius,  Intro.  1,7,3). 

By  the  Roman-Dutch  law  a  person  was  either  and* 
tutelage  or  c<Mnpletely  his  own  mast^T.  Until  he  reached  hi* 
twenty-fifth  3'ear  he  was  a  minor,  and  under  the  control  « 
his  parent  or  guardian.  In  the  language  of  the  Dutch  writifl 
he  was  called  an  in)}>fjiHtMe  v^es,  and  the  guaniian  to  wlio« 
power  h«*  was  subjected  wa«  his  rotxfd.  Neither  arropti* 
adoption  nor  captivity  put  an  end  to  the  right*  of  tw 
guardian. 

Tilt'  age  of  twenty-five  for  males  and  twenty  for  feB»^ 
was  accepted  in  South  Africa  as  the  age  of  majority.  •"* 
ninaintd  such  until  1H29.  when  an  ordinance  was  pawf<J  ^ 
wlneli  thf  law  of  the  Capi*  Colony  was  aasimilated  to  th»t  p 
Kiii^land.  The  English  age  of  majority  is  prohaUy  deri^* 
fiMiii  thf  N(>rnian  customs.  The  wonln  of  the  Lex  Xurm^*^ 
tuv  as  follows:  AVinor^m  netatem  httheir,  </Mi  nonHum  ^«ft»' 
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annorum  eompUverint  et  adoleacenies  in  tiUd(i  U9qv£  ad 
Mtimum  annum  compUtam  teiundos  eMe:  anum  uUra 
mum  iimlem  eancedi  ex  uaa  Narmanniae  (Hein,  Ja^  Oerm. 
:.  S88X  The  Iaw  of  the  Cape  han  therefore  in  all  pro* 
bility  had  its  origin  in  a  Norman  custom. 

Although  the  age  of  twenty-five  was  the  age  of  majority 

Hdland,  yet  for  some  purpoeeH  au  earlier  age  was  tixed. 
tiiiB,  following  the  Roman  law,  a  youth  of  fourteen  or  a 
ri  of  twelve  years  can  make  a  will,  and  if  they  obtain  the 
■Kent  of  their  parents  they  may  marry.  The  effect  of 
arriige  in  our  law  is  to  make  both  the  yonth  and  the  girl 
U  juris.  In  this  respect  the  Roman-Dutch  law  followed 
enuan  custom,  and  not  the  Roman  law.  I  shall  deal  more 
Jly  with  this  when  I  come  to  speak  of  marriage.  This  was 
ways  the  case  in  the  Netherlands,  following  tlie  Prankish 
■torn,  with  regard  to  males,  but  not  with  respect  to  femalea 

18  true  the  married  girl  was  freed  from  parental  control, 
t  directly  she  married  she  fell  under  tlie  tutelage  of  her 
•hand,  and  was  to  tliat  extent  regarded  as  a  minor  in  the 
ft  of  the  law.  Where,  however,  she  exercised  some  special 
ide  or  calling  she  could,  with  her  husband's  consent,  bind 
^  his  and  her  estate  by  her  contracts.  With  tliis  I  shall 
U  more  fully  later. 

The  age  of  twenty-one  as  the  age  of  migority  for  both 
^es  and  females  was  adopted  by  all  the  South  African 
^ten  and  colonies,  so  that  at  present  there  is  one  uniform 
^  of  majority  throughout  South  Africa. 

Venia  Aetatis.— When  majority  in  removed  U)  so  late  a 
Hod  in  life  as  twenty-tive  years,  there  are  many  difficulties 

the  way  of  an   inflexible  rule  that  all  acts  shall   Imh  done 
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with  the  sanction  of  a  guardian.  This  was  recognu^  in  tfrf 
Netherlands,  and  young  men  were  allowed  to  become  m»yf* 
at  an  earlier  age  under  certain  special  circu instances  In  tb 
the  Netherlands  adopted  a  rule  of  the  Roman  law,  by  whith 
the  Emperor  ujyou  re<|uest  of  the  minor  could  grant  him  r*n^i 
opfiii'iH  {IX  4,  4,  3  pr.:    C.  2,  tit.  44). 

It  would  appear  that  in  Holland  the  rei^ut  aetatij*  cooli 
only  he  obtained  from  the  States  of  Holland  or  the  <ovi- 
reign  power  of  the  province.  In  Friesland,  however,  ui 
in  the  other  provinces,  the  court,  a«  representing  the  sj\r 
reign  power,  was  the  proper  body  to  grant  vfniam  nff-i'^f 
(Muunik's  Hfd.  Rechfs.  p.  72).  There  have  been  Nevrni 
conHicting  decisions  in  South  Africa,  but  aw  we  follow  th* 
law  of  Holland,  the  correct  view  seems  to  be  laid  <k'« 
in  tlu*  decision  of  Sir  Henr}'  de  Villiei-s  in  the  ct«  "f 
Cuehpf  {H  C.T.R.  0).  where  he  refused  to  grant  »^)'MJ« 
ii  Pint  is  on  the  ground  that  he  did  not  think  thit  tbf 
court  had  the  power.  Moreover,  now  that  majority  '^ 
HttJiint'd  at  twenty -one  instead  of  at  twenty-live,  the  »»*(**• 
siiy  for  granting  rrvi^tm  affcfiH  is  not  so  apparent. 

Guardianship. — As  we  have  seen,  the  ptitrui  pi4i4a*  <^ 
th«*  Roman  law  never  formed  part  of  the  law  of  Holland.  'Hk 
fatluM-  is.  however,  the  natural  guardian  of  his  children.  I-^** 
att«M-  their  interests  during  their  minority,  and  can  Ifi^f 
actions  on  their  In^half.  If  the  father  dies  the  mother  dlwty* 
retains  that  control  over  her  children  to  which  ahe  i«  entitW 
hy  natural  law  i(Jrotius.  1,  7,  8).  The  father  may,  hoirtvff 
appoint  guanlians  to  his  children  by  will,  and  in  thai  c*< 
tli»*  appointed  guanlians  will  admini.ster  tlie  property  of  th 
minor  and  assist  him  in  legal   proceedings;    but  in  matters  ^ 
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nation.  iuarria)^e  and  tiie  personal  welfare  of  the  children 
r  mother  haH  not  only  a  voice,  but  a  large  control.  The 
andfather  haH.  however,  no  legal  right  to  interfere  in  the 
S^rs  of  hiH  grandchildren. 

In  these  renpectH,  then,  the  Roman-Dutch  law  ditTers  greatly 
Mu  the  Roman  law,  for  by  the  latter  the  grandfather,  if 
ive,  by  virtue  of  tlie  patria  potestas  wa«  Huperior  to  the 
ikl'8  own  father.  If  the  father  had  appointed  no  tenta- 
enUry  tutor,  then  Home  of  the  Uerman  nationn  allowed  the 
other  to  act  an  guardian,  whilnt  otherH,  again,  appointed  the 
sarest  relative  (Hein.  EUm,  Jus.  Oenn,  1,  15,  sec.  351).  The 
apitularia  of  Charlemagne  and  the  law  of  the  Lombards  pro- 
ided  that  if  the  father  was  dead  the  nearest  male  relative 
loold  be  the  legal  tutor  and  defender  of  the  minor.  It  was 
^  a  custom  of  the  Franks,  where  there  was  no  tit  and  proper 
lAtive,  to  allow  a  magistrate  to  appoint  a  tutor  to  the  minor 
iein.  loc.  cit.  sec.  355).  The  principle  that  the  princeps  was 
^  upper  guardian  of  all  minors  was  common  to  a  great  sec- 
>i»  of  the  German  people.  It  was  known  as  I>i^>  obervor- 
^^i^Uchaft  or  Supi^eiiui  tiitela,  and  mention  is  made  of  it  in 
«  Capitularia,  the  Lex  Xonnanica,  and  in  several  other 
tltsetiouH  of  German  laws  (Hein.  loc,  cit.  sec.  370). 

In  feudal  times  the  feudal  lord  received  the  profits  from 
^  lands  of  the  minor.  Now,  we  find  all  these  customs  taken 
^>r  by  the  law  of  Holland.  In  1346  the  Empress  Margaret 
"^ted  a  handvent  to  the  inhabitant's  of  North  Holland,  by 
liich  nhe  proclaimed  that  the  legal  guardians  to  a  minor 
^louJd  be  the  nearest  relatives  on  the  side  of  tlie  paternal  and 
laternal  grandfathers  and  grandmothers  {Regts.  Obiter,  vol.  4. 
jf».  IM.       The  uljervuriniuulHchaft  was  very  strongly  developed 
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in  Holland,  and  prior  to  the  fourteenth  centnrj'  in  Sch 
Holland  the  count  appointed  ^ardiann  to  minora  ev«n  n 
cases  where  guardians  had  been  appointed  by  will  ThUw* 
a  source  of  ji^ievance  during  the  fourteenth  centonv  ind  a 
1412  we  find  Count  William  granting  a  privilege  to  lUt«r* 
dam  '*that  the  burghers  and  inhabitants  of  Kotterdan  out 
appoint  guai-dians  to  their  own  children"  (Miens.  Groitt  Chuii 
Biteh,  vol.  4,  p.  211).  It  is  by  virtue  of  this  ♦Afriv>r»h)«wi- 
srluift  of  the  princeps  or  count  that  the  Court  of  H'JIifli 
a-^  his  representative,  assumed  to  itself  the  right  a*»  up{« 
guardian  of  all  minors  to  appoint  tutors  dative  within  il* 
jurisdiction. 

In  addition  to  the  Court  of  Holland  the  Orphan  Cluwii^*«^ 
and  the  town  or  provincial  courts  also  possessed  thr  f^.»»rt 
of  appointing  guanlians.  In  the  Cape  Colony  the  (.>r|^ 
(.^iiamber  was  replaced  by  the  Master  of  the  Supreme  C«i 
(Ordinance  105),  but  that  court  still  remained  ihr  ufprt 
^ruardian  of  all  minors,  and  it  therefore  ext-rcised  in  S«tl 
Africa  the  same  (tberri/rmuvdMcltitft  that  was  exercised  by  ih" 
<lirman  chiefs  and  the  Hollander  counts. 

With  reganl,  therefore,  to  the  appointment  of  guaniuo" 
the  Roman  law  was  never  followed  in  Holland.  anJ  ^ 
l>inoli  gavt*  to  the  mother  the  same  power  tA  apj^'intrai 
t^aiardians  to  iier  minor  children  as  the  father  p*issev*r<l. «» 
<'vi»n  where  the  father  had  appointed  guardians  xhe  iMbf 
cniiM  appoint  co-guardians  with  equal  power  (Grotius.  1  T  * 
When.  h<>wever,  we  come  to  the  duties  of  guardians  iIkI'  • 
tiinl  that  the  Koman-Ihitch  law  drew  very  largi^ly  "O  *!* 
Hninaii  law  lor  its  principles,  though  even  here  there  w«!» 
go<Ml  (leal  that  had  been  taken  from  early  customs. 
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With  regard  to  the  appointment  of  curators  to  perHonn 
cmring  under  mental  defects,  the  Court  of  Holland  decided 
1579  that  the  power  of  appointing  curators  lay  with  the 
irt,  and  not  with  the  nearest  relatives  (Neostad.  Car,  HoL 
Tin.  60). 

Tutelage  of  Women.  — In  the  early  German  period  the 
y  persons  capable  of  exercising  legal  rights  were  those 
o  could  defend  themselves.  Hence  the  women,  like  the 
Jdren,  were  regarded  as  jxirs  domus.  The  head  of  the 
oily  represented  the  danivM,  and  therefore  also  the  women, 
was   he,  and  not   the   tribe,  that   protected    the   women   of 

family.  As,  however,  the  tribe  extended  and  became  the 
tc,  and  nomadic  life  gave  place  to  more  settled  and  civilise^! 
nmunities,  women  gradually  came  to  be  regarded  as  also 
lable  of  possessing  rights.  The  growth  of  this  view  was 
idiial,  and  as  legal  institutions  are  extremely  slow  in 
inging,  the  idea  that  women  cannot  exercise  the  same 
^tii  as  men  lias  prevailed  even  to  our  own  times. 

It  is  interesting  to  trace  back  to  a  remote  antiquity  the 
neot  incapacities  of  women.  According  to  the  ancient 
muao  customs  all  women  were  under  some  form  of  tutelage. 
fee  married  woman  was  under  the  tutelage  of  her  husband, 
le  widow  was  under  the  tutelage  of  her  nearest  male  relative 

ihe  were  childless;  but  if  she  had  children  then  both  she 
d  her  children  fell  under  the  tutelage  of  their  ascendant 
Ida.  Jtui.  Genu,  1,  15,  sec.  858).  The  spinster,  whatever 
'r  agi?,  wa^  under  the  tutelai^e  of  some  male  relative  (Hein. 
^*vt.  !Mec.  'ioT).  By  the  Jilh  Fri^'umum,  if  a  woman  were 
pwi.  nut  she  but  her  tutor  or  her  father  claimed!  the  penalty 
Hitn  mivr  (ntori  pmllde)  {I^,r  FriM.  ix.  8,    11). 
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The  Lex  Saxoniai  gives  elaborate  rules  for  the  lotili 
of  women  (c.  42),  and  similar  provisions  exist  in  the  &tdU 
Hpiel.  A  like  practice  was  followed  by  the  Franks,  thoi 
after  their  contact  with  the  Qallo-Romans  they  seem  to  h 
relaxed  the  stringency  of  their  earlier  customs.  The  Chw 
justitication  of  the  tutelage  of  women  is  so  extrMidn 
that  I  give  it  here :  Adatn  per  Evam  tleceptiis  ent  won 
jfcr  Adam.  Quern  vocai*it  ad  ciUpam  mulier,  jwftum  «■ 
euvi  ffubervatorem  assninat  ne  iteruvi  feminea  /acd\ 
labatur  {Decret.  ii,  9,  32,  c.  17).  This  is  equivAleot 
saying  tliat  because  Eve  was  clever  enough  to  deceive  hi 
man  ought  to  manage  woman's  affairs  in  the  future, 
the  Netherlands  the  tutelage  of  women  can  be  traced  in  b 
of  the  provinces. 

In  Friesland  the  old  law  placed  all  women  under  tote 
and  in  the  stadlx>eken  of  some  of  the  towns  we  fine 
late  jis  the  fifteenth  century  that  women  could  not  di^ 
tlieir  immovable  property  or  appear  in  court  without  m 
anct*  of  a  guardian.  It  made  no  difference  whelbrr 
were  wives,  widows  or  spinsters.  In  Overijssel  and  iic 
land  the  same  incapacity  on  the  part  of  women  is  fooii 
many  of  the  stadboeken.  Towards  the  seventeenth  cett 
the  general  incapacity  of  women  to  transact  their  own  I 
ness  had  disappeared  in  Gelderland.  though  widows  xtxi 
to  thu  state  of  minority  if,  when  their  husbands  died, 
were  still  under  age.  This  also  applied  to  widowers  « 
tlitMr  wives  died. 

In  Holland  there  are  several  stadboeken  which  tell  v 
during'  tht-  fourteenth  century  women  were  under  tttU 
Thus  in  th(*  StadlxH^k  of  Haarlem  (1309)  we  find  the  fol 
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:  JBm  vnjf  tonder  hortn  reehten  ttoeeht  en  inadi  noeh 
ukn  gef9en  noeh  panden  keren  verder  dan  ei  waren  moA 
inkaui  d^r  kaiuif^esten  en  na  den  keur. 
The  Keurboeken  of  Leyden  and  Amsterdaiu  aluo  show 
I  the  women  {t*rouwen  and  joncvrouwen)  of  thone  cities 
re  incapable  of  depriving  tbemiielves  of  their  goods  with- 
;  the  consent  of  their  guardian  (momboir  or  rerJUe  voechty 
would  appear  that  women  of  fnll  age  had  the  right  to 
lose  their  fixed  guardian  or  stniat  voogd,  as  he  came  to  be 
led,  and  in  the  town  of  Hoom  this  right  existed  as  late  as 
ML  Zeeland  was  apparently  one  of  the  first  provinces  to 
ot  to  women  who  were  majors  the  same  privileges  that  were 
oyed  by  men  (Fockema  Andreae,  Bijdr.  vol.  1,  pp.  40*62>. 
In  the  time  of  Grotius  all  traces  of  this  gnardianship  had 
qipeared»  for  he  tells  us  Uiat  **  formerly  all  women  were 
Mrs  in  this  country;  mo  much  ho  that  fatherless  spinsters 
I  widowN  of  full  age  could  not  appear  in  court  nor 
nate  property  except  through  guardians,  whence  we  have 
>  custom  of  employing  a  guardian  called  a  etraai  voogd 
sueh  cases.  This  law,  however,  has  fallen  into  disuse 
ough  lapse  of  time,  so  that  whatever  is  now  done  by 
harried  women  of  full  age,  though  without  the  interven- 
s  of  their  guardians,  cannot  be  otherwise  than  valid** 
nodus,  Intro.  1,  4,  7). 

The  fact  that  married  women  cannot  appear  in  court 
ihout  the  assistance  of  their  husbands  is  a  relic  of  this 
2ient  cuHtom.  It  is  (|uite  contrary  to  the  principle  of 
^  Roman  law.  which  allowed  the  wife  to  sue  in  her  own 
ttkf  without  the  consent  or  assiHtance  of  her  husband 
det.  5.  1.  14.  kc). 
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Brouwer  and  Voet  tell  as  that  the  law  of  HolltDd  jorif 
the  seventeenth  century  regarded  both  widowers  and  wiim 
a»  majors,  even  though  at  the  dissolution  of  the  marnip  tkj 
had  not  yet  attained  the  age  of  majority  (Voet,  I,  7.  14.15] 
This  view  of  the  law  of  Holland  has  been  adopted  bv  ill  t^ 
South  African  colonies. 


CHAPTER  III. 

MARRIAGE  AND  DIVORCE. 

n  next  subject  that  preflents  itaelf  in  the  Law  of  Marria^jre. 
have  to  a  certain  extent  touched  upon  this  branch  of  the 
.ir  when  I  made  a  conipariHon  between  GrotiuH  and  Gudelinun. 
very  student  of  law  in  aware  of  the  fact  that  a  great  deal  of 
le  Dat<:h  law  of  marriage  has  its  origin  in  the  Roman  law, 
It  how  that  law  has  gradually  been  adapted  and  modified 
to  the  marriage  law  of  to-day  is  not  so  widely  known.  The 
finition  of  the  Digent  (28,  2,  I)  is  as  follows:  "Marriage  is 
^  union  of  a  man  and  a  woman  and  lifelong  fellowship, 
uing  rights  divine  and  human/'  This  definition  is  modified 
Grotius  into  ''  Mamage  is  the  union  of  man  and  woman 
th  the  object  of  living  together,  and  which  confers  the  law- 
use  of  each  other's  bodies"  (bk.  I,  c.  5,  I).  The  later 
mati-Ihitch  lawyers  modify  the  latter  part  of  the  definition 
ttn^tius.  and  thus  we  find  Arntzenius  defining  marriage  as 
^  anion  of  man  and  woman,  entered  into  for  the  purpose  of 
^tting  children  and  for  mutual  assistance  through  life  {De 
m/i.  Uom,  vol.  2,  pt.  2,  tit.  3,  1).  and  this  definition  is  prac- 
^ly  adopted  by  Van  der  Linden  (1,  8.  1). 

The  re^iuisites  of  the  Roman  law  for  a  valid  marriage  in 
~-  time  of  Justinian  were  (1)  con.sent ;  (2)  a  certain  age:  (3> 
fjaeity  t'»  a^ntract;  (4)  no  le^al  impediments  In  Roman 
lie^  the  marriage  was  a  simple  contract :  in  practice,  how- 
t»r.  there  were  always  some  ceremonies  as  well  as  the   mere 
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consent  of  parties.  In  later  times  the  ceremoniefi  wkii 
formed  an  essential  part  of  the  Jxvb  Antiquum  had  b- 
appeared  as  a  necessary  part  of  the  contract. 

Betrothal  (apovsalia,  trcnvtvheloftevX — The  Gennamt  W^ 
ever,  attached  c^reat  importance  to  the  marriajze  cefe*x| 
and  this  no  doubt  followed  from  their  rigorons  cuJitAini  wit 
regard  to  the  union.  Tacitus  in  his  Germania  <c.  S!i  td 
us  that  it  was  a  custom  of  the  GermanR  to  have  i  p«H 
betrothal,  which  depended  upon  the  consent  not  only  of  d 
bride  and  bridegroom,  but  also  of  their  nearefit  relative.  Tl 
parties  bestowed  mutual  gifts  upon  one  another.  Thi*  crm 
apparently  prevailed  amongst  all  the  Teutonic  tribes  (Arnuww 
De  Cmid.  Horn.),  In  addition  to  the  gift  of  anrn*  and  ^«w 
coins  were  also  exchanged  between  the  parents  to  »nt 
evidence  of  the  betrothal  These  and  other  fact*  have  I 
antiquarians  to  believe  that  the  early  German  marria^  HI 
the  marriages  amongst  so  many  of  the  ancient  nations  wi* 
its  origin  nothing  more  or  less  than  a  contract  of  salf.  T 
gifts  of  cattle,  which  so  often  formed  an  essential  part  of  t 
ceremony,  really  represented  the  price  for  which  the  W 
was  sold  by  her  parents. 

Homer  calls  marriageaVJe  girls  aXff^etnfiwoi  (from  a\^ 
to  yi<*l(l.  and  /Jory.  an  ox),  i,e.  girls  who  bring  to  their  piW 
oxen  when  they  marry.  The  Romans  called  their  m« 
form  of  marriage  t^o-emptio.  In  German-speaking  c»"«Btr 
Km  (ly-ih  zv  kaufev  :  een  u%f  koojten,  to  boy  a  wife.  «» 
Common  expression  in  the  middle  ages,  and  even  IvAv 
Frieslimd  the  country  p<H)ple  speak  of  a  bride  or  a  hrtrcci 
^irl  as  rtrktH'ht  or  sold.  Christianity,  however,  stn'^vt?  t-*  k 
out   the  idea  of  a  ^^ale  as  much  as  possible,  and  to  pu;  ^^ 
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fB  on  m  moeh  higher  plane;  bat  the  mdimenta  of  the 
nitive  ideM  of  marriage  prevalent  amongst  the  Teutons 
re  sorvived  even  to  onr  own  times  (Noordewier,  p.  177). 
Daring  the  early  German  period  it  seems  clear  tiiat  the 
Ment  of  the  bride  was  not  reqaired.  She  was  in  the 
irer  of  her  father  or  other  male  relative  (in  mundio),  and 
lid  be  transferred  into  the  power  of  a  soitor  without  her 
ring  any  voice  in  the  matter.  The  marriage  promise, 
(tetore,  wan  a  contract  not  between  bride  and  bridegroom, 
t  between  the  snitor  and  the  father  or  the  male  relative 
to  was  the  mundoaldtia  (guardian)  of  the  bride.  In  form 
a  contract  of  sale.  It  was  usoally  made  in  the 
of  the  relatives  of  the  bride  (in  kreim,  ringe). 
OS  in  the  Nifhdungen  Lied  the  betrothal  takes  place  in 
»  ring  of  the  blood  relations.  The  bride  was  the  subject 
the  sale,  and  therefore  her  consent  was  not  required.  The 
idegroom  paid  over  the  price  or  portion  of  the  price 
itfiim,  meta,  muntsehatz),  and  the  contract  was  completed. 
m  only  formality  besides  the  payment  of  the  price  was  the 
nding  over  of  a  spear  by  the  father  to  the  suitor  as 
mbolic  of  the  change  of  muni  or  guardianship  (SchWider, 
70).  We  nee  traces  of  this  in  some  of  the  old  formulae, 
K  where  the  father  says  to  the  suitor:  Andrea  per  hune 
am  et  totintonem  istam  (glove)  eponsa  Chrigtimtm  filiatn. 

In  the  early  Germanic  period  the  distinction  between  the 
oiMalia  and  the  actual  marriage  was  not  great.  Hence  we 
k1  that  often  immediately  after  the  sponnalia  the  bride- 
twin  led  the  bride  home  {h4^im/ilhrunf/\  and  murHhitus 
mpletef]  the  marriage. 

In  the  Frankish  period  the  distinction  l)etween  the  betrothal 
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and  the  actual  inarriage  waA  more  marked.  The  betmt: 
(fahula  Armata  sjumiKtlui)  consiHtcd  in  the  proiiii^  oo  t 
part  of  the  father  or  ^ardian  to  hand  over  the  bridt 
some  future  time,  and  on  the  part  of  the  bridei^'ooTn  to  p 
tlie  in^ffi.  The  marriage  itself  {nxiptiae,  fraditio,  Aii*  ff* 
fumiA  vttpfianun)  took  place  at  some  later  date  (Schnd 
p.  300.. 

Alx)ut  this  time,  also,  the  consent  of  the  bride  canif  to 
considered  necessary,  and  after  the  introduction  of  Cliristiiai 
we  may  assume  that  in  most  cases  it  was  insisted  on  ^y : 
Church.  The  betrothal  with  the  Franks  waa  a  pahlic  net. 
t(X)k  place  in  the  presence  of  the  inhabitants  of  the  muk 
e(»mniune.  The  Dutch  word  geiniaL  meaning  hunlAini. 
derives!  from  the  pi-actice  prevalent  amon^  the  Salic  Ym 
c»f  l>etn»thint:  a  widow  in  the  mahaL  m/iUuvi,  or  ansruibly 
the  tribe.  In  course  of  time  the  term  came  t'>  signify  i 
husl^aiul.  The  betrothal  usually  took  place  in  tht?  pw« 
of  the  relatives  (in  flen  ring)  with  ceremonioa««  ijikrti 
for  nuiii  and  maid.  The  ceremony  was  concluded  l»y 
bnMe^room  kissint;  the  bride  liefore  the  assembled  p(* 
(Xonrdewier.  p.   ISO). 

The  appearance  of  a  sale  was  maintained  by  the  Ffi 
in  the  Mi>onsaliu  p^'r  Holidum  et  tUnarinm.  The  formoli 
r»ivrnni\is  reads  thus:  Ef^o  in  nomine  Dei  duJriMnnvie  rtmj 
fhnit  egn  t**  jwr  ndulam  ^<  denarium  secundum  l^^m  Wi 
risHM  sum  dpf*pni}tlai*e  (Van  der  Spiejjel,  p.  1211  Latei 
the  outward  symlx)!  of  the  lx*trothal  was  an  exchans 
rinirs  iM'twfeii  bride  and  bridegroom.  This  exclianfre  of  i 
iM-rami*  ahnosi  universal,  and  received  the  approval  oi 
diureh.     It  was  prol)ably  derived   from  some  Roman  pri 
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i  5,  tit.  1).  By  the  Visi^^oths  Huch  a  promise  was  looked 
pon  aM  extremely  Aacred :    Ut  mUlatentis  promiisaio  vioUtur 

annulus  arrarum  noviine  datua  fuerit  vet  acceptus  {Lex 
in.  bk.  3.  tit.  I.»ec3). 

The  conse<|uenee8  of  the  betrothal  were  (1)  that  the 
ther  or  guardian  had  to  deliver  the   bride   against   payment 

the  price:  (2)  that  the  bride  had  to  be  true  to  the  bride* 
^joui.  K4J  that  adultery  on  her  part  annulled  the  contract, 
roiii  thi*«  it  followed  that  the  Germans  did  not,  like  the 
ufnann.  allow  a  solemn  betrothal  to  be  lightly  set  aside  at 
fce  de<iire  of  one  of  the  parties  (Hein.  Ju8.  Oerm.  bk.  1, 
t,  H.  }»ecH.  179.  184).  and  the  refractory  party  could  be  com- 
piled to  complete  his  contract.  This  German  custom  pre- 
uled  in  Holland,  and  became  one  of  the  important  ancient 
l»tonl^  of  the  country.  In  1656  it  obtained  statutory'  re- 
^Knition  in  the  Echtregelment  of  that  year,  and  the  courts 
f^nr  empowereii  to  compel  the  marriage  to  take  place 
hatever  might  be  the  difference  between  the  wealth  or 
ifCnity  <»f  the  parties  {U<>1,  Cmis.  4,  c.  368)  In  the  seven- 
!^mh  century,  therefore,  two  courses  were  open  to  the  re- 
Wed  party — either  to  sue  for  damages  or  for  specific  per- 
trmance  of  the  marriage. 

In  South  Africa  the  action  for  specific  performance  of 
Muriage  has  been  abolished,  and  the  only  redress  left  to  the 
ijured  party  is  to  sue  for  damages  for  breach  of  promise  to 
larrj*.  Here,  then,  we  have  abandoned  the  Teutonic  custom 
i  favour  of  the  rule  of  the  Konmn  law,  which  corresponds 
ith  tht:   law  of  England. 

Th»-  **econd  eonse<|uence  has  also  Ijeen  adopted  by  the   law 

f  Holland,  and    afupmm    on    the    part   of    the    bride   always 

or 
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r-r-A'r'r^i  :?•?  rri.i^^T*:*:*!!  withoat  f«ir  of  any  penalty  t'»  r^-f 
:•:  cii.p!rt»r  :h*  cn-ntract  of  marria^.  There  are  «*?v* 
^ir^f-in-  to  :h!-  rrfcrrt  in  thr  South  African  courts  iH^nik 

The  Ceremony. — A'*  we  «aw  above,  the  marria^  re 
Ti-  ny  in  ear^y  <  ;en:.An  day*  wa*  practically  the  mmr  a*  • 
V-etPthAi.  Ty»<e  '^'ncubitus  which  followed  upon  th*»  A^ 
/'~'hnn"j  really  on^tiimed  the  marriaj^e.  The  Stirhtt^nn'tA 
-^y<  tlijii  ili^  nmrrraj??  i*  cnmplete  as  soon  a*  «/'f  •/*' 
rii'i  n  ti  ttH'i  fntn  hm^jm^hh^gf,  or  as  <oon  a«  the  heti  /«^*-A«/?« 
f*  <X'"  rrlewi#-r.  p.  In^l  This  remained  the  law  in  wenil 
the  pH'vinct-*  of  the  Netherlands.  Huber  tells  n««  thi«*  tj 
thn  law  of  Friesland,  and  it  >pftve  rise  to  the  maxim.  /Vjhw 

Kfrhf.   1.  o.  0). 

After  the  intn>duction  of  Christianity  the  old  f«>nu<  »rf 
*iti]l  preserved,  but  the  priest  came  to  occupj*  the  piwt? 
tb»'  father  or  m*n^di^Mn^.  and  he  it  was  who  ^ve  th«»  ^-nJ 
t<»  the  bridein**^''"-  Instead  of  the  l>etrothal  before  th«*  H 
haV»itaiits  f>f  the  village  the  prie^^t  published  the  ham»*  *" 
tlie  usual  course  was  for  the  priest,  after  tlie  publication  ■ 
the  w»»ddinj;-day  to  t/ive  the  sacenlotal  blessing  and  to  pi* 
the  haiul  rif  tlie  bride  in  that  of  the  bridegro<Mii. 

With  regard  to  the  marriajje  ceremony,  the  j^ft**  "f  «r 
and  oxen  of  which  Tacitus  speaks  were  continued  well  ii 
the  middle  a^es.  (Jiaus  Ma^us  speaks  of  this  custom  a*  • 
prevalent  in  northern  Europe  during  the  tifteenth  crnti 
{Hi At.  Gtnf.  Srpt.  bk.  LS.  c.  4).  (Gradually,  howrver  i 
cu**toni  disap|)eart»<l  throughout  western  Eun>pe.  and  in 
place    the    Christian    marriage    rites    (or    fvj}M(/«i    mutryhitti 
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ere  adopted.  The  Chrintian  marriage  was  required  by  the 
Mgothn.  the  Loniljardn  and  the  FrankR,  but  the  old  German 
«ctice  waf>  not  abolinhed  alto^ther,  and  connequently  for  a 
mg  time  both  the  Christian  and  Uerniaiiic  riteH  were  UNed 
ide  by  Hide  (Hein.  Jiuf.  Genu,  \,  sec  201).  The  early  Church 
eeogniAed  the  validity  of  a  marriage  even  though  the  parties 
lad  not  been  n)arrie<l  by  a  priest.  All  that  the  Church  re- 
{oired  was  a  contract  that  the  man  took  the  woman  with  an 
ntention  to  make  her  his  wife,  together  with  a  physical 
Knioii  following  upon  such  promise.  If  the  marriage  was 
not  consummated,  either  party  was  free  to  make  a  similar 
xmtract  with  some  other  party,  and  if  consummation  followed 
ipon  the  latter  contract,  this  and  not  the  former  promise 
XHMtituted  the  marriage. 

After  the  Decretals  of  (iratian  the  Canon  law  drew  a  dis- 
^nction  between  a  promise  to  marry  now  and  a  promise  to 
■*WTy  at  some  future  time.  The  promise  to  marry  now, 
*lled  HpoHMtlin  (le  prtusenti  or  Hf)ansalia  per  verbti  df 
^^^UMenti,  establishe<l  a  bond  between  the  parties  which  was 
^Ktrded  e<|uivalent  to  a  marriage.  As  a  general  rule  **yxm- 
^lia  *U  prtie^nti  could  not  be  set  aside,  and  the  party  who 
'^  carnal  connection  with  another  was  guilty  of  adultery. 
*We  were,  however,  exceptions,  for  the  woman  might  take 
the  veil,  and  then  the  bond  was  severed,  or  else  the  Pope 
tnight  grant  dispensation. 

Tlie  promim*   t4>  marry  in   the   future,  sp<mHnlui  }>er  rfr^ta 

\r  jHtufit    or    f<jHtn*Htlui    (If*   futuro,  created    no    bond    unless 

here  wan    also    copula    carnal im.      In    that    case    it    became  a 

Barriage.     The  canonist  therefore  Ux)ked    to    the    intentif>n    of 

h»r    parlies,  and    did    not  recjuire  a  cluii-ch  ceremony  to  make 

rt  2 
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thf  niarriacje  valid.  It  is,  however,  true  that  the  Ciiurth 
ui'tced  that  there  should  \ye  a  public  notitication  o(  the  r»-- 
trnthiil.  and  that  tlie  priest  should  pronounce  a  Wnedirt-.oo 
over  the  spouses:  hut  this  was  an  exhortation  of  the  Chnrc*. 
not  a  necessiiry  ceremony  of  the  Canon  law. 

Tlie  unsatisfactory  state  of  a  promise  whicli  niiirhi  ^m-  I* 
praexpvti  or  de  /ufuro  as  it  suited  circumstances  wa.*  ffit  iy 
tli»*  Cnuncil  of  Trent  (1563),  and  this  lx)dy.  in  order  V*  ha^- 
satisfaetory  evidence  f»f  the  Hponmilui  dt*  prt%eHetU\.  pniviiW 
that  the  parties  must  express  their  willin^ess  to  l.«eo.»Ui? 
man  and  wife  l)efore  the  parish  priest  and  two  witnr«*«r-% 
(Ksni«*in,  I)r<»lf  dn^imlqiit^,  vol.  1.  pp.  i>5-187).  Nothing,  li"*- 
evtT.  was  said  alnuit  the  neces.sity  of  a  marriage  cerein"iiy 
in  the  cliureli.  The  provisions  of  the  Council  of  Trent  wvr' 
n«  v«'r  accepted  l>y  tlie  1  Hitch  Republic  ( F«x*kenia  Audrr*- 
v«.l.   1.  p.  72). 

Knmi    tlie   StadlM)ek   of    (Jroningen   (1425)   it    is   clear  :lr 
tlpT'-    was   no   uK-essity   for   lK)th   bride  and   hritlej^n^'in  t--  4" 
tM   the   church    Ix'fon*   the  concubitus   took    plac»-.       After  i"- 
(•iil»itu>  ihf  brid«*  alone  was  re(|uired  to  i;<i.  thoui^h  tlif  ^r:i' 
;ii  •.>ni  e.juld,  if  In-  wished.  acctjm|>any  her.     Ah  d*-  hrn'U't' 
d'    hi'urt  ht'shtfh'n   h^.rfif^  so  Mtd  h*'  d*^M  mnrtj*-uf*  tittt  k^rl*  ^'•"' 
//"//   •<////»■//    rripiifltn)  rn  df  f*j/t)f   //i/«*yi»  hur^'n   'fehfh  dfr  ^'-'i'' 
t,f  /.r    ,r,J   (art.   21.")).     That    the   law  re«|uiri*<.l    the  bride  I"  4 
t"  th«'  fhuich  till'  niornint;  after  the  weddin&:  witli  or  vitli"^- 
tlh    bridfi^rncnii  ap[»ear»<  in  a  lUHnUT  of  otlier   stiMlUvkm.    »• 
i^    cl'-ai     tlii*!rlf«ir«',    that    the    U*ne<liction    of    the   churrh  **• 
nfr-  II    iriveii    alter   the   real    wedding.       In    time.   howr\-r  tlii* 
pi.irtir.-  dit>d    cut    and   thf   benedictit>n   was   j^iven   only  l*'^** 
tip-  .i«*lnal  e«»neul»itus  <  Ki.K'kema  Andreae,  vol.  1.  pp.  7H-7JH 
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land    as   late   &»   the    Hfteentli   century   a   marriage 
alidly  contracted  by  a  public  declaration  of  an  in- 

umrry,  and  by  concubitUH  following  upon  «uch 
In  1434  Philip  of  Burgundy  naid:  Veele  luyden 
f,  Zeeland  en  FrieMaivl  Uijlicken  ende  inalknvderm 
f  }ai^r  gp})iAen  hebben  in  der  heylicher  kercken 
Andreae.  p.  12:^;  G.P.B.  8,  892). 
n  we  find  that  absolution  was  paid  for  marriages 
without  the  ropul<i  micerdotidiK  In  1525  it  was 
AniHtenlani  that  '*  every  citizen  or  inhabitant  who 
any  way  whatever  without  three  proclamationR  or 
J  the  pulpit  should  forfeit  18  guldens."  The 
herefore,  was  a  civil  act,  and  all  that  the  Church 
vas  U)  tine  the  person  who  married  without  it8 
nia  Andreae,  p.  124).  There  are  several  judicial 
ich  pei-Hons  swear  that  they  were  secretly  married 
tulib'  inf  Hinen  wire  tuMHch^u  hem.  eiuh*  Imar, 
.  however,  the  exception,  for  by  far  the  most  of 
^es  in  Holland  during  the  fifteenth  century  were 
lesses  and  in  the  church, 
y  parts  of   Holland  the  marriage  was  not  complete 

had    l)een    concubitus,    but    the    general    trend    of 

that  province  was  to  regard  the  marriage  an 
fter    the    conclunion    of    the    ceremony,    ever,    where 

l)een  no  concubitus.  We  have  seen  that  most 
Ijes  regarded  concubitus  essential  to  the  comple- 
if  marriage  ceremony :  but  other  tril^es.  again, 
»  great  an  inijHuianee  to  the  »»spousals  contraete«l 
»e  attendant  ceremonies  tliat  the  woman  engaged 
ried    was    alnio*«t    NH)ked    u{>on    as    a    matron,    and 
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when  once  the  marriage  ceremony  was  oompletcd  •^h*^  «i 
held  to  be  no  longer  a  virgin.  Tavfo  enim  hnnurt  jf^d 
cifio  ajmd  htrharos  colitur  tit  fnnina  de  eujiut  ww;**! 
actum  etff,  etuivifii  cm^jwre  sit  integtyt,  pn>  an^rupia  ha^i^il^ 
It  would  seem  as  if  this  idea  lay  at  the  ro^it  of  the  mlr  < 
the  Hollanders  that  the  completion  of  the  marriage  cerMiK* 
and  not  the  consummation  of  the  marriage  was  to  lie  l<ii>k< 
to  in  order  to  determine  when  the  marriage  na**  1«^. 
effected  (Grotius,  Lntro.   1,  5,  17). 

In  157G  the  baljuw  and  mannen  of  Rynland  u*^ 
definite  step  towai-ds  invalidating  secret  marriagt^  It  wi 
enacted  that  pei*sons  secretly  marrie<l  since  1572  shouM  hi^ 
fourteen  days  allowed  to  them  within  which  to  niakr 
declaration  and  register  the  fact  that  they  lived  t*iprtli* 
as  husband  and  wife.  This  declaration  was  to  W  pr 
claimed  either  in  the  church  or  in  the  Court  of  RynUo-i 
After  the  third  pnxilamation  the  marriage  was  indiv«(iiQfak 
Alter  157()  leave  could  be  obtaine*!  from  the  coort  I- 
pr(»claiin  Imnns,  and  then  the  marriage  might  be  celelm?*^ 
either  Ijefore  the  civil  or  church  officials:  all  (Kher  utf 
riages  were  void.  In  15X0  the  States  of  Holland  j**«* 
the  Political  Ordinance,  and  fixed  the  marriage  cereiiK«; 
which,  with  a  few  modifications,  we  follow  in  South  Afnci 
B}'  this  Ordinance  the  marriage  could  take  place  tixhit 
l)efure  a  magistrate  (»r  before  a  church  official.  Each  t*^« 
drew  up  its  own  formula  to  be  read  to  the  bride  u 
bridegnom,  and  questions  were  put  to  which  they  Wfi 
reijuii-ed  to  make  suitable  answers. 

We  have  seen  that  with  regard  to  the  marriage  ceremoi 
the  rofHiUi  mceiylotoliM  superseded  the  Roman  a«t  m-ell  a**  il 
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«miAii  cuHtom.H  of  marriage.  Before  tlie  Politique  Ordon- 
antie  of  1.5H0  became  law  there  was  no  uniform  practice 
I  Holland  a^  to  what  were  the  ceremonial  requiaiteB  of  a 
aiid  marriage.  The  marriage  ceremony  usually  adopted  was 
"lat  {>re«cril)ed  by  the  Catholic  Church  in  the  Canon  law. 
ut  to  ih*'  church  ceremony  were  added  various  traditional 
ractice?*  in  vogiie  in  the  different  provinces  and  cities.  It 
'a>  thfrefoiv  in  order  to  have  a  uniform  method  of  cele- 
mtiofi  that  the  l\>liti<jUt*  Ordonnantie  laid  down  definitely 
lie  esstfutial  details  of  the  ceremony.  Whatever  the  religion 
i>  which  the  parties  l>elonged,  there  were  certain  re(|uisites 
hat  hail  to  )>e  adhered  to:  (1)  The  parties  had  to  appear 
Effort*  the  magistrate  or  cliurch  official  to  re(|ue8t  that  their 
ami>  might  l)e  published:  (2)  the  Ijanns  were  to  be  pub- 
^Uv<i  on  three  successive  Sundays  or  market  days  in  the 
liurch  or  other  recognise<l  place  at  the  residences  of  the 
>m«*e>:  {,li)  the  church  ceremony  or  the  ceremony  before 
le  magistrate.  It  made  no  ditTerence  to  what  religion  the 
irties  belonged,  and  though  the  Jews  apparently  adopted 
itrir  own  regulations,  after  16.)tj  they  were  bound  to  con- 
Tiii  to  the  rei|uirements  of  the  Politique  Ordonnantie.  Thin 
B^^    the    law    of    Cape    C'olonj     until    the    Order    in    Council 

l^ify.  In  the  essential  requisites,  however,  the  Order  of 
CPs  did  not  differ  from  those  of  the  Politique  Ordonnantie. 
il  the  other  colonies  in  South  Africa  have  similar  marriage 
ilinance^  diti'ering  only  in  detail,  so  that  we  may  say, 
• 'itiiiy  -^pt-akin;;.  tluit  the  marriage  ceremony  in  South 
[ri'.-a  i*^  iiientieal  with  that  instituted  by  the  l^olitique 
•  i  'Uimntie  in    ir).so. 

Ari    iiii|><'rtant    feutun'   of    the    (lerman    marriage  ceremony 
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^as  the  bridal  feast.  I  have  shown  in  the  chapter 
the  Stadboek  of  Qroningen  that  the  authoritieA  of  ti 
town  made  provisions  against  too  sumptuous  feasu^.  And 
would  appear  that  throughout  western  Europe  the  bn< 
feasts  were  great  gatherings  usually  ending  in  genenl  i 
toxication.  Though  we  do  not  indulge  in  all  these  mtim% 
-excesses,  the  Germanic  spirit  still  existn  in  many  *ji  ^ 
weddings.  Even  the  wedding  presents,  so  veiy*  pwvife 
nowadays,  have  their  origin  in  an  inveterate  <tennan  cortw 
Tlie  brant  taffel  or  kocftzeit  genchenke  was  a  featurt  *A  ti 
richest  as  well  as  of  the  pooi-est  Teutonic  marriage  iHriiiu 
cit  219). 

Requisites  and  Hindrances.  —  Aga  ~  Aoeordin);  to  '» 
present  law  any  person,  male  or  female,  over  th*?  ijff 
twenty-one  may  contract  a  valid  marriage.  Tnder  tlh*  aj 
of  fourteen  for  males  and  twelve  for  females  there  can  Wi 
valid  marriage.  Over  these  ages  a  valid  marriage  nax 
contracted  if  the  consent  of  parents  be  obtaineiJ.  Our  U» 
marriage  has  gone  through  many  vicissitudeH  before  il  nrtrii 
this  simple  form. 

The  early  Germans  had  no  Hxed  age  below  which  a  u> 
riage  could  not  be  contracted.  They  considered  the  phjN 
conditions  of  the  parties,  and  as  long  as  the  bridegn-HU  1 
reached  the  age  of  puberty  and  the  bride  was  i-irij^Aeu* 
marriage  could  be  celebrated.  As  a  rule,  however,  th*  i 
was  not  regarded  as  tit  to  be  a  husband  unleM^  h« 
reached  his  twentieth  year.  Caesar  tells  us  that  it  wai*  < 
sidered  scandalous  for  a  youth  to  have  any  int«rcour<  ^ 
women  l)efore  he  reached  that  age  {B.G.  6.  22):  Inint  •!«> 
vivf'Himum  feminae  ntAitiam  hiibutHH^,  in  (arpisntimitt  Ati 
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«bu«.  The  Frankn  recogniHed  no  age  limit  below  which 
barriAge  wan  not  allowed,  but  when  we  consider  the  age  at 
vhieh  their  kingH  married,  then  eighteen  Heems  to  have  been 
lie  average  age  (Hein.  Jus,  Germ.  bk.  1,  sec  203). 

By  the  Roman  law  a  youth  under  fouiteen  and  a  maid 
inder  twelve  could  not  marry.  The  Canon  law  took  over 
he  proviMionN  of  the  Roman  law  in  this  respect  as  a  guiding 
hough  not  as  a  rigid  rule.  We  may  therefore  say  that  from 
he  days  of  the  counts  to  the  present  day  a  marriage  of  a 
'outh  under  fourteen  or  a  njaid  under  twelve  was  not  en- 
OQriged.  In  some  cases  no  doubt  the  Church,  for  special 
«*i*ons.  permitted  marriages  of  younger  persons,  though  as  a 
general  rule  it  insisted  on  the  parties  having  the  apparent 
i^{Midty  of  procreating  children.  In  the  time  of  Cfn)tius  the 
^le  of  the  Roman  law  was  rigidly  adhered  to.  so  that  young 
**eii  under  fouiteen  and  young  girls  under  twelve  could  not 
Ootract  a  valid  marriage  (Urotius,  Intro.  1,  5,  3). 

Ckniaent  of  Parents  or  Quardians.  —  We  saw  that  by 
he  early  German  customs  the  girl  was  no  party  to  the  con- 
>^ict  At  that  time,  therefore,  her  uiarriage  could  only  take 
^Ace  where  her  father  or  guardian  had  given  his  consent, 
lie  youth  could  not  marry  as  long  as  he  was  ^xirs  damns, 
>iit  as  soon  as  he  was  publicly  recognised  as  capable  of 
efending  himself  and  supporting  a  family  he  could  purchase 
is  wife.  This  custom  was  preserved  by  the  Franks,  for  we 
ud  in  the  Lej-  Sulua,  tit.  70:  Si  (fui^  pufllum  'tlif*num  ud 
*nj%ttjiuiii  fjuoeMUfrit  praesentilniM  muim  et  ifuelUie  imrcnti- 
10.  Here  j^ir^ut^M  does  not  moan  the  father  and  motlier 
liy.  but  the  nearest  relatives  as  well,  for  this  is  the 
n**#;   in    which   the   woi-d    was    used    during    the    middle    ages 
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(Faber,    Themurxui,   sub    voce    Pareiia ;    cf.    French  jwmrf 
relative). 

In  Zeeland,  wliere  ho  man}'  of  tlie  euKtoiiiH  of  U»  S 
Franks  w».*re  preserved,  we  see  fi-om  the  Politique  OiAjow 
of  loSO  that  orplian  minors  were  required  to  have  the  coi 
not  only  of  tlieir  guardians,  but  of  their  nean^t  r^ltl 
and  that  even  majors  must  either  have  the  consent  oC 
paivnts  and  relatives  or  explain  wliy  this  consent  hn 
been  obtained. 

It  was  only  after  the  introduction  of  Christiinity 
after  the  Church  liad  attained  consiilerable  influence,  thi 
consent  of  the  bride  was  insisted  upon.  The  Church  i 
nised  the  validity  of  a  marriage  of  minors  where  nu  pii 
consent  had  l>een  obtained.  Sujficint  ts^candum  Iffffs 
ettruin  ronM^nnuM  (U'  quorum  conjunct  ion  ibu^  iiyitor  li 
Grat.  c.  27.  !»,  2,  c.  2). 

So  roote<l,  however,  was  the  idea  that  a  girl  ci»ul 
marry  unle.ss  her  father  or  guardian  gave  her  away, 
we  find  the  laws  of  many  of  the  Netherlands  pn* 
re(|uirin;;  the  consent  of  jmrents.  Without  the  ci»li!«Hi 
marriai^f  was  not  as  a  nile  void,  but  the  bridegroom 
obtain  no  pecuniary  advantage  from  the  marriage.  W 
this  in  Frievjand  and  in  Holland.  In  an  old  keur  of  D 
penalty  was  imposed  up<jn  pei*sons  who  married  ^n  h 
hijn  I>*ji4r,ini  nfUf'ii  15  Jiifrn  endt  een  maechdflcij n  he 
siu*u  14  jttfpn.  What  applied,  therefore,  at  first  *>nly 
girl  CM  Tilt*  in  time  to  apply  to  Ix^h  young  man  and  girl 
fori  tli»'  Ciiion  of  the  Provinces,  however,  the  iufluei 
tli»"  Churrli  was  too  great  to  render  the  marriage  of  i 
witliont  paniital  consent  void  (Fockema  Andreae.  vol.  l.p- 
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y  the  civil  law  the  marriage  waM  void,  but  the  reason  of 

law   did    not  apply  to  Holland,  for  the  prohibition  aroHe 

thf  law  regarding  jxitrut  polentas,  and  thin  peculiar 
•r  of  the  Roman  ancestor  did  not  form  part  of  tlie  law 
lolland.  Public  opinion  was  tlierefore  the  only  influence 
h  restrained  clandestine  marriages.  In  the  sixteenth 
jry,  however,  public  opinion  seems  to  have  lo«t  itA  re- 
uing  influence,  and  we  find  Charles  V  in  1540  attempting 
l)eck    clandestine    marriages    by   impasing  severe  penalties 

the  parties.  Notwitlistanding  that  the  parties  could  be 
Jied.  and  that  they  forfeited  the  benefits  arising  from 
lunity.  the  number  of  clandestine  marriages  increased. 
5>W).  however,   the  States  of   Holland   boldly   broke  away 

the  Canon  law  and  pronounced  all  marriages  of  nn'nors 
unless  the  consent  of  parents  had  Ijeen  obtained,  even 
l\\  the  marriage  had  been  duly  celebrated  by  an  officer 
le  Church.  The  law  was  therefore  brought  into  accord 
that   public  opinion   whicli    had  prevailed  in  the  Nether- 

from  the  earliest  (terman  perifxl. 
Iiough    the    legal    age    has    been    re^luced    to    twenty-one 
.    the    re<|uirement    of    the    Political    Ordinance    that    the 
t^  muHt   give   their  consent   to  the  marriages  of  children 

the  age  of  majority  has  been  retained  (Order  in  Coun- 
th  Septemlier.  lH38,  sec.  10),  and  a  marriage  of  minors 
>ut    the  c<»nsent   of  parents   is  as   void  with  us  as  it   was 

Hand. 

tter  ilie  (massing  of  tiie  Political  Onlinanee  of  l.')X()  the 
It  of  [>arentH.  as  we  have  seen.  wa>  indisi)en.sable  to 
uariiage  of  a  minor.  The  |>ovver  of  the  father  in  that 
M    wa-  reganled   as   unlimited,   and    no  court    couM   inter- 
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fere  with  his  diRcretion.      This  seems  to  have  bwn  the  i 
which    prevailed    in    Holland  during   the   former  iitli  ol 
.seventeenth    century.       During    the    latter    half  of  lh»l 
tiiry   the   finality   of    the   father's  decision   caine  to  be 
tioned,    and    Voet    held    the    opinion    that    the    court 
interfere    where   the    father's   decision    was   false,  Itiwk 
foolish   (Voet,   23.   2,   22).       The   Supreme   Court   of  H 
and   Zeeland   adopted   Voets  view,  and  decided   in   17(V 
the  court  could    pass   tlie  father's   decision    by   and  gn 
order   to  marry  (Munniks,    vol.    2,  p.   85).      Schorer  an 
der    Keessel    expreas    a   similar    view.       In   the   Capt?  < 
the  Chief  Justice,  like  the  Lord  Chancellor  in  EngUo 
selected    in    1888    as    the   judicial    officer    before    wImw 
matters    had    to    be    brought.      Where,    however,    u** 
legislation    exists,  the    court    is   the   proper  authority 
the    validity  of   the   father's  objectiona      There   is  a  i 
in  the  Transvaal  to  that  effect  (December,  1906^ 

Prohibited  Degrees  of  Oonsanguinity  and  Aflfa 
To  what  extent  consanguinity  was  a  bar  to  marriage 
the  German  j>eriod  we  do  not  know.  There  wav  Ik 
no  prohibition  atrainst  the  marriage  of  personal  ct)C 
by  affinity.  The  introduction  of  Christianity  elfei 
^ivat  clian^e.  and  the  prohibitions  of  the  civil  lav 
in  the  course  of  time  to  be  followed  by  the  I 
Tht'  Salic  law  prohibited  marriage  between  the  child 
brothers  and  sistei*s  or  l>etween  a  man  and  the  wi< 
a  deceased  brother  or  uncle.  In  the  time  of  Ctuui 
niarriacjes  within  the  sixth  degree  of  conaangoinit] 
forbid<len. 

Our  rules   with    regard    to   the   prohibited  degree!^ 
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lity  and  afRnity  are  derived  partly  from  the  Roman 
krtly  from  the  Canon  law,  and  the  readiness  with 
the  FranlcK  and  the  Frisians  accepted  these  rales 
to  point  to  the  fact  that  Teutonic  custom  had  also 
face  a^inst  the  marriage  of  persons  nearly  related 
J.  JuHt  as  the  royal  houses  were  often  allowed  to 
polygamous  marriages  (Hein.  Jua,  Gernu  bk.  1, 
ti).  so  dispensation  was  often  granted  to  them  to 
irithin  the  forbidden  degrees, 
the   Roman  law  children    by  adoption   were  considered 

same  light  as  children  by  birth,  and  the  same 
ion      to     marry     that     applied     to     the     former     also 

to  the  latter.  As,  however,  the  patriit  jx)testas 
t  recognised  in  Holland,  adoption  never  created  a  bar 
riage.  and  the  adopted  person  was  regarded  in  the 
f  a  sti-anger  (Ortwijn.  ad  Inst.  1.  10.  2).  The 
law  provided  within  what  degrees  of  consanguinity 
lity  marriages  wei-e  prohibited.  With  the  Germans 
hi  bit  ion  was  not  quite  so  extensive,  and  varied  with 
ierent   nations.     The  Canon  law,   however,  considerably 

fr«»in  the  Civil  law  with  regard  to  the  prohibited 
In  calculating  the  degrees  of  relationship  the  Canon 
•il  law  differed.  For  example,  by  the  Canon  law  I 
lOved  two  degrees  from  my  first  cousin ;  by  the 
%w  1  am  considered  to  be  four  degrees  removed 
F"r     1.    5.    9.    and    1,    5,    12).       By    the    Roman    law 

in  the  fourth  degree  c<^uld  marry  acconling  to  the 
r^niputation.  hut  by  the  Canon  law  pei*sons  within 
irth     deprive     by     ecclesiastical   computation     could     not 

Hence     by     the     Roman     law     tii-st     cousins     could 
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marry,  but  not  so  by  the  Canon  law,  for  by  th*t  1 
even  second  cousins  were  prohibited  from  contracting 
marriage. 

It  will  therefore  be  easily  understood  that  aft*»r  ! 
Reformation,  when  the  hold  of  the  Canon  law  upMi  : 
people  wa^  so  considerably  relaxed,  inarria^efl  to»k  pli 
which  were  valid  by  the  Civil  law.  but  invalid  >iy  : 
Canon  law.  This  led  to  ^reat  disputes  in  cmnei^  f*i  mipw 
sion  ah  intestato,  as  to  whether  the  claimant  wan  If^timi 
or  not.  In  oi-der  to  obviate  all  these  disputes  ad*! 
introduce  uniformity  into  the  law  of  marriafj^.  the  d-nfrv^ 
within  which  in  Holland  marriau^es  were  prohibit*?*!  wrr**  r 
vnlated  by  the  Politi<jue  Ordonnantie  of  15H(>.  Tlie  ptvtmb 
to  the  chapter  on  Marriage  states  that  the  law  in  pa-^^i 
onler  to  obviate  the  irregularities  which  are  daily  c* 
niitted  and  the  lawsuits  which  constantly  arise  with  n-;?* 
to  succession. 

In  Um4  {G.P.B.  vol.  2,  p.  8170)  an  Ordinance  wa-»  p»* 
explaining  the  Politi<|Ue  Oiflonnantie  of  15H0.  by  whirii 
was  rnactt^d  that  a  person  could  not  marry  hi**  wit 
brother's  or  sister's  child.  In  I73()  {G.P.R.  vol.  ti.  y  '^ 
a  further  ^explanatory  Act  was  passed  prohibiting  niarm 
with  a  di»coased  wife's  step-mother.  In  17^11  uNV/  /« 
hft^h-en,  1789.  p.  1181)  it  was  further  enacte^i  that  a  » 
c<»uld  not  marry  the  daughter  of  the  brother  or  ^iiter  f 
or  hall'-blo<Kl.  of  his  deceased  wife,  nor  her  •*tep-iD«<lx 
and  that  a  woman  could  not  marry  the  son  of  a  Icinl 
or  sist«M*.  full  or  half-blood,  of  her  husband,  nor  ht*r  hi 
Uuid^  stvp-father.  In  these  matters,  however,  the  Stt 
oft*  II    grante<l    dispensation;     for    instance,    in     ItiM    a    ■ 
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lowed   to   marry  the    half-sister   of   his   deceased   wife's 

{G.P.B.  vol.  7,  p.  808). 

Placaat  of  1580,  and  in  all  probability  the  other 
K  above  cited,  establish  the  law  of  South  Africa 
ef^rd    to    the    degrees    of    consanguinity    or    affinity 

which  marriage  is  prohibited,  except  in  so  far  that 
pe  with  a  deceaiw^d  wife's  sister  has  been  allowed  in 
pe   Colony  and    in   the   Orange  River  Colony,   but  not 

Trannvaal.      The   latter  country,   however,    went    back 

Canon  law    in  so  far  that  it  prohibite<l   the   marriage 

cousinn  whose  parents  were  related  as  full  brothers  or 

This  was,  however,  repealed  in   1908  (Ordinance  40); 

:   the  Transvaal   law   is  now   uniform   with  that  of  the 

South  Africa  as  reganls  the  marriage  of  cousins. 
igious    Diflferences.— The    laws   which    forbade    Chris- 
rom    marrj'ing   Jews  or   Roman  Catholics  from   marry- 
retics    had    their   origin    in    the  decrees  of  the  Church, 
lough    a    Jew    crmld    not    marry    a   Christian,   he   could 

Cf>ntract  a   valid   marriage  in   Holland   with  a  Jewess. 

1H56  the  Jews  apparently  disregarded  the  provisions 
PoHtif|ue  Ohlonnantie,  and  contracted  marriages  in 
.nee  with  the  Mosaic  law  and  their  own  rites  and 
riiefi.  In  1656.  however,  a  placaat  was  passed  reijuir- 
^  Jews  to  adhere  to  the  same  regulations  as  to  pub- 
of  Ijanns  and  the  c<3nsent  of  parents  as  Christians 
r<|uired  to  regard,  and  also  t4»  Ik?  subject  to  the  same 
tioHH  as  the  other  citizens  of  Holland  ((i.P.H.  vol.  8, 
L  In  the  sHiiie  way  marriages  Ivtween  meml»ers  of 
it   rhri»»tian  sects  were  valid.  provide<l  the  re<juirements 

Politi<|ue  <  Irdonnantie  of   15S0  were  adhere<l   l<». 
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In  the  time  of  GrotiuH,  even  thoujirh  reli^ous  feeling  n 
verj'  hij^h,  there  were  no  penaltieR  aj^ainst  the  marmm* 
Protestant  and  Catholic.  (Jradually,  liowever,  the  Pmte^uot 
adopted  views  as  intolerant  as  those  of  the  Roman  Cith^Hc 
of  the  sixteenth  century.  If  militar}-  men  married  CAth-.^ie 
they  last  their  commissions  {G.P,B,  1737.  vol.  5.  p.  wii 
Not  satisfied  witli  imposing  pc^nalties  upjn  the  marriages^  -I 
Protestant  and  Catholic  officers  in  the  annj'.  the  State*  n 
l7oo  {G.P.R  vol.  6,  p.  58())  decreed  that  no  Protectant  'Aui 
whether  civil  or  military,  who  married  a  Catholic  oM  >• 
tain  his  office,  and  furthermore  that  no  minor  of  th*-  Pp- 
testant  faith  could  marry  a  Catholic  evvn  with  c»»n**ni  4 
parents.  In  1795.  however,  under  the  influence  of  thf  Fn-ari 
Revolution  all  these  restrictions  were  swept  away,  mi'l  Pr- 
testant  and  Catholic  were  left  free  to  marry  each  ■<H*< 
witliout  any  pains  or  penalties.  In  this  re.spect.  l)itfnri<« 
then*  was  complete  eijuality  in  South  Africa  when  th«?  Cifr 
was  ct'dfd  to  the  English  Crown. 

Adulterer  and  Adulteress.  —  Another  restricti.>n  vhici 
di<l  not  rxi.st  in  the  days  of  (irotius,  and  which  d.^  »< 
exist  in  Kn^rland.  wtis  intPNiuced  into  the  law  n{  H'Ju^«- 
that  adultfier  and  adulteress  could  not  marry  <ine  an-'thif 
(uo.iiewei^^Mi  tells  Us  {f\  J».  !V  27)  that  in  hi^  innr  lh( 
adulter.!  CMiiM  in  all  eases  marry  the  adultervsK  "ft 
Roman  law  api)arently  <lid  !ii>t  tolerate  such  marria^^es.  th  «C^ 
the  r.-in-^n  law  adopteil  a  ditiereiit  rule  (Voet.  2-'i  2.  27l  Ii 
the  Anisti'idaiii  third  volume  of  the  ConMultntiiniit  mv  fio 
that  NfVt^n  lawvei-s  all  a^^ree  in  the  view  that  a  man  bm 
many  tlit-  w<>nian  with  whom  he  ha**  coniiuitt«d  tAtHut 
after  tin-   ileaih   of  his   wife,  provided  that   he  maiie  ih'  pr 
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liii^  of  tiuirriafife  and  that  he  did  not  plot  affainftt  the  life 
if  Kin  Hpcinne  (Con-n,  vol.  8  (Amnt).  52,  53,  54).  Thin  appeam 
d  have  been  the  rule  of  tlie  Canon  law.  The  Staten  of 
foiland,  however,  in  1674  (G,P,B.  vol  3,  p.  507)  pa88ed  a 
Kcial  Ordinance  prohibiting  all  pemonH  who  lived  in  adultery 
TMu  marr^'in^  one  another  at  any  time,  and  decreed  that 
ich  marria^e^  Hhould  be  null  and  void,  and  that  the  partiea 
Mild  lie  arbitrarily  puniNhe<I.  Thin  law  haH  never  been  re- 
B«leil.  and  formn  part  of  the  common  law  of  South  Africa. 

Annna  Luctus. — We  have  neen  that  all  women,  widows 
irioded,  were  during  the  early  Uerman  period  under  the 
Mi)«^tM7ii  of  Home  male  relative.  Hence  when  a  widow 
r^nhed  Ut  remarry  she  had  to  got  the  conaent  of  her 
Qanlian.  and  for  tluH  consent  something  was  usually  paid. 
n  time  the  mundium  over  a  widow  became  merely  formal, 
tid  wa^  in  c^^nsequence  transferred  from  the  relative  to  the 
ftaguitrate  or  other  judicial  functionary  of  her  place  of  re«i- 
ienc»*.  Hence  a  curious  custom  arose  in  many  parts  of 
t^nnany  re<|uiring  a  widow  whi)  married  to  present  a  purse 
•ith  silver  coins  to  the  magistrate. 

I  am  not  aware  of  any  such  custom  in  the  Netherlands. 
Ilhen-  was.  however,  an  old  custom  in  the  Netherlands  which 
isqain^  a  widow  to  wait  at  least  a  year  before  she  contracted 
^  new  marriage.  During  the  sixteenth  and  seventeenth  cen- 
^rie«»  statutory  enactments  to  that  effect  were  paused  id 
*%'enil  <»f  the  provinces.  No  such  ordinance,  however,  was 
mf*^\  by  thf  province  of  Holland.  In  that  province  the 
nattt^r  wan  regulated  by  the  Ifxjal  laws  of  the  towns.  Thus 
n  Amsterdam  a  widow  over  the  age  of  fifty  could  marrj'  at 
ny    time   nhe   chow   after   her   husband's   death.      Under   the 

DD 
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at;e  of  fifty  she  had  to  wait  for  a  year.  In  Eiickhui<»-ii  'b? 
period  was  six  nuinths  if  tht^  widow  was  not  pre^ant  iRfei^'* 
Ol^,  vol.  -S.  obs.  7).  Tlie  objtHJt.  f»f  cours*?.  wa**  l'»  j»Fvi*fl! 
th»*  si)-ealled  vimfitsiu  xro^^a/fMx.  (Imtius  says  a  wi<l»w  tnit 
not  many  withiji  the  ])eri«Kl  of  probable  pregnancy  i.'V  'iff 
tltK'Orts*^   husband  ((irotius.   InttUK   1.   o.  -S). 

According  to  the  ])resent  law  of  th<»  (!'api»  ^^l^^nv  r.i-y 
i^  no  anvitfi  hmftttt.  The  Marria^je  I-aw  of  the  South  AfnriD 
Republic  i'^  of  1S71)  pr«)vidwl  thai  a  widower  iiiichr  if* 
jiiarry  within  three  months  aft«*r  the  death  «>f  hi**  ^j'-w 
and  that  a  widow,  unless  she  ^ot  dispensation  frmi  ''rf 
(Jovfrnnient.  could  n«)t  marry  within  thn*e  hun<lr»^i  *Uy  f 
t!ie  death  of  her  previous  sjy^use  :  but  this  \n\s  liem  irj.-if< 
by   Pn)elamation  :U  of   1JM)|. 

Effect  of  Marriage  upon  the  PersoDB  of  the  SpouM 
We  have  si»en  alx>ve  that  jwit  of  the  inarriai;e  iviHiny 
nf  the  early  (lermans  was  the  handing  over  of  the  hrii-  y 
her  father  nv  guardian  to  the  bridegroi»in.  and  thai  llih  *«^ 
accnmiiJinied  witii  tiie  delivery  «»f  a  spi»ar  to  the  liri«l'^"* 
us  symlH)lic  of  the  transfer  i>f  guanlianship.  This  tmii*K  i 
the  guardianship  of  the  wife  u]N)n  marriage  h&«  |i^m«<i^ 
tlirougiinut  the  history  nf  the  Rfiman-Ihitch  law,  hii«I  i*  •" 
day  an  iiii]H»rtaiit  eHect  of  our  law  of  niarriagv.  hi  ^^ 
«»ld«r  K(»man  hiw  the  Roman  wife  ]>asse«i  into  the  ^^UApli^ 
ship  of  her  huslianil  {in  nxtiititnt  iiuirlti)  in  much  ih*-  ^^ 
way  aN  the  (lerman  wife  ]>assiMl  inin  the  tnuul  i  ^^^ 
sp<ius<'.  Ill  the  later  Roman  law.  however,  all  tntfr*  ^ 
tit'iiins  disappeariMl.  and  the  one  s^Hiusr.  as  far  as  Ifg^l  nri*r 
li'iiiN  wi-n-  coiK'erned.   wa**  entinOy  independent  uf  the  "thrr 

Although  there  has  U-en  a   tend«-ncy   in   uur  law    ihn«^^ 
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f  antenuptial  contract,  to  brin^  the  relationnhip  of  hunhand 
wife  in  acconlance  with  that  of  the  later  Roman  law.  in 
ir  common  law  we  have  not  yet  reached  that  Htage.  The 
Feet  of  the  old  (rertnan  custom  has  not  yet  worn  oft.  and 
ith  UH  the  wife  is  still  re^rded  as  a  minor  and  her 
unhand  a«  her  ^lardian.  This  power  of  the  husband  over 
IR  wife  extends  not  only  to  her  |)er8on,  but  even  to  her 
noperty.  It  makes  no  difference  whether  in  point  of  years 
^  husband  is  a  major  or  a  minor,  in  either  case  he  is  tlie 
larriian  of  his  wife.  A  youth  of  sixteen  may  marry  a 
idow  of  forty,  and  after  the  union  the  widow  will  in  the 
e  «)f  the  law   be  a  minor  without  the  power  of  appearing 

court  or  of  alienating  her  property.  This  power  of  the 
iH>)and  over  his  wife  is  known  as  the  marital  power 
tH^MuM  marital iM,  mariUde  irwx^ht). 

The  marital   pi)wer  is  intimately  connected    with    the    law 

community  of  pmperty,  and  it«  history  is  closely  inter- 
>ven  with  the  latter.  The  rule  of  the  German  law  was, 
'Vfcm  tucoifm  sitani  habere  uj  intteMate,  and  we  tind  it 
Un  stated  in  the  laws  of  the  Visigoths,  Burgundians, 
^uianni.  Lombards  and  Saxons.  Heineccius  thus  defines 
^  maritiU  power  of  the  (lennan  husband :  "  The  marital 
^Wer  and  guarflianship  of  the  husband  is  the  right  of  the 
^haod  to  rule  over  and  to  defend  the  person  of  his  wife, 
k1  to  administer  her  goods  in  such  a  way  an  to  dispose  of 
^m  at  his  own  will,  or  at  any  raU*  to  pi*event  his  wife 
"•mi  dealing  with  them  except  with  his  knowledge  nnd 
f>n^ent    {Ju^.    (rfinn.    bk.    I.  sec.   2H5). 

The  marital  power  and  guardianship  f)f  the  liuslMin<l  always 
ormcd  part  of  the  law  of  the  Netherlands,  and  is  expres.Heii  in 
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a  iiuiiilK'r  r»f  liiws  and  keiii-eii.  In  the  Oistnineii  uf  Fri-*ia:.l 
(sixtt^ontli  century)  it  wa8  thus  express***! :  Jkit  tiif  »i'rw..^ 
/(/'•i*    tt>    hitiih    hiipv   di^Kjfn    af'**    ntechd^it     »*#i)*    hv^r    i/y'i 

z*iti  lint  II  lit  I  of  ft'  /tttiiiff'rintiiti.  That  is  to  say.  the  hiwmri 
i>  the  ^;uarf^ian  of  In's  wilVs  pn»i)erty  whether  sucli  l»»*  'i'lil 
or  [Kirapliernalia. 

l!i  :i  keur  of  Zutplieii  of  ir<7(i  it  was  pifiviilt^i  that  i 
chiM  of  less  tlian  sixteen  CMjuld  not  alienate  pn*|^rty  f 
eho.iM*  a  i^uimlian  without  consent  of  the  Nchep»Mi»'n  utij'^ 
sucli  rhihl  ha<l  contracted  a  inarriajje.  In  the  pn»viii<v  ./ 
Uollaml  tlien*  art*  sevt^ral  hanclvesteii  wliicii  •Ahow  ihAi  i= 
thf  fourteentli  century  niarriaije  made  tlie  huOiand  a  mai-r 
and  tlie  wiff  a  minor.  In  the  (InMtt-l*rivilf*i^«*  of  147»l  uk 
La«ly  Mary  pri>misi's  that  *4he  will  cIkmim*  hy  thr  .nlvic**  i 
tiif  Slates  a  hnsliand  and  i^uardian  {vem  rt  nmMjht  etuW  .'•'"• 
{Ii"ht.>.  nhs,  vnl.  '2,  ol)N.  :\).  (initius  say**  thai  hy  a  I'-l'*"'}" 
c-»ntracti'd  marriai;**  tiie  wife  Iji'Ctimes  a  minor,  and  hvr  iiu- 
ha  I II I  iKMNiiiir.s  her  guardian  or  /■**/•/•  ri»tnjii.  a^  it  wa*  ^^^n'' 
liiiir**  i-allfd  ((In»tiu>.   Intm,   1.  5.   l!h. 

Y!y   virtue  (»f  tht*   marital   jiower  the  hu>ljanil  aci{Uin*(i  tr:' 
lull    and    frri'    administration    of    the    jjoimIs    his   wife   hp««i?' 
lull"  I  hi-  marria;;!'.     The  ori*jiii  of  this  rijjht  is  clearly  tifrniit 
and    not     Roman.      At    tin*   .same   tini«*   it    is   interesting:  !••  *^ 
liow    tin*    Ui»man    law   C(»nstantly   strove   tt»  sujK*i-sf*Ie  ihr  *»^- 
man    law    with    rrspi-ct    lt»   this   pnwer.       By   the   L*.r  /t*.ii.<>i'< 
of    rii(MMlii«.ins   till*  husltand  eould  imt  alienate  the  property  ■* 
tin*    wifi'    without    lirr    c(»nsfnt.       It    was    suiit^hc    to   iiitn^iuff 
thi^    [11  art  let'    nitii   Zi'i'land    durin«;   the    w\^\\   tif    Kiori'*   V    hot 
it    >..».. II    I'rll    iiiiM  liiMisf.       In   (ielderland   the   rule   «»f  th»'  U* 
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ttpituina  seems  to  have  taken  root  (Schoniaker,  vol.  8,  pp.  141, 
44).  but  in  Hollan<I  it  was  never  reco^ined. 

Bflbct  of  Marriage  on  the  Property  o  the  Spouses.  ~ 
Lcoordinx  Ua  the  Jim  Antii^uant  Ronmnorum,  when  the 
rife  paHMeil  ui  nianain  riri,  she  fell  into  the  position  of  a 
laughter  of  the  hou.H<*,  and  conseijuently  had  no  property  of 
ler  own.  Everythinj^  she  brought  into  the  marriage  l>elonged 
;a>  tilt*  paterfamilias.  In  Justinian's  time,  however,  each  sp<jU8e 
rvtaineil  the  free  disposition  over  the  pro|)erty  which  he  or 
Hke  had  previous  to  the  marriage,  and  no  community  of  go^xbt 
cxifftetl  l)elween  them.  By  the  common  law  of  Holland, 
which  is  also  our  law,  as  .s4K)n  as  the  marriage  is  cele- 
brated the  gc^xls  which  belonged  to  the  husljand  and  the  wife 
[>rior  to  the  marriage  forjii  one  mass,  and  each  spouse  or 
lis  or  tier  heirs  takes  one-half  of  this  mass  upon  the  din- 
oiutiou  i}{  the  marriage.  The  spouses  are  said  to  l)e 
iMirried  in  connnunity  of  goods  {ciHuniuiHo  fjunornm),  but 
he  administration  of  the  entire  mass  lies  in  the  hands  of 
ht?  husl)and.  This  community  can,  however,  be  varie«J  by 
^itenuptial  contract. 

Our  law,  therefore,  differs  materially  from  the  Jtm  Anti- 
^•ticm  and  the  Roman  law  of  Justinian.  Its  origin  is  to  be 
<Might  in  the  customs  of  the  (termans,  and  not  in  the  Roman 
•w.  Tliat  community  of  goodn  existe<l  with  the  early 
•enuaiiM  in  the  form  in  which  we  know  it  is  most  uidikely. 
^either  Tacitus  nor  Caesar  mentions  such  a  community  of 
y/tftW  <,aesar.  it  is  true,  tells  us  {liri  Hid.  bk.  «».  c.  IS). 
hat  amongst  the  (tauls  the  luisl>aiut  added  from  lii^  'iwii 
*3N«jurces  as  much  as  the  wife  bnmght  liim.  and  this  formeil 
fund    whiel)    was   held   in    eonnnon.   and    \\\yKm   the    death    of 
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either  s|x>use  the  whole  fund  and  it«  profits  went  to 
survivor.  Tacitus  {G^nn.  c.  18)  merely  infomiN  oj*  thit 
Wiis  euHtoniary  for  bnde  and  hrideprooni  to  jjive  pre^ 
to  one  another.  Tlie  Lex  Rijnmria  (e.  87.  sec.  1)  tell* 
that  after  the  death  of  the  husband  the  wife  gets  a  ctrt 
sum  of  money  et  terfiam  tie  <inne  re  qiutd  nimul  «vi»/<i^i 
verhif.  In  the  Capitalaria  we  find  the  f(»lluwin^  tC 
Cnri>L  Mag.  lib.  4.  sec.  JO:  Volumufi  ut  u^rorrf*  defHiirtfrn 
piMt  (tltifton  VHirit<tnivi  te^rtUnu  jxtrtevi  collalMfititiouU  qw 
aitnul  in  lH*itejicio  nndalxn^tverunt  cupiavt.  So  in 
division  of  the  goods  of  Dagobert  the  queen  t«»ok  a  th 
pari  of  the  things  ac<]uired  ntante  matrivunno  yWtiw  J 
(jenti.  l)k.   1.  sec.  271). 

Tile  Saxons  gave  the  wife  a  half  of  what  wa?*  aojoi 
<luring  the  marriage.  Thus  we  find  in  the  Lex  *Sfijr»'« 
tit.  H:  De  eo  qiunl  rir  et  mulier  »ivnd  conqui^iv^rint  tnn< 
medio  )n  portitfuein  accipiat  (Hein.  loc.  cit,  272  K  Heiw« 
(siH:.  273)  tells  us  that  he  can  find  no  trace  of  coiiiuinnit} 
the  laws  of  the  Alemanni.  Bavarians,  Angles.  Frisiao^ 
l^>mlMird.s.  The  idea  that  the  wife  was  eutitltni  to  s 
jMirtion  seem.s.  therefore,  common  to  both  the  Franks  and 
Sa.xons.  but  the  e((ual  division  between  hunband  and  ' 
Heems  to  have  its  origin  in  the  Saxon  law.  It  was  ibf 
of  Westphalia  and  Tliuringia.  and  in  the  Stadbucii  i>f  Bre 
we  find  the  following  :  »S(^  woor  twee  tesamemU  kuhm/en 
erhtsi'fui/i  irat  se  litbbeti  tiat  is  oInTr  beydf§*  mi  mtadU  f 
According  to  the  local  law  of  Bremen,  the  property  Uv 
l»\  i-ach  sjHiUM*  into  the  marriage  was  owned  by  ihei 
c«»mmtni  (Hein.  liH\  rit.  27t>  78:  ArntZi^nius.  /V  ConH  i 
bk    2    tit    4.  M»es.    I   et  aeq.). 
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the   I  hitch    Siik'M^i)Mf>ifffef   of   Johaii   von    Buch   we   find 

lowinjf  (sec.  44):  Km  vuni  ^>?  zijv  echtf  unjfeii  liebben 

ijh^/icfiflm   tj(M*t  VHt  Iniujp  uIh  hi   }>f,'ule  Uven   (hunband 

ife    hav*»    no   separatt^    property   ho   long   aH   they    live). 

tlie    Saxons    trot    their    community    from    we    do    not 

hut    it    is    safe    to    assume    that    some    fonn    of  joint 

y   was  recojjnised    hy    several    Oerinan    triben.      It   cer- 

was  not  part  of  the  Koman  law,  and  was  not  borrowed 

liat  source.      Nor    is    it    likely   that  it  existed   amongst 

Kotw  in  exactly  the  same  form  as  it  existed  in  the  law 

and  during  the  seventeenth  century.     The  introduction 

istianity  and   the   principle  that   husband  and  wife  are 

spirit    gave    a    new    miiu    e.r intend i    to    the    Uennan 

and    it    was    accepted    as   a    legal    principle    that    the 

should  share  fortune  and   misfortune  together  both  as 

>n  and  property. 

what    peritni    the    law    of    community   as    it    exists    at 

was    intrcKiuceii    int<j    the    Netherlands    it    is    difficult 

F(»ckema   Andreae    (|Uotes   an    old    Frisian   source   of 

kenth   century,   which   says  that  a   woman    may  clioose 

III    nhf   will    give    her    Ixxly   and    with    whom    she  shall 

ler    goods.      Theie    is.    however,    abumlant    proof    tiiat 

the     thirteenth     and     fourteenth    centuries     the    com- 

(ftuiPMtuum    was    recognised    in    Friesland   (Fock.    And« 

*.  .loi     The  Frisian  law  made  some  distinction  between 

•    ;iiid    immovable     pr<>p»Tt y :     the     lattiT    always     fell 

'  c*>iiimunity   il'   lH»u^hl   shinff   ,n,tfri timmo. 

lfn*iiiiig«Mi     the     coiiiiiiuiiity    ol'    it.mmIs    was    recogniHi»d 

tli»*    t*ourt4HMitli    ct'iitury   iis    ^<mui    as    ii    child   was   born, 

U*f«ire.      Towards   tli»'   »'!id    <>1'    llie    fourteenth    century 
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<1374)  coiniminity  of  ^oocls  ix.'caine  the  ^neral  nil»*  a*-. 
as  the  inarria<je  wa«  con.sniiiinattMl :  Alsoe  rrit  hIm  h*  •»  j:^ 
rmufv)  })eHl'iiH>n  hf*uet  (8tadlx)ek,  1425,  art.  24 1.  XrvMru 
thinks  that  coinnuinity  was  introduced  into  H(iilaii<i  «irir. 
tlie  rule  of  the  counts  ( />*'  CniuL  Hnm,  bk.  2,  tit.  4  '^r 
It  certainly  existed  in  Zeelan<i  during  the  reign  'if  Fi"r>  ! 
<iuardian:  AU  xi  tare  init  linn^Hjk  si^n  ''ftytohrf  /*iii* 
^^f'nr  Hfei*i-ff  (lit'  nnth'i't*  d»p  t**  /<*»>'  ftlh'^'t  f^il  h^Umn  v 
<lie  ftrrr  t'ude  Imlf  '///»  hure  lat  amUr  d^el  f*nlhn  '>' 
ilie  hi nderpn  (Van  Mieris,  (j.C.B.   1,  818,  art.  Mi). 

In  a  handvest  <jiven  to  the  Land  van  Arkr).  l:i>i 
tind :  Mm*  pii  tvijf  'rfftehfk  renjiidert  nijud^  »«  in**.  .• 
(jemeijii.  It  is  therefore  dear  that  in  Holland  and  Zrrj 
community  of  ;^<mk1s  existed  long  U^fure  the  sixie-uiii  n 
tniy.  We  saw  that  in  Friesland  and  in  <in'iini;,'*-ij  : 
community  t')ok  place  only  after  the  consuuiniati'ii  "i  > 
marriage.  This  seems  to  have  U'eii  the  geiitT^i  ^^v- 
rutr.  and  pn»l)ai)ly  fol]o\v«*d  from  thf  fact  thai  m  \\\A\r4 
WHS  not  reganled  as  complete  until  the  wife  Jiad  •■hi': 
the  nuptial  couch.  In  Holland  and  Zeeland.  h<»Mf\-r  ' 
C4»mmunity  followed  upon  the  completion  of  the  iiwrnj 
<'frrniony.  Thus  (In>tiu*<  says:  "Marriage  is  c**n<*iiirrrii 
cohtpleled  as  sinmi  as  it  has  U^en  celebraie^l  in  thr  cbc 
or  iMt'on*  till'  authorities,  so  that  all  right*«  ariMii;:  •u: 
mairiagf  vest  and  take  «*rtect  at  «»nce,  although  !!••  '*v 
iiilficour^e   follows  ((Jrotius.   futro.   1.  5.   17). 

rin*  »-arlifst  id«'as  of  connnunity  of  gotKln  iiaturmiiy  '■ 
cnnr«rned  itself  with  a  ili vision  of  the  ct>rporeal  p^K 
husband  a!id  wife.  In  time,  however,  it  came  t4»  br  ap(> 
to    ineorjH»real    rights   as    w«*ll.      As  the   property    i»f   hii*t» 


MARRIAGE  AND  DIVORCE.  457 

lid  wife  were  ninnt^  matrimonio  lield  in  common,  and  ah 
lie  husband  had  the  full  control  of  the  whole  maHH,  there 
an  be  no  <loubt  that  an  soon  as  thiH  community  was  re- 
ognined  the  debts  incurred  durin^r  the  marriage  were  alno 
oninimi.  Indeed  it  was  early  called  a  community  of  protit 
j)d  low  {e^ve  tjemeP7iHc/uMp  ran  buete  t*n  laMe), 

A  more  difficult  (juestion  is,  When  was  the  one  Hpouse  made 
^npoiMible  for  the  debts  of  the  other  spouse,  contracted  before 
narriage  (  The  earliest  reference  I  can  tiud  to  this  principle 
^  the  Keuren  of  Schoonhoven,  1557  (Rechtn,  Ulm,  vol.  3, 
jhs,  HI):  De  sclnildeu  de  iiuin  en  n*ijf  te  niim^n  of  te  en  iv 
t  bijzonder  gemaekt  hebben  roi^r  de  itn^gndering  def*  kaut- 
ijhf  zal  m^ni  mrf  revht  tUu  hun  fteytUn  motjen  rer/uiUn, 
rhat  this  was  the  general  law  of  Holland  towards  the  end 
if  the  sixteenth  century  admits  of  no  doubt.  The  older 
ittthoritieH  speak  of  connnunity  of  debts,  but  they  always 
wfer  to  debts  contracted  Mante  matrimonio. 

Antenuptial  Ck>ntract8.-  -It  would  l>e  futile  to  seek  for 
mtenuptial  contracts  in  the  early  (terman  marriages.  The 
[unu  of  marriage  was  a  sale  in  the  presence  of  the  blood 
rdatiouH  {intf^if^ant  ihirmte**  et  pm^inqiii  et  munf^rti  prtfbfint), 
iod  the  price  was  j)aid  over  in  exchange  for  the  bride.  I^ter 
oo.  however,  the  transaction  became  less  mercenary,  and  instead 
III  the  purchase-price  being  paid  over  to  the  father  or  guar- 
ilian  then*  was  either  a  pleilge  given  or  a  trifle  was  hande<l 
''^♦'r  a-  HytijU>lio  <»f  the  price.  Still  later,  when  the  eons»»nt 
•f  the  bride  InHranie  essential,  a  promise  was  nmd«*  by  tin* 
bridegr<joni  at  the  niarriii<;e  e«*ivniony  to  t*ndow  his  hridt* 
with  rt^rtain  property.  It  was  when  this  stagi*  was  r**ache<l 
hat    H    pr»*-niarriage    contract    was    no    longer    out    «»f    plac«*. 
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This  period  could  hardly  have  arrive*!   liefure  the  intnAinet 
of  Christiaiiity. 

Acraiti.   the   very   idea  of   an    antenuptial   contmct  o«fli 
with    the    idea    of   couimunity    of   goods.       It    luant,  tlirirf* 
ha\  e  lH»eii   introduce<l  at   a  stage  when   people  realised  thai 
was    possible  to  contract  a  marriage  in  such  a  way  ihit 
general   rule  of  eoniniunity  could    be  excluded  either  piitii 
or    wholly.      It    is    more    likely    that    the    partial   excloniuo 
certain    prop*»rt}'   {^jj.  a    farm   or  cattle)  preceded   the  jppw 
exclusion   of  community.      Originally  no   written  ci>ntnct 
thought    (if.      The    exclusion    of    certain    property    imm 
community    was    declared    to    a    namber    (»f    witneKK?^  at 
celebration  of   the  marriage.      This  practice  we  find  in  •^vi 
of    the    old    keuren    {e,(j.    (lornichem,    \liH2i      Later   on  m 
nuptial  contracts  were  declared  before  schepenen.  and  iu  h 
towns    besides    the    declaration    l)efoiv    schepetien    the  a«U 
ha<l    to    Ih'    registered    within    a    certain    time.      Tlius   in 
Wiliekeiiren  of   Naarden   we  find   that  the  contract  liad  ^> 
registered   within    six    weeks:    Iff*m   tUMgelijh'  di^    •«   Hiji^ 
nHtrn'tienlt'it  ijoet  bntpl*'  (tf    r(MH*u\ienle  imiekte  iiat  *»hW  i 
inn  It'  It^'hrififii   hinnen   mps   ireecheu   of  die  tuj^yen  m»wUm 
gt'riirn    tiuif>i-tleii    trefieu   {Hfrhtn,   OIm,   vol.   2,   obs,   .iol 

in  the  older  keuren  of  the  town  of  Delft  the  anteuof 
Contract^  had  to  be  declare<I  before  the  Hchepeneu .  llir  L 
kruieii  re«juired  not  (»nly  the  declaration  before  y^hepfl 
but  n*;;istrati(»n  iis  well.  Originally,  therefortf.  the  Am 
li«»n  was  only  by  way  of  prt>of.  though  later  it  beeamr  | 
of  til'-  <^o^•mllity  of  the  contract.  This  registration  wa>  k 
e\t  I.  not  insistt^d  upon  by  the  general  law  of  HolUnd  do 
tilt*    ^ixttMMith    and    earlier    |>art    of    the   seventeenth   c««ta 


MARRIAGE  AND  DIVORCK.  469 

rfr»iius  in  his  luh^Huviimi  ftayH  that  the  antenuptial  agree- 
imt  nmy  1h*  either  verhal  or  in  writing;  the  writing,  how- 
%rtt.  wan  only  rei|uire(l  an  evidence,  and  witne^neH  were 
"lerefcrtv  competent  to  prove  the  agreement  (OrotiuK,  bk.  2, 
12.  4 1  At  rtrecht.  on  the  other  hand,  the  only  proof  of 
n  antenuptial  contract  a^hnitted  by  the  courts  wa.M  the  docu- 
ment il^lf  <Voet,  23,  4.  8). 

The  idea  of  re(|uiriiig  an  antenuptial  contract  to  be  in 
f'liting  iM  undoubtedly  to  be  Hought  in  the  IvMtrvmenta  doUdUi 
F  tbe  Roman  law.  The  regular  method  amongst  the  RomauA 
jvr  c<»ii.Htituting  the  dot^  and  the  dmiatin  pn^pter  uuptUu*  was 
y  a  written  instrument  executed  prior  to  the  marriage.  This 
ractice  was  followed  by  the  (lallo- Romans,  and  was  bor- 
>WHi  fn»ni  them  by  the  Franks.  The  ('anon  law  also  rt*cog- 
i»rd  the  advantagi*  of  having  the  promises  made  by  the 
[feaa*>es  put  into  writiug  and  confirmed  by  an  oath.  The 
UKMiist  lawyers  considered  that  it  was  this  oath  attached 
:k  the  antenuptial  contract  which  gave  to  it  a  solemn  and 
ioding  character.  Besides  the  junun^ntuin  the  Canon  law 
lbf»  re«|uirtHi  the  antenuptial  contract  to  be  witncs.se<l.  These 
mmuieutii  diftaliu  of  the  Canon  law  began  to  take  the  form 
K  the  antenuptial  contract  as  we  now  know  it  during  the 
trie  of  the  cimnts  (Arut7«enius,  /V  C<md,  Horn.  pt.  2.  tit.  1, 
and  'A.  and  tit.  5.  1  :  Rosl)acli.  Comp.  Jui\  Civ.  ft  (\m, 
II  1    c.  A). 

Iij    lt>24   a    placaat    was    parsed    which   re<|uireil   the   terms 

•  the  antenuptial   contract,  so   fai*   ti.s   reganls   immova)>les.  to 

*  regisleie<l  cnmni  leijf  Uhi.  This  placaat.  however,  soon 
til  into  diHUse.  and  in  KioS  the  Stiites  of  Holland  admit te<i 
hat    the    plai^aat    whs   a   dead    letter.       l>e    llaa.s    tells   us   in   a 
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noUi  t^)  the  OiiMitnt.  Foi^en^'iH  il.  12.  JM  that  '•inc^  1^ 
writing  was  essential  for  tlie  validitj'  of  ant»*nup(iai  n 
tnicts.  Whether  that  is  correct  or  not,  it  would  apprAr  :h 
it  was  the  constant  practice  to  roaster  aiiteuuptial  ^•lllr«< 
in  the  public  retristei*s  (Van  der  Linden,  L  •^.  4;  /^^An  U 
vol   1,  oUs.  42:   Kei*stenian,    WtHynlenhtek,  p.   1^5>. 

In  the  (.'a[>e  Colony  a  Proclamation  of  1793  rtr^juirc^i  u 
nuptial  contracts  to  lx»  registered.  This  was  re-exiacn^ 
iSOo  hy  a  proclamation  which  retjuirwl  that  "all  aniffiSft 
contracts  must  be  publicly  notified  in  the  IVbt  K^-i^Kn 
the  (lovernment  secret^iry's  office"  iSfftftUt'  v.  Ih^^K^r* 
Hnscoe,   lOH). 

In    187.')  an   Act  was  passed  in  th»*  ('ape  (.%t|««ny  aii\'-iA\ 
the    law    relatini;^    to   antenuptial    ontracts.       Art.    2  jr-ii 
that    no    antenuptial    contract    shall    U*    valid    or    r-tf.ftiai 
a»xainst    any    creditor    unless    the    same    shall    Ije   re;;i<rr«i 
tin*    |)eeds    K««tristry   of    the    colony.      Art.   J*    provid*^  ili** 
antenuptial   et»ntract    executed   in   the   colony   shall    ^'•-  <«j« 
of    inin^    n^t^istfred    unless    notariall}'    executed.    ih't«j:h  -J 
contracts,  if  exfcut<'d  abrc«ul,  need  not  be  notarial.      H'.uft 
the   ('apr   C'olony   an   ant(*nuptial  c*ontract    must    ()•*  a  uUi 
contract,   and    must    In*    re^istereil   to   l>e   of  any   rtffct  *::i' 
third    parties.       As   between    the   spuusi»s    theni?«elve^   th-    d 
rrtriHtiation    is   not    fatal    to   the  validity   of  the  •le«"«l.  AU-i 
e«»urts    liavi-    nfirn    allowed    such    contracts    to    In*    rvgi^** 
allrr    tin*     marria;,'!'    {Tin'nty)Han     v.    Hrxritf,     1     Mcii*.    1 
Sf*rl*''s  eas»-.    10  S.C\   2(Mi:    ///    /v    Hoiujhiun,   15   S.(*    M 
\i\\\    wliich    nbtains   in   tin*   ('ape   Colony  rej^anling  th*-  t\i 
tii'h  tit'  antt-nuptial   contracts  is  practically  at   pre^ul  thr 
<»t'  South   Africa. 
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he  object  of  the  antenuptial  contract  was  to  reflate  the 
ma}  of  the  property  brought  into  the  marriage,  and  to 
in  how  far  the  law  of  community  nhould  apply  to  the 
eolar  marriage.  In  thin  reHpect  it  therefore  resembled 
Roman  law  contracts  regarding  the  dtu^  and  the  donatio 
fer  nuptiUH.  Hence  it  is  not  Hurprising  to  find  that  in 
interpretation  of  antenuptial  contracts  the  courts  wei*e 
ly  guide<l  by  the  principles  of  the  Roman  law  as  found 
be  various   titles   dealing   with    dotal    property   and   dotal 

"he  great  bulk  of  our  present  law  regarding  antenuptial 
-act**  is  therefore  judge-made  law.  Besides  modifying 
law  of  ciimmunity,  the  antenuptial  contract  can  also 
fy  indirectly  the  relation  of  the  spoases  bj'  stipulating 
the  marital  power  shall  be  excluded  with  regard  to  all 
irt  of  the  wife's  property.  In  this  way  the  ancient  mnnt 
le  husband  can  be  materially  modified. 
>06,  Douarie  and  Morgengave. --Though  I  have  said 
e  that  the  principles  of  the  pucta  (Utialia  of  the  R<mmn 
are  consulted  in  order  to  solve  disputes  arising  out  of 
Qoptial  contracts.  I  <lo  not  wish  to  be  understood  to 
y  that  the  R<jman  dotal  law  forms  part  of  our  law. 
tlim  was  not  an  institution  of  the  early  (lennan  nations, 
rhere  was  a  radical  difference  between  the  Roman  and 
(verman  customs  in  regard  to  marriage.  The  Roman 
r  always  bnmght  some  go<xls  or  money  to  her  husband 
ih*-  pur|K»stfs  of  till*  joint  household,  oalli^d  the  '/(W.  The 
»  with  regard  to  this  d<»H  foriiitHl  a  very  iinpi>rtant  si»ction 
!♦•  Roiiiiin  law.  and  they  occupy  a  c<»nsiderabh*  s|)ace  in 
^'«»#-y#fi>    JuriM.     Ni»w.   with    the   (ienimns   it    was   not    the 
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wife  who  enclowe<J  the  husband,  but  the  husbAii<l  wli*.  ic* 
the  niarriaci^e  t^ift  to  the  wife.  Tacitus  telln  us  in  th*-  'r- 
iminift  (c.  18)  that  the  wife  brought  no  tbm  to  her  hix*V«i 
but  she  received  one  from  him.  In  the  laws  of  th»*  Fni. 
and  of  tht*  Frisians  tlie  don  does  not  ap|)ear.  Tli**  I 
R'ljtmirui  makes  provision  for  the  dowry  which  th**  hu-U 
<;ives  to  the  wife,  but  not  vice  rersti,  and  even  provi«l«  i 
a  flits  leijiiima  from  tlie  husband  upon  his  death  <H^in.  •/ 
dirm.  237).  The  same  will  be  found  in  the  h  *'  Sttmn* 
the  fjf'.r  Lntnbiti-flirti,  an<l  in  the  hiws  of  the  Bur^piiMii 
and  Bavarians  (Hein.  I<jc.  cit,  288-40).  Some  <tenniin  »*' 
liowever.  s|K»ak  of  the  Roman  fhui,  ^.#/.  the  law-  f  : 
Visii;[()ths. 

It  would  1h?  an  (»rror  to  imagine  that  the  wif-  ir' 
brought  anything  into  the  marriage,  for  all  the  worli  •' 
wonuni  have  found  more  favour  in  men's  eyes  whwi  nd 
endowed.  With  the  Romans  however,  the  cust4>in  »**• 
general  and  so  ingrained  that  a  marriage  without  a  *i*^  ^ 
almost  inc(jnc**ivable :  whilst  with  the  Germans  it  wa«*  an 
option  for  the  husl>and  to  receive  anything  fn>iM  hi*  w 
benius*'  the  general  custom  decree<l  that  the  hushaml  ^>-' 
provide  f(»r  his  wife  and  family.  This  gift  b«>re  van 
nanit*^,  such  as  nutritiujium,  tloUUUium,  #/aw<i/io  ;»"? 
ttujtfias,  r'uli'ul'iiiuni  and  dotiriani.  Of  the^e  the  !*»* 
cam«*  tln»  most  general,  and  gave  rise  to  the  Dntth  • 
(Ininirir.  In  farly  times  dotfarie  waa  the  name  given  t** 
srttlrii.rnt  miuie  by  the  hu.sband  on  the  wife,  in  be  pAi^ 
to  ]\rv  uiH>n  death,  (iradually,  however,  the  word  •>faui 
an  t\t<Mid<d  meaning,  and  Bynkershoek  detiuen  it  ah  a 
which     the     tirst-dying     s{x)u.Me    be(|U6atha    u>    th«    sur^r 
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B.  and  which  becomeN  due  on  the  day  of  the  death  of 
first  dyin^  (Bynk    Q.  ./.   Priv.  hk.  2,  c.  7).      At  present, 

rfore,  fUmarie  includeH  «lm. 

There  \h  another  pft  that  the  (lennau  husband  gave  hin 
ife  which,  though  dintinct  from  the  douarie,  in  often  con- 
tfwd  with  it.  TliiM  in  the  m,imfe/ngnbn,  ihmwni  matutinum, 
Mjrgengttf^e,  or  morning  gift.  After  the  npouReH  had  paiwied 
if^ier  the  HrHt  night  it  waH  a  (lerman  cuntom  for  the 
nahand  to  give  his  wife  .some  gift  as  evidence  that  tlie 
Arriage  had  l)een  conNummated  and.  as  some  allege,  frropfer 
irfinitatfm.  It  ditters  from  lx>th  the  dtM  and  the  donari^ 
\  that  it  became  the  aljHolute  property  of  the  wifc%  com- 
«9lely  t)Ut  of  the   husbands  control. 

According,  therefore,  to  tlie  German  laws  of  the  middle 
pen,  we  hail  various  marriage  giftM,  s«)me  deriving  their 
"igin  from  the  German  customs  of  our  forefathers,  whilst 
Jien  were  taken  over  from  the  Roman  law.  (1)  The  UtM 
"  hrtint  Hchatte  was  a  gift  from  the  bride  or  her  rela- 
tri  the  husband ;  of  this  he  enjoye<l  the  usufruct,  at 
death     it    reverte<l    to    his    widow,    and    up«>n    her   death 

went      to     the     children.       (2)    The     doiuirif     {dtxirituti) 

■  a  gift  from  the  husband  to  the  wife.  He  adniinis- 
the  property  during  his  lifetime,  but  upon  his  death 
^  widow  had  the  usufruct  until  her  death  or  until  she 
fesrried  again.  (3)  The  inonjnifjiift:  {dipnnm  mattftinupn) 
*•»  an  out-aml-out  gift  made  to  the  wife  on  the  morning 
tier  thf  marriage.  It  l)ecame  tlit»  rtl>solute  property  of  the 
'ife  {(Uj*  ihi^  Jreie  rigenthum),  and  sIm»  c'oiild  dis|^)ost*  of  it 
%  nhe  plea^e^l .  the  income  derivinl  from  it  was  her  fXclusivf 
tuperty. 
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Protection  of  Creditora--!  Hhali  now  immh  over  t«>  c 
sider  the  history  of  the  le^slation  of  the  old  Hollander^  i 
of  (i\iv  iiKxIern  parliaments  to  protect  the  creditorn  of  niun 
pulous  p(»rsons  who  settle  their  property  on  their  wi*-** 
antenuptial  eontmcts.  The  strin^nt  provisioni*  of  thf*  Sui 
of  Holltind  liave  lH»en  very  ninch  relaxed  by  our  wA 
li*<jislatc>rs.  whether  wisely  or  not  time  will  show. 

The  practice  of  the  Oennan  husliand  to  endow  the  vi 
was.  as  we  have  seen,  continued  in  Holland  and  thi*  Bnai 
custom  of  fltfs  was  also  introduced.  In  iKith  caACK  whptv  li 
ffcxAs  UOon^ed  t(»  the  spouses  an  antenuptial  contract  v 
necessary,  for  if  no  such  contract  existed  the  gnoA^  *t  tl 
spousfs  wen*  commini^led  in  the  rommitttin  fmntonnu  WKf 
the  '/r^  is  iri\H»n  by  the  parents  of  the  bride  the  ♦•««!  ■ 
the  <rift  will  depend  upon  the  conditions  of  the  donati'm 

As  trade  and  commerce  l)e^n  to  extend  un«nnwl« 
merchants  tjavi*  their  wives  such  large  tinnnrien  arH  ■• 
riat^t'  «;ifts  that  creditors  were  often  groHsly  defr«u<l^  ' 
onler  to  mi*et  this  Charles  V  provided  in  the  Parpen 
Edict  of  1540  that  tli«*  wives  could  not  participate  in  ik 
tjifts  unless  tlh*  credit<»i-s  were  paid  in  full  or  unlew  th«f  ■ 
riajr*'  ;rift  came  fn»m  wime  source  other  than  the  horf* 
{ff.l\li.  vol.  1.  p.  :ilt)).  This  pnivision  of  the  Perpetual  B 
was  rfCo«rnisfd  as  still  liindinc;  on  the  ooloniai  cc«it> 
{\w  ca^i*  of  S.  A.  H*tiik  v.  Chuippini  (Buch.  1H69.  p  U 
hut  as  mrxhfrn  virws  with  rejjard  to  the  claima  of  end* 
whiMi  tlu*y  conflict  with  thoM'  of  the  wife,  an*  iM 
favourahlt*  t4»  the  cre^litors  ax  thone  of  the  old  HoHtfid 
t1)(*  (*ape  legislature  in  IHTf)  ivpealed  the  6th  article  of 
riaraat  c»f   l.'>4(»  and   enactiKi   in   its  stead:   (1)  That  no  a 
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({itial  eootnwt  nhall  be  valid  aniem  regirtered.  (2)  Thai  if 
Uttealration  Ukea  place  within  two  years  the  erediton  shall 
^  preferred  to  the  spouse  upoD  whom  a  settlement  has  been 
ide.  (8>  That  if  the  sequestration  takes  place  Ave  years- 
ker  registration  the  settlement  is  unimpeaeliaUe.  (4)  If  the- 
locstration  takes  place  within  five  years  after  registration 
HI  it  ean  still  be  impeached,  provided  the  creditors  can  prove- 
a  the  alienation  was  made  in  fraudem  eredUarum  and 
len  the  alienor's  liabilities  exceeded  his  assets.  The  Act 
o  protects  settlements  by  way  of  life  policy. 

In  the  Transvaal  the  spirit  of  this  Act  has  also  been 
proved  of.  though  in  detail  there  is  some  difference.     Sec 

of  Law   18  of   1895  provides  that  the  benefits  conferred 

antenuptial  contract  are  secured  to  the  spouse  in  whose 
i'fjnr  the}'  liave  been  made,  provided  that  the  donor  was 
t  insolvent  when  the  gift  was  made,  and  that  two  years. 
d  elapsed  between  the  settlement  and  the  insolvency.  Though 
t  frauds  on  creditors  by  means  of  antenuptial  contracts- 
ve   noc    decreased,  we   have   so  modified  the  salutary  law 

Charles  V  that  unHcrupulous  speculators  must  restrain 
eaiselves  in  the  Cape  Colony  for  five  years  and  in  the 
maHvaal  for  two  3*ears :  after  that  they  may  launch  forth  in 
b  wildest  speculation  and.  provided  they  have  married  with 
wise  settlement,  they  need  ne%-er  fear  that  their  comfort 
U  be  interfered  with.  When  will  the  pendulum  swing 
^k  again  * 

Boedelhouder8Chap.~Iti  H<»ine  of  the  provinces  of  the 
clierlandn  when  either  of  the  KpoUMes  died  the  survivor 
iiained  in  posHe^Hioii  of  the  whole  estate  until  the  eldest 
hi  liecanie  a  major.     This  custoin   was  not   confine<i  to  the 

RR 
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Netherlands,  for  we  find  it  in  some  parts  of  Germany  iH'ii 
Jii>i.  Germ.  hk.  1.  sec.  293).  In  125(>  we  find  in  th*-  K^-aw 
of  Zeelnnd  that  the  mother  remained  in  possession  "f  ^^ 
estate  witli  lier  children  until  the  eldest  reaoheri  th^  iij*-  * 
majority.  Mnfey  fpvelnf  pvpro»  f*mpf  rtim  mnni  hnn*^^*^^ 
if  y'pJniM  wolnllhiiH  firmer  umior  hfihtiprif  anntt^  r/fVr/v^i"*!* 
ilh'rhfy*.  Ohfi.  vol.  3.  obs.  m\  Dnrincr  the  fifteenth  .vntmr 
this  was  still  the  practice,  but  in  the  following  c»»ntnn'  tlif 
law  was  apparently  altered,  and  an  oblicration  imp^w^H  np« 
th<'  snrvivor  to  make  an  inventory  within  a  certjiin  m?b» 
and  to  allot  the  shares  to  thi*  children  (Fork.  An*l.  \'l  • 
p.  159). 

(irotins  telN  ns  that  h>ef?t'Ihtnit?prf*rh*tp  wa**  nl—  '^ 
practice  in  Holland  in  early  times,  even  when  there  v^*  n^ 
will:  Init  at  the  perirKl  when  he  wnite  (1H31)  thi^  \^^ 
tice  had  discontiiuied.  The  ({nestion  is  disetiss*^  hy  •*v*^' 
jurists,  and  tln^re  can  >h»  no  donbt  that  during  th«*  '^^'^ 
trrnth  crntnrv  there  was  no  community  of  jjood^  Mwi-n 
th<»  survivor  and  the  heirs  of  the  decea'Jed.  who  an-  f**" 
sidfr'i<»rl  ns  strantrers  to  one  another  (Voet.  24.  8.  2X1  ^i'^-' 
wlnit  time  the  inventory  had  to  )x»  made  and  the  iW  ■' 
partition  tih'd  dep»'nd«*d  on  tlie  niles  of  the  orphan  eh«m*»' 
of  tin*  towns  wh«*n'  tin'  drc«»ast*d  flied.  In  RataviA  t1 
htt^'th/finfifhrsrhtiit  s«'<'ins  t<»  liave  existed  in  17i^l  tK^ 
nhs.   vol.  :l  ol)s.  40). 

Ill  \]\r  ('apt*  Colony  and  the  other  South  African  r«»l«iti' 
thm-  is  TK>  ht^t'th'Uinmh rsrhiip.  Tlir  rstate  IS  divided  hrtw* 
thr  vnrvivnr  and  tlu-  h^irs  of  the  di^oeafted,  and  a  i»i«Htc« 
is  |ijiss.-d  by  the  survivor  by  which  the  children  are  goar 
t.f'd   tlh'ir  shart*.     Thi*^  mortjrajre  i«i  caHed  hinH^rh^ry* 
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Seocmd  Ifarriages. — Accordin;y^  to  TacitiiK  Nome  Geniiaii 
ben  net  their  faces  a^iiiNt  the  marriage  of  widows:  Tan- 
m  virg'nies  nuMMint  et  cutn  f</M*  rofoque  iurorin  f^fniel 
in^Ufe^Mifar  {(terni,  e.  19).  There  in,  however,  no  trace  of 
y  sach  prohibition  in  the  later  bodies  of  German  laws, 
here,  after  tlie  death  of  the  first  hnsband,  the  property 
i**  divided  between  the  widow  and  her  children  by  the 
ocancd  no  ^eat  difficulty  arose  as  re^^rds  a  second  mar- 
^Ke;  but  wliere  the  estate  was  kept  intact  and  hiyf^del- 
'udfr^'htp  prevailed  it  was  extremely  awkwai*d  to  have 
ro  nets  of  children  laying  claim  to  the  property.  Hence 
«•  practice  liecaiiie  almost  universal  U)  compel  the  widow 
ho  sought  to  remarry  to  execute  a  kivdfi'fj€t(*y*i,  and  so 
wure  the  property  to  the  issue  of  the  fii-st  marriage. 

In  order  effectively  to  protect  the  children  of  the  tirst 
^triage  the  f^x  Itttv  fUUiali  of  the  Roman  law  was  in  tro- 
oped into  Holland  as  part  of  its  common  law.  By  this  lex 
^^  Kurvivor  could  not  stipulate  in  favour  of  the  second 
poojw*  either  by  will  or  donation  or  antenuptial  contract 
^^^  than  the  smallest  portion  due  to  a  child.  At  what 
^od  this  le^r  was  fully  incorp<:»rated  I  do  not  know,  but  it 
^ftainly  was  in  full  vigour  during  the  latter  half  of  the 
ixi4^nth  century. 

The  /^.r  hnc  ed'u*bdi  formed  part  of  the  law  of  the 
ape  Colon}'  until  1S78.  when  by  Act  2H  of  that  year  it  was 
*p»*ale<l.  In  the  Orange  Free  State  and  Ti*ansvaal  it  was 
"CogniH^Hl  AS  law  to  a  much  later  dat»».  .ind  \va»<  only 
'p»*Hle«l    in    the    former    colony    in     INJU     and    in    the     latter 

Divorce.-  Acconling  to  th»'  cn^^toms  of   the   early  Gennans 

KK  -1 
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divoi-ce  could  be  arranged  between  the  parties,  or  the  ha»- 
l>And  could,  without  aKHicrnini;  any  reaHon,  put  a^ide  hi*»  vilf 
Pliysicnl  incapacity  or  criminal  conduct  was  always  a  ^*i 
reason.  What  tlie  formalities  were  of  an  early  (iffmu 
divorce  we  do  not  know,  tliough  in  later  times  the  handin; 
up  of  the  keys  by  the  wife  appears  to  have  been  a  funul 
act  (Noordewier,  p.  188).  Tacitus  tells  us  that  the  Cimm 
huslxind  expelled  his  adul tennis  wife  from  his  hou.se  iftcr 
cutting  off*  her  hair.  She  was  apparently  also  whi(f(4 
through    the    streets   of    the    village   ((wrnn,    c.    1!M. 

When  we  compare  the  Roman  law  we  find  that  U  ihf 
Jffs  Aiifiqtniiit  there  wjts  no  practical  restriction  l"  tli'* 
right  of  either  s|x>use  to  divorce  the  other.  Divorce  jir-prr. 
or  I>irnrti.a'in,  t«x>k  place  when  Ijoth  the  npouses  igivi-l 
to  tt'rminiite  their  contractual  relationship,  and  if  tiic 
act  was  unilateral  it  was  calk*d  ReptuUHnt,  Id  tbt 
tinii-  nf  Justinian  umrriage  cinild  lx»  dissolvefl  by  infonnii 
private  <livin*ce  without  the  concurrence  of  the  judge  or  tiif 
prii-st.  Ki'iMii  the  time  of  Constantine.  however,  aiteup 
well-  iiiadf  t<»  place  dirficulties  in  the  way  of  divorr«x  I* 
all  caM'^  nut  luiseil  uix»n  adultery  or  other  Hii]i<uiMlDel 
p4iiallies  \ven»  imi)osed  u|>on  the  party  wh«»  procured  lb* 
di\i»ie»-. 

l»oiiit'aeiu'«  in  a  letter,  <lateil  rii*cif  A.l>.  74o.  tell^^  a»  ^^ 
according  to  the  old  Sa\on  law  if  a  wife  committed  adnhrrT 
tiie  husband  had  thf  right  to  kill  both  his  wife  and  ^ 
M-duni  (Hein.  1.  sre.  :V2li  The  Franks  freely  admiu^d 
iii\orec  on  account  of  adultery,  and  during  the  rule  of  t^ 
Kiankisli  eni|H*rors  iM»th  the  secular  and  eoclesiastieal  b«* 
(li'iMiitted  thr  huslNind  U*  divorce  his  wife  OD  account  of  ^ 
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iltery  (nee  323).  By  the  lawn  of  Uie  Frankii  the  one 
raw  eould  lejfally  divoroe  the  other  if  the  latter  fled  or 
Jidoviiily  dewrted  the  former.  By  one  of  the  capitalaria 
PIphi  (A«D.  752)  special  provision  was  made  that  a  hnsband 
lo  migrated  from  his  home  ex  judd  causd,  and  whose  wife 
wd  to  follow  him,  ooald  lawfully  divoroe  her  and  marry 
other  woman  (sec  326). 

Although  the  Charch  gradually  came  to  set  its  face  against 
roiee  on  any  ground,  without  papal  dispensation,  up  to  the 
dfth  century  it  liad  not  yet  made  its  power  felt  in  that 
"eeiioD  (sec  330X  After  the  twelfth  century,  however,  the 
thority  of  the  Church  grew  greater  in  matrimonial  matters, 
d  the  early  German  custom  of  divorce  gave  way  to  the 
BfMs  of  the  Popes  and  to  the  Canon  law.  The  C!anon  law, 
we  have  seen,  did  not  acknowledge  the  right  of  one  spouse 
divoroe  the  other  except  under  papal  dispensation.  The 
Mt  that  the  Church  allowed  was  a  tfeparaiio  a  tnen$d  H 
'tu  The  Canon  law,  however,  recognised  a  decree  of 
Uity  of  marriage  on  account  of  an  incapacity  either  on 
ft  part  of  the  husband  or  of  the  wife.  The  complaint  was 
Mle  to  the  bishop  by  either  spouse :  he  inquired  into  tlie 
'iter,  and  decided  according  to  the  circumstances.  The 
^  of  the  husband,  however,  was  always  to  prevail  over* 
•  Qith  of  the  wife.  The  whole  matter  is  fully  discussed  in 
'  title  De  friyidw  et  nuiUficiatiji  et  impoteiitia  coeandi 
^^.  (ireg.  bk.  4.  tit.   15). 

The  Cation  law  as  to  divorc**  was  accepted  throughout  the 
i«U*r  part  of  the  Netherlands,  but  in  Holland  and  Zeeland 
-  coNtomH  of  the  Franks  appear  to  have  prevailed  over  the 
^  of  the  Church.     In  these  two  provinces,  therefore,  divorce 
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on  acccmnt  of  adultery  was  alwayH  peniutttil  by  deem 
tlu'  judc^e.  Divoi-ce  on  account  of  inalici<»U8  desertion  fim 
ifi-t'atei-  difficulty.  We  have  seen  that  by  the  laws  nf 
Franks  divorce  was  ;ri**^"ted  on  account  of  uialiciuuii  A 
tion.  How  far  tins  custom  of  the  Franks  prevailHi 
Holland  durin((  the  middle  a^es  it  is  difficult  to  w. 
Iiavf  not  l>een  able  to  Hud  out  whether  divorce  by  ra 
of  maliciouH  desertion  has  always  been  the  custom  of  Hoi 
and  Zeeland.  or  whether  it  was  only  introduce<i  in  tiie  « 
tftMitli  cvntury.  The  earliest  reference  to  divorce  on  aM 
of  malici<»us  desi*rti(»n  that  I  have  l)een  able  to  Hnd 
CV>nsultation  dated  1H28  (vol.  4.  cons,  loll  Thive  lav 
sii;n  tilt'  Consultation  and  express  the  view  that  twdic 
ft  flififurno  thfifrfin  ronjaxfis  is  sufficient  ground  U' 
divorcf.  As  this  was  ^iven  some  eij^ht  years  befoi-e  tinj 
published  his  /nfitftlactlon.  it  seems  strange  that  lit*  iiiakf^ 
nu'tition  of  malicious  dest*rtion  as  a  f^round  for  div4)ree. 
that  (irotius  it'lls  us  is  that  "in  accordance  with  thr  let 
in^  of  Christ  no  dissolution  of  niarria^  is  alliiw<«d  in  t 
c<»untry  except  by  the  death  of  either  of  the  spoiiM;^  or 
tlif  ;^r«»un<l  of  adultery"  (I.  5.  18).  itruenewej^-n.  ho**^ 
in  a  not(*  to  this  section  says,  "Besides  this,  if  one  oft 
spuUM's  wilfully  and  entirely  deserts  the  other  divorcr  ■ 
U*  ap[ilieii  for  and  ;;ranted.  as  was  decided  by  the  O^iit 
Anistenlam  in  Hi5(>.  *  Bmuwer  quotes  several  other  <fc«i» 
iM  ttu*  same  eftV^t.  and  amonjjst  others  a  decision  of  1 
Court    (»f    Holland,  datinl    tht*   2<>th    February.   Ui5H  {Ik  J^ 

n>n.    1     In.    VI). 

An  I   havt*   not    Um'U  abh*  to  lay  \\\y  hands  upon  tk  I 
t>\t   \*\  tlioM*  tliH-isiiins.  I  cannot  say  upon  wlmt  in^Huah  tl 
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ire  lANed.  In  the  Re^elmeiit  van  de  Staten  Ueneitial.  IHth 
iMtcU  l()54i.  art.  SU  (2  (iPM.  p.  2429).  the  SUteH-Ueueral 
IrctAreii  tliat  a  marriage  cuulil  be  diHmilved  on  account  of 
•alicioUH  cleMertion.  Profei^H4»r  Scheltiujja,  in  his  notCK  to 
iitHiuM,  tells  UH  thoui^h  this  (Ordinance  waH  pa-sHed  by  the 
itateM-(teneral  it  merely  eiiibodieil  the  lawn  and  cuHtouiH  of 
■ch  province,  and  that  therefore  we  may  Hafely  affirm  that 
,  wah  a  pre-exiHting  custom  in  Holland.  The  name  rule  wan 
dopted  by  the  StateH  of  Zeeland  and  of  Frienland.  De  Haan 
1  his  CotiHidiation^  (p.  .*ir)2)  discusses  the  <|ueMtion  whether 
uUiciouti  desertion  i»  a  ground  for  divorce,  but  he  ba»eH  his 
rhoir  argument  upon  biblical  references  and  the  authority  of 
lie  Church  ordinances  ol:  Geneva. 

It  is  therefore  difficult  to  determine  whether  the  right  to 
lixorce  a  wife  on  the  grounds  of  malicious  deHertion  is  de- 
i\e<l  from  the  laws  and  ciu^toms  uf  the  Franks,  or  whether 
it  wiiH  introduced  into  Holland  after  the  Reformation  and  in 
■fia>rdance  with  the  views  of  the  Calvinists.  On  the  one 
liMkl  we  liave  no  definite  authority  prior  to  the  (Jomiulta- 
tiou  ui  lti2«S  tliat  such  was  the  law  of  Holland,  whilst  on 
^  other  luuid  it  seems  inconceivable  tliat  the  Court  of 
^iKerdam  would  have  decide<l  a  purely  legal  question 
*p"Hi  the  authority  of  the  New  Testament  and  the  Church 
'•^iiuauces  uf  (Jeneva.  Moreover,  if  Scheltinga's  account  of 
"«*t^  EclU f^yel iiient  is  correct,  then  tliei*e  must  have  exiated, 
^^  Ifa^l  in  Holland  and  Zt-claii<l,  some  prior  custom  allowing 
'tl«h  til  voices. 

It  Appears  to  me  that  liu-  probabli*  .s(»lution  of  the  difficulty 
^  tiial  thft'e  existed  in  olden  times  a  custom  in  Holland  simi- 
*r  I.,   ilittl    of   the    Franks    \»y   wliicli    a  ilecree  of  divorce   was 
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^rranted  iu  cases  of  malicious  desertion,  but  that  tliU  l 
fallen  into  desuetude  at  tlie  time  when  the  Canon  law  n^ 
lated  all  matrimonial  causes.  When,  however,  Holland  Ijcei 
s,  Protestant  province,  the  old  custom  wan  revived  and  jo 
lied  upon  the  biblical  texts  referrecl  to  by  Beasa  in  hi* 
DivortiiH,  and  upon  the  ordinances  of  the  Church  of  ip^ 
At  any  rate,  since  1()50  divorce  on  account  of  uialici 
•<lesertion  has  l)een  a  rule  of  the  Roman- Dutch  law.  and 
been  constantly  acted  upon  bc^th  in  Holland  and  iu  S. 
Africa. 

The   Canon    law,  as   we    have  seen,  recopiised  a  dtcnr 
juillity    of    marriage    on    account   of   impotence,   ainl   ♦•ur 
followed  the  practice  of  the  Canon  law  in  thiH  i^e9<ptct 

Legitimation.-  The  Roman- Dutch  law,  like  the  Kjh 
Jaw,  admitted  the  Uijitimntio  ffonf  mipt'uui,  l>ut  in  *krtnj: 
the  old  Dutch  law  reijuiied  certain  formalities  iluii  • 
4juite  unknown  to  the  Roman  law,  and  that  luid  tt 
-origin  in  the  customs  of  the  Franks  iVan  der  "^ 
p.  120).  If  the  parents  wishe<l  to  legitimise  their  »** 
•children  at  their  marriage,  then  it  was  a  part  ui 
•ceremony  for  the  mother  t<j  make  her  bantanl  ciiiW' 
-creep     nut     from     under     her    dress     at    tiinittant    f/wi**"^ 

We  see,  therefore,  that  in  the  marriage  law  i»f  H^^ni 
tlu*  r»»iation  between  husband  and  wife,  father  awl  ^ 
guanlian  ami  ward,  the  womans  position  in  the  fiujiilj  ' 
in  fact  tli«»  general  family  law  of  Holland,  were  «11  *»' 
upon  ancit'nt  in<ligenous  customs,  and  not  upon  l\t^  R** 
Jaw  .  and  if.  therefore,  we  wish  to  go  to  the  ori^nn  "f 
family    law    of     Holland,    and    to    trace    itn    developoKUt 
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go  U)  the  cUHtoiiiH  of  our  German  forefatherH  an  we 
tlieiii  ill  TacitU8,  in  the  Lex  Haliav,  the  Jim  Fri^Urum, 
Jie  other  a>llectioii8  of  (remian  lawH.  At  the  Maine  time 
lUfit  not  for>^t  that  the  Lex  Romania  liad  a  great  in- 
»  Ijoth  on  the  form  and  on  the  Hubntance  of  the  family 
)f  Holland  aH  we  know  it  to-day. 


CHAPTER    rV. 

LAW  OF  THINGS. 

Wmkn  wc  i>as.s  fi'uiii  tlie  family  law  tu  tht*  Law  nf  Thiii| 
wo  Hnd  that  the  iiifluiMict*  of  the  Kuiiian  law  beormief  m 
ijreater.  yet  even  here  we  conslaiitly  see  how  teiiaci^'Q^ 'J 
okl  Hollaiidei*s  were  of  their  ancient  cuHtonis.  By  thv  Kom 
hiw  all  rivers  and  harbours  were  rcM  vimimtiurM,  aud  auy  d 
could  tish  in  them  at  {ileasui*e  :  but  this  principle  wa*>  on' 
adopted  in  Holland.  In  the  days  of  the  couniM  the  hj^hl  '■ 
tishing  belonged  exclusively  to  them,  aud  they  werv  ruuili 
to  make  sub-grants  of  this  right.  The  manner  iu  which  tk 
rig) It  of  the  counts  was  moiiitied  iu  later  times  i^  a  gw 
example  of  the  way  the  law  of  Holland  wah  built  up  ii 
variiius  Stale  Ixxlies. 

We  have  in  the  (nUMtt  PUuiiat  Bvek  (voL  I.  pp  l5 
fi  srif.^  a  series  of  statu ti)ry  enactments  regulating  tlir  vfi 
of  fishing  in  rivers  and  arms  of  the  »ea.  In  ItiUi*  ihr  dUH 
<»1  HollantI  made  certain  provisioits  by  which  tishini:  ^ 
the  r4Hl  was  allowtHl.  but  fishing  in  shallow  lloAt^  B>i^sof^ 
shori's  of  ihe  harbours  and  inland  aeas  was  pniiiibited  i 
|t)4l  tiie  same  Slates  allowed  the  netting  of  ti»h  lu  cvilii 
easi'N.  but  made  very  strict  reguIatioUH  with  regard  lo  n^ 
and  the  killing  of  small  Hsii.  In  H>21  Prince  Maurier  m» 
a  proehii nation  piohi biting  the  netting  of  tish  in  HuUtf 
and  W.St  Kriesland  :  whilst  in  UiVA  and  in  164:i  the  iVis 
Ml    llnlland    prohibitcil   going   on    private   property  uwkr  d 
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Keuce  of  fishing  with  the  rod.     In   1649  the  StateH-Cieneral 
>k  the  matter  up.  and  positively  forbade  the  netting/  of  Hsh 

the  Maas  except  b}*  the  lenseeH  of  Hnhin^  ri^htx.  We  see, 
erefi>rf.  that  in  this  one  matter  of  Kshin^^  we  have  laws 
ide  by  the*  States-Cxeneral,  the  States  of  Holland,  the  stad- 
uder  Prince  Maurici*.  and  by  the  courts.  In  1795,  under 
i^  induence  of  the  Ki^lits  of  Man  and  natural  law,  the 
rlit  i>f  fishing  was  tlirown  open  U»  all.  subject  to  certain 
inilAtions.  Hiid  the  law  of  Holland  was  made  the  same  as 
I*  Rr>maii  law  of  Justinian. 

The  division  of  things  b}*  Justinian  into  Kef*  micnif  ef 
iif'umi^  <•/  Hdurtae  is  well  known,  as  also  the  fact  that 
t^*e  things  could  not  l)e  the  subjects  of  own^rsliip.  This 
tf*  thf  law  of  Holland  prior  to  the  Reformation,  but  after 
f  establishment  of  the  United  Netherlands  the  views  o{ 
'II  Ijegan  to  change,  and  (irotius  ttdls  us:  "(in  matiuv 
lection,  however,  it  will  l)e  seen  that  all  these  things  be- 
i|{  to  man,  but  for  different  purposes;  nay,  more,  nothing 
^»  eiitiitfly  dedicateil  to  (lod    that   it    may  not    occasionally 

Converted  to  other  uses"  (Grotius,  2.  1.  15).  He  therefore 
atidon.H  the  division  of  Justinian,  and  divides  things  into 
*■  rnmimi  iteM,  Ren  puUicaf  or  L'nitTrHitatiM,  Res  ttiityu- 
'w)ii  and   RfM  mtllitu*. 

Tlie  division  of  things  into  Ren  inubileH  and  Rej<  im- 
'inlfjt  i.s  \ery  imporUmt  in  the  Koman-l>utc)i  law.  The 
^iuiit>  divide<l  Ret*  into  Rett  vitrinn\ileM  and  Ren  i nmr- 
'^il*"'.  R*.^  tnrjHtrnh'M  were  again  dixided  into  /{fs  tn^JnlfM 
J  Hrf>  tintiiipliih'f*.  This  division  was  l>as(Ml  uimiu  the  fact 
it  •^•iiie  things  coidd  l>e  pliysicaily  tiispiaciHl  without  injury 
i  •♦tli^-n^  rniuKI  not.     Thus  a  definite  piece  of  land  or  a  housr 
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was  re^ar<le<l  as  inunovable,  whilHt  a  liorsp  or  xhr  giil»«T 
fruit  from  a  farm  was  considered  movable.  Tht*  Ho 
jurists  extended  the  meaning  of  the  wonl  n?*»  i«»  iijjht*  i 
duties,  and  called  these  incorporeal  things.  Tlie  Kmnaii  i 
therefore  recognised  immovable  and  movable  tfiing**.  a»i 
conti-adistinction  to  these  incorporeal  things,  such  a*  y 
innnina  and  aetiove^. 

The  usual  division  of  things  adopteil  by  the  early  <Jcnu 
was  into  movables  and  inmiovables.  They  recogni**^!  u 
as  inunovable  {ViiHf*\  liygemle,  onrof'i^.nde  gD^tUt^ii)  an«i  a 
as  movables  {filhirc,  nperentU  ijit^Ui^n),  and  int<»  tli«^  1 
categories  all  things  had  to  fall.  When  they  cam*-  t-*  • 
with  incorj)oreal  things  they  placetl  them,  <|uite  illi»girml;y 
one  or  other  of  these  divisions.  Thus  Matthaeu**  t^-li* 
in  his  l>e  Anrflonibuf<  (1  8,  13)  that  in  tin*  varioU'*  ca<- 
and  keuren  of  the  different  towns  thingx  an*  divi«lf*i  i 
movables  and  immovables,  and  no  mention  is  ma^lt*  *A 
division  iut^)  cor]><ireal  an<l  incor|)oreal  thingH.  and  that  tin 
fore  dt.»bts  and  rents  have  to  1k»  classed  either  a**  iii«'\«' 
or  immovables.  Voet  says  much  the  same  «bk.  1.  tit  *» 
'/  Mffj,).  Th«?  Commentators  distinguish  lx»tween  iiiiiiHival 
and  incorj)oreal  rights  which  are  regarded!  aM  imniotabl^ 
<*alling  tlu'  former  itiDUitfulia  and  the  latter  iv*  tftuir  •!»  • 
>  m  innhiliinn  htifHmfnr.  So  also  a  similar  distinction  i*  w 
lH*iw*M*n   iinJtilin  an<l  /v-^  tjuoe  In  /i^f>  uittbUitnn  hi0^t*t*»c 

It    was    dtt<'rniin«Hl    at    the    Hague    in     1572    that  by 
<*u>toni  of   that   place  amongst   movables  are   include*!     Am 
tits,    ihUntun*    l)onds    of    the    province   or    towiin,   oMiKftt> 
an«l    d»*bts.  credits,   money,  gold    and   silver,  clothe*,  jew^il 

.    liorsfs   and    othrr    living   animals"       To   say    wMh^ 
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titular  iiicoqx)real  riji^ht  is  a  movable  or  an  immovable  in 
no  meanfi  eawy.  It  is  difficult  to  extract  any  ^neral 
Dciple  from  the  autiioritieh,  and  this  is  probablj'  due  to 
p  fact  that  tlie  cuHtoms  of  one  province  or  town  were 
firvnl  fn»ni  thowe  of  it^  neighbours. 

It  i»  .sometimes  said  that  ri((ht^  affecting  immovables  are 
Ije  regardecl  as  immovable,  whilst  those  regarding  mov- 
ies an*  themselves  movable.  In  many  cases  this  rule  works 
iriy  well,  but  there  are  so  many  exceptions  that  it  is  a 
rj*  uusaff  guide.  Thus  the  Court  of  Holland  decided  in 
49  that  litffifnten  {i,r.  loabttre  rentebri^veu  op  de  com  ft- 
\ir$t  *itn  de  Pnn'incif'}}  t»fte  Stedev  or  treasury  bills)  are 
:»vtblt'. 

In  Kotutt  v.  /^w/iW/Yir  of  Uefdn  (7  S.C.  249)  the  Supreme 
xirt  of  the  Cape  Colony  held  that  a  mortgage  debt  is  a 
o^able  aKMft.  Now  a  niortgage  Ixiud  undoubtedly  affects 
uuovable  pn»|K*rty,  but  Ix^cause  its  principal  aim  is  to  estab- 
fc  a  JHf*  hi  jpermnnrnt  it  is  regarded  by  some  as  a  movable 
oet.  1.  H.  27).  On  the  other  hand,  Ctroenewegen  (ad  Dig. 
7.  18)  says:  Xoinhui  debitovnm  y>?f>  qtubun  imituddlia 
\mjiheaitii  t^vnt  imm(tffilihiif*  (inuumei^iiri  ttijfnt.  Tlie 
fcanvaal  courts  havt*  had  occasion  to  decide  whether  leases 
ninety-nine  years  should  be  pledged  like  land  or  like 
•vaWes.  The  opinion  expressed  by  Chief  Justice  Kotze  in 
ViM^.  X.O.,  V.  Hugo,  X,0.  (10  C.LJ.  :U4  and  HertzogV 
J\  17<>>  was  that  leases  in  hnigum  tempHx  are  to  l>e  n- 
^\^\  av  falling  under  the  category  of  in<  quae  in  hH^i> 
it^Jfdinttt  htdteiitnr.  and  this  has  l>een  foll«>wiM|  by  the 
^vk-nt  Supreme  Court.  The  above  is  sufficient  to  sIjow  how 
Guitar  and  unsatisfactory  our  law  is  upon  this  point. 
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Justinian,    in    dealing   with    the    division    of    th**   Uv 
Tilings,  discusses   how  ownership   is   ao()aired    in  wild  hm 
in   treasure-trove,  and   in    those   cases   where   the  pripertT 
one    person    l>econies    mixed    up    witli    that    of    anothirr 
most    cases    the    Roinan-I>utch    law    foUowR    the    Romin  L 
but    here   and    there    we   lind    an    important    distinctiiMi.    1 
instance.  Justinian  tells  us  that  if  a  person   knowinj^y  h« 
upon    the   gi*r>un<l    of   another  he  is  held    voluntarily  t«t  k 
ahiindoned  the  materials  to  the  owner  of  the  soil.     W*-  ki 
from     Zypaeus     and     Kroenewe^^n     that     this     was    n*^ 
custom  in   Holland,  for  the  builder  under  the^  circuin^SAH 
was   entitlwl  to  the   value  of  his   materials  and   to  th-  iwi 
sary     e\jH*nM*s    incurred    by    him    (Zypaeus,    A^rf.    ./»'»•    B 
p.   Ill  :   (Jroen.   Df  Lefj.  AbriMj,  ml  Innf.  2.  1,  *M\. 

In  hf  Bfprs  <*nnH{ilithited  Min^tf  v.  77#<r  hnt'i"h  < 
Snfith  Afrinin  Ej'ploratlon  Co,  (10  S.C.  :\6H)  Sir  Hmn' 
VilJiers  says  in  a  judgment  of  extreme  im{K>rtanci'  I 
inclined  to  agree  with  tho«e  writers  wlio  regard  a  »ii*»«i  ' 
possession  as  being  in  the  nature  of  a  *<|)oliation  an-i  ^ 
hold  thai  llh*  land  should  first  lie  restorer!  befor*-  any  |t 
tion  ol'  comjiensation  can  arise.  As  to  the  natuiv  •<!  * 
eoni]M  iisaiion.  the  high  authority  of  Ctroenewegen  arid  ^ 
as  t(»  the  stat4'  of  the  law  in  their  time  cannot  ht*  s'^hi'* 
but  a  difiereiit  conception  of  the  law  dtjea  appear  i*-  ^^ 
gained  ground  in  the  time  of  Van  der  Keewnd.  win*  pJ" 
tlif  nnilif  f\th'  poss4*ssor  «>n  the  same  footing  as  a  Itr^-tr  • 
lias  made  improvements  without  the  oonnent  of  ihr  '♦* 
(Van  .ler  Kees.sel.  Tht-M.  214)."  On  page  372  llii-  Urt 
Cliirf  Justice  states  our  law  with  regard  to  the  u**\U  ^ 
jM)ssisMH'  to  1m'  as  follows:    "A  mala  jidf  poaseHNor  wb- 1 
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1  materials  to  the  laiid  and,  before  demand  ban  been 
by  the  owner,  ban  dinannexed  and  removed  them,  is  not 
xi  to  have  parted  with  hiR  ownership  in  the  materials. 

demand  he  no  longer  ban  the  rijefbt  to  retain  the  land 
move  the  materials  from  the  land,  nor  in  he  entitled  to 
»Mation,  except  for  nuch  expenditure  an  he  may  have 
larily  inenrred  for  the  protection  or  prenervation  of  the 
If,  however,  the  rightful  owner  has  stood  by  and 
yd   the  erection   to   proceed   without  notice  of    his   own 

be  will  not  be  allowed  to  avail  himself  of  his  own 
.  and  the  possessor,  though  he  may  not  have  believed 
If  to  be  the  owner,  will  have  the  same  rights  to 
ion  and  ccmipensation  as  the  hmd  fide  possessor.**  . 


CHAPTER  V. 
POSSESSION  AND  OWNERSHIP. 

Possession.— Ill  a  later  chapter  we  Rhall  see  iliat  thi'  Gm 
nations  attached  a  great  importance  to  the  poMicitT 
the  ti-ansfer  of  ownership.  It  is  therefore  not  extno 
nar}'  that  they  should  have  regarded  poweRKion.  ont  of 
most  important  outward  signs  of  ownership,  with  fcr 
At  the  same  time,  they  were  not  acquainted  with  the  Ra 
law  right  of  protecting  ownership  as  a  substantive  ri|fht. 

In  ancient  times  self-help  was  resorted  to  when*  poi 
sion  had  l)een  disturbed.  Gradually,  however,  as  the  3 
cainf  to  be  recognised  as  the  defender  of  rights,  the  imp 
a  nee  of  protecting  the  possessor  came  to  be  apprecii 
Several  of  the  German  Codes  followed  the  principles  of 
Roman  law  with  !-egard  to  possession.  Professor  Foeki 
Andreae  (juotes  a  le.r  of  the  Visigoths  to  the  effect  thi 
person  who  violently  deprived  the  possessor  of  a  thinj:  ht 
ap]>eHling  tc»  a  judge  lost  his  cause,  and  he  compare* 
with  a  h'.r  of  Justinian's  Ctttle  (L^jr  Visigoth,  viii.  I.c2.  W 
osti  A.I),  and  c.  K.  4.  7 :  Fock.  And.  (hid  Xed,  Bunj.  ft 
vol.   1,  p.  201). 

In  a  law  of  the  Bavarians  we  find  the  followinfT- 
ifuls  homo  jutifitm  rel  iup^mn  vel  Krarium  alterim*  flU 
If^l^em  tnalo  (fnlin^  inraMeint  et  (licit  suum  e§sf  propter  f^ 
sn  tt}pfitnirm  ruvi  Mf.r  .Wic/i^  eomponat  et  ex^t  (Les  flii 
x\i.  c.  I.  sec.  1).     In  one  of  tlie  Frisian  ketien  of  the  eleff 
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ntur}*  we  HiiH  a  Hiinilar  provision.  Tlie8e  proviBionR,  how- 
t»r.  were  establiHlied  not  s<»  much  for  the  benefit  of  the 
wsewor  as  hucIi.  but  in  favour  of  the  owner  and  po68eA8or. 
The  Canon  law  in  the  middle  aojeR  took  over  from  the 
•man  law  the  principle  that  the  possewior  Hhouid  be  pro- 
ctnl  as  sucli,  and  jjave  to  the  po.sseK8or  the  exrejytio  spolii. 
\%\\s  a  bishop  who  is  deprived  of  his  pro|)erty.  and  brouf^ht 
to  a  court  of  law.  nenl  not  answer  the  plaintiff  until  hia 
■«^»perty  has  been  restored  to  him.  After  the  recofi^nition  of 
If  ^Tc^ptio  HjH)lii  the  idea  of  an  actio  f9}Hjiii  was  de- 
^loped  by  virtue  of  wliich  the  poHsessor  could  appear  as  a 
bintif!*  and  claim  restitution  of  tlie  property  which  waa  in 
in  priK^ssion.  but  which  was  taken  away  from  him  by  force. 
i^iii  the  Canon  law  it  jwiased  into  the  Common  law  of  the 
'nipiral  c<»urts.  The  (lermanie  term  for  possession  was  u^^' 
f^d  the  person  who  deprived  another  of  the  posaession  of  a 
linjj  was  <r*"lty  of  cm  ft  or  mtcht  (vuth  as  it  waa  called 
t   Middelburjr. 

In  rtrecht  we  find  the  maxim  Sp(tli(itiu*  ante  oinvia 
^HtitupHdn^  9it  accepted  as  law  in  l.%7.  In  the  Instructien 
«^  i  Hof  van  Holland  of  1462  we  find  that  poaseaaory 
P'tiiedit^  were  admitt(Kl  *  in  aecc»rdance  with  the  customa  of 
^r  SupreUK'  Court"  (Fc>ck.  And.  (hul  Xfd.  Burg,  Recht. 
*>!  1.  pp.  200  et  Hcq.).  By  this  time  the  principles  of  the 
^unan  law  as  rej^anls  possession  were  accepted  by  the 
^tch  r^Hirt*^.  and  s*>  our  hiw  of  possession  came  to  lx» 
»«'Ul<led    \\\it)\\   tlu-   rulfv  of   tin*   ('ori^tin^  Juris. 

Th»*  ♦•rtW'ts  of  {x>?vM's.sion  an-  with  us  very  iiiueli  the  same 
**  th^y  wtre  with  the  Komaiis.  In  the  manner,  however,  in 
'liirh    the    |Mis.Hes.MU-    asserts    ami    \  indicates    hi.s    ri^ht.s    there 
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has  been  a  gradual  development  from  the  lew  t<»  i\\v  o 
simple.  The  Roman-Dutch  jurists  reco^iined  thn^  rfim^ 
aijainst  disturbed  possession — tlie  mandainenf  »ynj  uituuUi 
the    nnunhimenf    nin    cniuj^hiintf*    ami    tlie    nuindnmrn* 

In  the  case  of  the  )ti<tvd<nnevt  'vn?  maintnnu  the  i( 
cjint  asked  the  Court  to  intervene,  and  to  decre**  tliJi: 
nnght  retain  the  possession  wherein  he  was  di«*turW 
threatened  to  he  disturU^d.  The  mtnuUinvent  »vr#i  *'nmji*\ 
was  for  the  p\np<»se  of  recoverinij  po«.He«sion :  whik 
nid ndiii^ient  mn  KpUie  was  ^ante<l  wliere  th**  rjtfCtu 
was  accompanied  by  force  or  violence.  The  pnKvdwn'  in 
thret*  cases  was  very  formal  and  cunibers<»nie.  anil  Iia*  i 
ago  btH^n  superseded  in  South  Africa  by  a  far  nimplr^r  p 
tioe.  We  nowadays  eft«»ct  the  same  object  by  thr  •»nlir 
interdicts,  by  an  jwtion.  or  by  a  writ  of  spoliati'^i. 
latter,  though  the  same  in  name  a«  the  old  Dutch  /H-m 
nv  nt^  is  far  simpler  in  its  nature. 

Ownership.  —  We    saw    in     a     former    chapter    tli*i 
♦•arly   (lermans    were   migratory   in    their   liabitK      (•♦•vir' 
us  that  their  principal  rK*cupatiuns  were  hunting  and  tiirhti 
V'lin    itmiiiM   i))    rrndftotiihiiM    itfqur    iv    tttufliiM    iv,    /m/*' 
ruiisisfit  :    also   fitfricnffu rat*    nnn    Hfudent.    .    .    .    .V^^y*/  v 
tjinnn     tiijri     iinnltfni     r*'riin)i     nut     tiiu*M    hafk't    y»ri*/'rM*« 
iitiUfititi'tiiiiH  tir  jH'inrijt^M   In  innutM  Himjubtfi   iffntihti*  •■'i 
i tint \hiisijvr    Junni mmx,    i/iil    mm    ntirrnut,   tjmtntuii\  ^^ 
J, Hi,   riMHiii  est  tnjri  tiftnha unt  ulijii^  anun  fhMft  ♦i/i**  ''^''* 
'>^/i(nt  ((  aesar,  A    IM.  (nil.  vi,  21.  22.  2J> :  c/.  iv.  ll 

Thr  general   meaning  of  (.'aesar  in  that   the  Oeniuui*  ' 
a    migratory    jH»oph*,    whos**    si^ttlements   weiv   only   t*»nip* 
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who  therefore  did  not  recognise  the  right  of  the  indi- 
lal  in  perpetuo  to  a  definite  plot  of  ground.  The  Und 
I  {Mureelled  out  to  family  groups,  and  was  owned  in  cominoo 
the  membem  of  the  family.     Aa  circumRtancen  compelled 

Qennans  to  give  up  their  migratory  habits,  fio  they  gra- 
Jiy  developed,  besides  their  lust  for  fighUug,  a  pastoral 
i  agricultural  life.  Even  in  the  days  of  Tacitus  we  find 
!  individual  occupying  a  house  surrounded  with  a  few 
w,  whilst  the  pasturage  and  lands  fit  for  agriculture  were 
Id  in  common  (Tacit  Genn.  c.  16;  c  26).  Every  year 
ita  were  parcelled  out  to  the  various  families —ccrtvc  />«r 
no*  mutant,  A  fixed  alx>de,  therefore,  takes  the  place  of 
wtaat  migration. 

baring  the  Frankisli  occupation  of  the  Netherlands  indi- 
Inal  ownership  was  recognised,  though  ownership  in  com- 
>n  by  no  means  disappeared.  In  many  of  the  villages 
nmon  ownership  of  forest  lands  and  pasturage  existe<l  in 
^  Netherlands  even  after  the  eighteenth  century.  This  was 
led    Markftgemefnischap    or    (fe^n^nviclutp    iHin   leid€,   %v^ide 

butch,      Tlie  idea  was    introduced    into   South    Africa    by 

early  settlers,  and   our  commonages  or  ilorj>$ffroiiden,  so 
E«i  found  around  South  African  villages,  have  their  origin 
this  ancient  conception  of  common  ownership. 
In  the   Prankish   period   the    largest  land-owner   was   the 
g.  and   next   t4>   him   came  the   Church.      Large  tracts  of 

r>yal  domain  wt»re  grante^l   to  various  nobles,  with  «Mther 

uU   or   a    limiUni    right  of  alienHti<iii.     Bt^nides  these   thei*e 

>    nuni«*ruuH    muihH    plotw    which    wen*    recogiiisetl    as    the 

fierty    of    the    individual    freeman.      Hand    in    hand    with 

development   of    the    idea   of    individual    ownernhip    went 

rr2 


POS8ES8ION   AND  OWNERSHIP.  485 

mt  Attri)>ute  of  a  thinu;  wliereby  a  pei*Hon,  tliou^li  not  actually 
I  puMieitfiion  of  it,  may  actjuire  the  same  by  le^i  process,  and 
lAt  it  consists  in  the  ri^lit  to  recover  lost  possession  ((irotius, 
Htro,  2,  3,  1  and  4;    Z>.  6,  1,  28). 

lu  its  brcMJul  features,  therefore,  our  law  of  ownership 
ifTerK  very  little  from  that  of  the  Corpus  Juris.  Whether 
he  theory  of  the  Roman  law  is  a  coirect  one  or  whether 
r«  nhould  accept  the  views  of  uKxlern  Jurists  is  a  subject 
»eyond  the  scope  of  this  work.  I  shall  confine  my  atten- 
ion  to  the  development  of  the  law  of  ownership  and  the 
iftoditications  that  have  been  introduced  at  various  times, 
low  change  tjf  ownei*ship  has  bt»en  effected  at  various  times 
^*i\\  be  considere<l  in  a  sul)se<)uent  chapter. 

In  the  present  chapter  I  shall  point  out  how  we  have 
ome  to  vary  some  of  the  well-known  Roman  rules  a^  to 
be  ac<|uisition  of  property'.  Thus  it  is  a  principle  l)oth  of 
he  Roman  and  the  Roman-Dutch  law  that  wild  animals 
f  animals  ft^ni^  nntuiii^  are  incapable  of  bein)(  the  subject 
►f  the  dominium  of  an  individual  except  during  the  period 
hat  they  are  actually  under  his  control.  This  principle  has 
^en  considerably  varied  b}*  the  le<(islatures  of  tlie  diflrei*ent 
liHith  African  colonies.  Kees,  for  instance,  are  wild  and  are 
kA  considered  by  the  Roman-Dutch  law  as  private  property 
mtil  they  have  settled  in  the  hive,  and  they  continue  such 
private  property  until  they  have  flown  away  s<j  far  that 
here  i^  no  hoj>**  of  their  returning;.  Before  they  have 
NL-c<>m»*  Huch  privati*  property  and  iift^M*  they  havf  cea^^d 
i>  Vj^f  Huch.  th»'y  and  tlieir  combs  InTonir  the  property  of 
he  first  occupant  ((irotius.  Intm.  bk,  2.  c.  4.  15).  This 
iriwciple    has    U't-n    UKxiified    in    the    Cape    CoKmy    by    Act    9 
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ot*  ls(j|).  sec.  1.  which  provides  that  every  liee^"  neM  wif> 
all  the  bees,  honey  and  wax  is  deemed  to  l»e  th**  pn-prrj 
of  the  r>ccii{)ier  of  the  land. 

Act  24  of  IHTo  of  the  Cape  Colony  plact<l  the  oiriirT 
<-t'  ostriches  in  a  b(*tter  i>osition  than  did  tlie  c«>mnjuii  U« 
T]\r  common  hiw  rejjarded  OBtriches  a.**  aniniaN  /*'*»' 
inifnrnf,  but  as  the  domestication  of  lliese  hinls  inrn»«<: 
and  as  they  came  tc»  be  retjarded  a.<«  valuable  assKi*  ■'. 
account  of  the  hitfh  market  value  of  their  ft-athrr^  :Kr 
leijislature  of  the  Cap*-  Colony  provided  that  when  «j*tricri-^ 
an*  domesticated  they  can  Ix*  followed  up  by  th»-  «»«n-r 
evfu  thoutfh  they  have  e.scai)ed  and  .ntra^'ed  on  t*!  thr  !a>i 
of  another.  By  Act  12  of  1HH5  they  have  liet-n  inclu'iri 
undiM*  the  term  cattle  in  provisi<ins  re^niini:  th»-  ih-ft  -l 
cattle. 

In  general,  liowever,  with  re^jard  to  the  capture  «»l  gin*' 
and  fish  the  principles  and  rules  of  the  Konian-I^ntch  law 
still  apply  {Lniiffletj  v.  Mnller,  H  Menz.  5MH).  In  onr  rt-^}rrt 
hnwevrr,  in  various  [xarts  of  South  Africa  a  considera^-K 
chant:*-  has  U»en  matle  in  thi»  law  of  ownership.  I  allwi-  '. 
tlif  l»>:islati(»n  with  reijanl  to  the  mining  for  precion*^  iitrUi^ 
stonrs  and  other  minrrals.  The  Dutch  jurists  ac«vpt<d  tbf 
principle  of  the  Koman  law  that  the  owner  of  laml  i«  \i» 
(iwnn  not  only  <»f  the  superficies,  but  of  all  that  i-  f««i»i 
1»»1«.\\  the  surface.  Hence  by  the  law  of  Holland  the  niiii«-rmK 
uH'ltM  thf  ;jround  lR*lonj;  t<»  the  owner  of  the  land.  Whetv  ihtrr 
wt^  u<>  nsrrvation  in  the  title  this  was  the  law  throu^f^ 
.Sonth  Africa  until  the  mineral  wealth  came  to  be  expkwd 
Th*'  tVar  that  the  U-netit  resulting  Co  the  whole  commiinin 
\i<  hi     thr    «l<*velopnu'nt    of    the    minei-al    resourcefi    luif^t    br 
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eartmiled  if  the  owner  had  tlie  excluMive  ri^ht  to  the  iiiineralM 
M  tilt*  le^iHlatureH  of  the  TmuHvaal  and  Rhodenia  to  modify 
tktf  principle  Cajuf*  est  Mfluiti  ejtit*  put  UHqiu  ml  caelum  ft 
md  ivfero&. 

It  may  lie  interesting  to  trace  briefly  the  history  of  thin 
legii»latioii.  In  1867  diamonds  were  discovered  in  Griqua- 
ImmI  Wetit.  and  legislation  was  soon  after  proceeded  with  to 
Bieet  the  new  conditions.  The  various  ordinances  passed  by 
the  ltrit|ualand  West  (Jovernnient  were  eventually  repealed, 
and  a  general  Act  for  the  mining  of  precious  stones 
and  minerals  [Missed  in  1888  (lil  of  1883).  By  this  Act 
thr  right  to  mine  precious  minerals  and  stones  lies  with 
the  Crown  where  the  mine  is  situated  on  Crown  lands  or 
where  there  is  a  reservation  on  the  title  in  favour  of  the 
Citmn.  Till*  private  owner  remains  the  owner  of  any  pre- 
tkms^  minerals  or  stones  found  on  his  property.  In  the  case 
of  Crown  lands  various  elaborate  provisions  were  made  for 
Ibe  pegging  of  the  superficies  by  diggers  and  for  extract- 
ing the  minerals  from  the  soil.  In  the  Cape  Colony,  how- 
ever, the  legislature  did  not  go  so  far  as  to  divest  the 
owner  of  his  doiniuiuni  in  the  precious  minerals  or  to 
MBipend  his  rights  of  ownership  over  the  superficies  of  his 
priperty. 

When  gold,  however,  came  to  l)e  discovei-ed  in  the  Trans- 
raai  the  principle  of  the  diamond  mining  Act  of  the  Cape 
Colony,  which  applied  tn  Crown  hinds,  was  adopted  and 
extr-nde<l  I"  privrttf  Uml  as  wi*ll.  The  first  interference  in 
thf  Transvaal  with  prival*-  ownership  in  minerals  was  in 
IhTo  when  the  person  who  found  ditinionds  was  required  to- 
pay    tt    certain    {sTCentage    n(    thfir    value    to    the    State.       lu 
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1871  the  Volksraad  declared  that  the  right  to  mine  prH»i  ..« 
minerals  Ijelonged  to  the  State.  In  IHK^  they  went  lunr..r 
<ind  enacted  that  the  dominium  in  all  preciou«<  iiitfUK  a:A 
stones  belonged  to  the  State.  This  wa^  lumlitied  in  1*^5 
i)y  giving  the  State  the  exclusive  right  ^>  mine  f-r  auU 
^lispose  of  all  precious  stones  and  metals.  This  priiK-i)*.^ 
has  been  adopted  by  all  the  subsequent  gold  and  d  1*111-4/1 
J  aws. 

The  owner's  conunon  law  dondaiam  in  the  min»*rai^  u..kr 
the  soil  has  l)een  reduced  to  a  very  shadowy  right.  Ii  i 
theory  the  tluminluin  in  tin-  minerals  still  Ixdung^  i-  ;v 
n  practice  he  is  completely  debarred  from  ••nj^yiii;:  :.*• 
rights  of  ownei-ship.  The  farm  itself  can  in  c*.*rtani  cai*^ 
Ix'  thrown  open  to  tiie  public,  and  when  pruclaimni  a*  a 
gold-tield  the  owner's  rights  over  the  farm  ar»*  i«i  a  ikt^ 
<»xtent  suspended.  It  still  remains  his  property,  bin  a^  .  :ii 
4is  the  field  is  proclaimed  he  can  only  enjoy  such  j^r*  *• 
are  not  occupied  by  the  public  as  claims  or  Htau<i«  1: 
Jiowever,  the  farm  is  de[)r<x*laimed.  so  that  it  is  n«>  i-i.^T 
subject  to  the  gold  or  diamond  law.  then  the  owner  n-*uiir* 
his  suspended  dnminitnu. 

In  the  Transvaal  one  step  has  le<i  to  another,  and  ..i«« 
lor  the  {)recious  metals  have  induced  legislation  for  thr  '^^ 
jiu'tals  as  wtdl.  so  that  the  old  maxim  that  the  owntri  *i  *«- 
soil  is  the  owner  of  all  that  is  found  in  it  lias  liet-n  c* ;. 
siderably  shaken  of  late  years.  This  maxim,  of  ci>ur^  <.  v 
ret'erriMl  to  such  things  as  natui'e  had  placed  in  tht^  ^.tu  U 
man  placinl  them  there,  and  they  were  afterwards  uneart)*^ 
(hey  were  regardefl  as  treasun*- trove.  rA<##riurt««  ••*  ^^^ 
'^ludt'tfii HI   i/tpoHtfin  fteraninf    (not   necessarily  ciiiu«    Imt  ah}- 
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tiling  valuable)  cujim  mni  cxiat  inemoria  ut  jam  dominium 
nan  hiibetU  (1),  41,  1.  81,  1).  In  thin  cane  we  still  follow 
the  ordinary  rule  of  the  Kouian  law:  the  man  who  tindn 
the  treaHure  on  his  own  laud  takes  all,  whilst  the  accidental 
fiiider  of  it  on  the  land  of  another  takes  half,  the  other  half 
foing  to  the  owner. 


CHAFfER  VI. 

THE  ALIENATION  OF  PROPERTY— I M MOV ABLFa 

1  NOW  propose  to  deal  with  the  development  of  our  U«  wn 
rejfaid  to  the  alienation  of  property.  I  shall  first  couliDr  o 
attention  to  innuovable  property.  As  soon  as  the  iiHli\i*lii 
ownership  of  property  came  to  be  recognised,  it  followji  tli 
provision  for  its  alienation  had  to  l)e  made.  We  ihrwt 
tind  that  tlie  conception  of  individual  ownership  prec«dt>  t 
forms  and  ceremonies  which  are  deemed  iiecew^ry  f"r 
alienation.  The  object  of  elaborate  fonnalities  in  the  iruH 
of  L^round  was  to  make  all  persons  interested  in  the  iu«ti 
ac(|uainted  with  the  fact  that  the  new  occupant  of  the  gr\<Q 
has  established  himself  upon  it  as  rightful  owner. 

It  is,  therefore,  not  astonishing  to  tind  that  the  dewk 
ment  of  the  law  of  alienation  of  property  ran  ou  •«iiiiii 
lines  lx)tli  at  Rome  an<l  in  western  Eun.»pe.  Tu  *  ff^ 
extent  the  same  causes  no  doubt  produced  the  same  tr^ 
and  it  i.s  ditficult  to  .say  in  how  far  the  sy-steni  of  ^M 
tion  of  propt»rty  which  piwailed  with  the  iialli»-R«»nii 
iiiHuenced  the  German  nations  when  they  came  U*  ep4abL 
their  laws  uix>n  this  subject. 

With    regard    to    the    Ranan    law  as    to    the   alienattoa 
land   we   must   consider  two   periods.     The   first   is  tluU  pti 
when     the    distinction     l>etween     tYf*     maiu*ipi     ami     rr»    < 
tKiinci^fi    was    rigorously    oliserved,   and    the  necoiid    mhen 
tlif    tlitierences    between    ir/«    mancipi    and    rrx    iwr    imiaf 

4HII 
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re  itwept  away<  According  to  the  Jus  Antiquum  thingn 
rr  divided  into  t^en  inandpi  and  res  nee  vnancipL  To 
^  foruier  cUmh  belonged  all  land,  houHes,  rural  servitodeii, 
vets  and  beaBt«  of  burden  and  of  draught  To  the  latter 
onged  all  such  things  aH  did  not  fall  in  the  category 
teB  mancipi. 

Now  it  waH  a  cliaraeteri8tic  of  the  res  mancipi  tiiat  they 
Jd  not  be  alienated  except  by  tliat  fonnal  mode  of 
tinfer  which  the  RoiuaiiH  called  inancipntiu.  It  was  not 
(Ogli  for  the  owner  of  a  iv^  mancipi  to  have  the  inten- 
1  to  diveHt  hiintielf  of  the  ownemhip  of  the  thing  and 
hand  it  over  to  another.  In  the  eye  of  the  hiw  the 
Kent  to  part  with  the  ownertthip  and  the  phytiical 
lit  ion  of  the  thing  were  not  enough  to  traunfer  the 
niNicim  in  the  re^  viaiicipi  to  the  person  to  whom  it 
I  bet*n  handed  over.  A  judicial  and  Nacraiuental  act 
!»  abnolutely  neceHHary.  Without  the  prenence  of  the 
'ijiriin.  the  five  Roman  citizenn,  the  thing  to  be  alienated 
the  clod  repreiienting  the  land,  the  AcalcH  and  bmrn, 
re  could  be  no  legal  alienation  of  the  prt^rty.  By 
Mjleiun  and  formal  nutncijMttUf  alone  could  dominiuin 
jure  Quiritium  be  traimferred  from  one  Roman  citizen 
another. 

If.  however,  the  thing  to  be  alienated  wan  a  trs  »«r 
Hcipi,  the  mere  physical  handing  over  witli  an  in- 
ti«»ii  i«»  iiiveHt  the  trannffree  with  the  ownerHhip  or 
t\H9ttm  ill  i\\v  thing  was  nil  that  the  Jin*  i*irUe  ix- 
-v«l  ill  onler  to  makr  the  alienatitm  eoiiiplete  and  legal. 
th«-  Jvm  Cirit^  Aiitujtnnn  came  t(»  Ix*  modified  in  the 
i>f  iif  time,  the   formality  and  solemnity  in  the  alienation 
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of  rps  nunicipi  were  diHpensed  with,  and  mere  tt^i*lkti.,\f\ 
the  place  of  nuincipatio.  Justiniau  by  a  reNcript  fi.«niji.; 
abolished  all  distinction  between  tlie  alienation  of  i>*  in 
cipi  and  re^  vec  mavcijn  (C.  bk.  7,  tit^  25y. 

At  the  time  of  Justinian,  therefore,  the  law  ilriMitti 
no  greater  formality  or  solemnity  in  the  transfer  *A  »  \¥. 
of  land  than  in  the  delivery  of  a  movable.  In  •»!>»« 
effect  a  legal  alienation  there  must  be  an  inteii:i*« 
transfer  and  an  act  manifesting  that  intention.  h»  <' 
words,  there  must  be  consent  and  ti*adition.  Moval«l«-  f 
perty  could  be  passed  from  hand  to  liand,  and  tin^' 
4lelivery  of  the  thing  fi-om  one  person  to  another  with  ' 
intention  to  transfer  was  all  that  was  necewaiy  i  •  •a' 
the  transferee  the  owner.  Laud,  however,  by  it**  i^ 
was  inavpable  of  physical  deliverj*  or  tradifuf :  iin«i  tl- 
fore  the  Romans  rtHjuired  the  transferor  to  point  ''J! 
land  to  the  transferee,  and  the  tx^upation  of  the  1ai«0 
the  transferee  was  considered  e(|uivalent  to  the  'It-li^-n 
a  movable.  No  witnes-ses  were  re<|uire<l  an<I  ni»  ^'.^m 
formed    part    of    the    alienation. 

If  now  we  turn  to  the  (lennan  nations  we  miaIi  ' 
that  the  dev»*]opment  of  their  laws  regarding  the  ali'-Mi 
<»f  property  is  very  similar  to  that  of  the  RimiaiK 
souH'  n»s|H*cts,  however,  thei-e  is  a  difference — the  <ttw 
<  lung  to  a  solenm  transfer  far  longer  than  did  the  K-w 
Tht'  informal  fnnHfio  of  the  later  Roman  law  di<l  n-<  < 
mend  its^df  t4)  the  people  of  western  Europe.  The  irfni 
priforrfd  to  adopt  a  more  solemn  forui  of  deliver}*  »«» 
<*asr  nf  an  alienation  of  land.  They  did  not  take  -wfr 
ttnimipatin  of  the  old    Roman   law,   but  they  adopted  *  ' 
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Alienation  in  which  we  find  Home  of  the  character]8tic8  of 
!*  old  manci^Hitio.  We  have  seen  that  the  nutvcijxitio 
|uired  five  witnesses,  and  I  shall  point  out  presently  that 
koy  of  the  (lemian  Codes  also  required  the  presence  of 
tnesses  {Malamanvev)  in  order  to  make  the  transfer  legal 
i  effective.  The  whole  object  of  the  mnncipaiio  was  to 
>   publicity    to   the    act    of    alienation,    and    the    object    of 

*  (rerman'^  in  requiring  certain  fonnalities  and  solemnities 
J*   alMi   directed   towards   that    end. 

But  till*  similarity  does  not  end  here.  Just  as  the  old 
«iuuis   made    use  of   the   scales  and   weights  as  symbols,  so 

•  ^ffrmans  used  either  a  straw  {halm,  caUiinns,  HiipxUa  or 
Uini — X<K>i*dewier.  p.  23ht :  Matthaeus.  Part  tern.  5,  2)  or  a 
A  of  earth  or  other  symbol.  In  different  provinces  dif- 
vnt  cerenu»nifs  prevaiU»d  in  which  the  straw  played  an 
[lurtaiit  i>art.  One  of  the  l)est  known  was  the  custom 
JhI  htiinifrurp.      The  seller  repeated   the  conditions  of   sale 

line  prfsenci*  of  several  witnesses,  and  threw  the  straw  or 
ijj  towards  the  purchaser.  There  was  a  nuxiification  of 
i?»  cu>tohi    in    which    a   master   of   ceremonies,  coiTOsponding 

lh»*  lihrifi^iif*  of  the  )imncifHiti(f,  took  charge  of  the  straw, 
d   when    the    trannaction    was    concluded    handed    the    straw 

ih*'  purchaser.  Besides  the  hiilmmn^p  there  were  other 
vmonien  in  connection  with  the  purchase  and  s<ile  of  land. 
rh  if-  the  tnulitidt  curmtis  digiti^.  though  the  former 
iiiH   I"   i»av»-    l>ei'ii    the    most    widely    adopted. 

Afl»-i    the  iiitnxluction  ot*  writing  the  terms  and  conditions 

*dl»-  wen-  written  iiiK)n  parohinent.  and  each  i>arty  kept 
>»py  Ml  tlir  d«MMl.  This  Wiis  the  practice  of  the  Kipuariaii 
iTikH   as   Well    us   of    the    later    Siixons   (Hein.    »S!»4.   Wii).      It 
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was    probably  derived    from    the   Oallo-Roiiian8,  for  w-  b 
tlmt   the   fmditio  j>er   airtam    was   prevalent    in   thr  Rm 
provinces.      For  a  long  time  the  tf adit  to  f^r  ctirttun  ffi 
part  of  the  traditional  modes  of  transfer,  such  as  th-  /«"•? 
4'ftrvatif<    (li(jitiH    and    the    h/ilmmn^x      Tlie    usual    pr»^y 
after    the    introduction    of    the    deed    into    the    •►Id    c*thii 
was   as    follows :    The    terms   upon   which    the   alienrtti*>n  \ 
place    were    set   out    on    a    parchment    deed,   and    th»-  '•l-^i 
earth,  straw  or  other  symlwl   was  ])lace<l   upon  tli»*  •i-'un 
The  nmst4?r  of  ct»remonies  then   lifted   up  the   parchiiKiit  i 
the  symlxjl.  held  it  on  hijjh  and  publicly  annomKv*!  T'k 
This   was  called  cartae  If  ratio.     Later  on.  towanU  lli*  -is 
o-iitury.   the    person    who   conducted    the    ceremony  mA  i' 
the    parchment    was   the    local    judj^e.       About    thi"^   tiui- 
the    practice   ^rew   up   for    the  judge   to  affix    hi»»   ^^^ii!  • 
parchment    (Ninmlewier.   p.   239;    Matthaeus.   Ptit^^m    '» 
time    the    pai*chment    came    to    Ix*    registereil    wit!i    th»- 
jnd^Xe,  and   in   this  way  in  all   pi-obability   liegan  our  r-."' 
tinn  of  sales  of  land. 

If  we  turn  to  the  old  (lerman  0»<les  we  find  :1ij* 
Visi;Xoth>  refused  t<»  recognise  a  sale  of  land  uiil«-**  ' 
<lrtMl  of  vaif  was  drawn  up  and  the  ground  poinlni  "U' 
sevrral  witnesses.  The  Salic  law  seems  to  hnv--  ^ 
niM'd  soiiif  form  of  trailition  l)t»foiv  public  officer'  ?li' 
this  is  not  ijuite  el«»ar  ( Hein.  El**m.  Jtn\  ^r^riw  2  '«* 
see.   7:n. 

When  we  turn  to  the  laws  and  customs  oi  iht»  N'- 
lands  wi*  find  that  they  adopted  a  practice  vt-rj*  Miuii*- 
that  which  prevailed  in  the  (verman  Oslt*}*  of  westeni  Eu*^ 
As  earlv  as  a.d.    1217   w»*  find    that    a    fnulitio  c^trim  "» 
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m  prevalent  in  the  province  of  Zeeland.  In  the  Keuren  of 
iddelbnri^  (1217)  the  followinf^  ooeani:  NtUlti^  oppidanuM 
Urii  dominium  terrfu  dare  nisi  ante  scabinm  4e  Middd- 
•dk,  Ntt/ZiiA  ejttm  cammanentium  poterit  terram  dare  op- 
flano  nisi  ante  scabinos  de  extra  (No  citizen  can  transfer 
mtntittn  in  land  except  before  the  Hchepenen  of  Middel* 
If,  and  no  pemon  living  ont8ide  the  town  can  |ipve  transfer 
a  eitiien  except  before  the  country'  nchepenenX 
In  the  Kenren  of  Weat  Cappel  we  find  in  A.n.  1223  the 
llowing  proviHion:  (^erta  tei*rae  rmptio  i.W  idienutio  wm 
m  per  seatn^Mm  fieri  jwterit.  A  niniilar  provision  iH  found 
a  handvefit  of  (Jount  William  (dated  1246),  given  to  the 
wn  of  Delft.  In  fact,  all  through  the  thirteenth  and  four- 
BBth  centuriea  we  find  nimilar  proviMionn  throughout  all  the 
vnii  of  the  NethfrlandR,  ho  that  we  may  fairly  infer  tliat 
«  eufttom  of  trannferring  land  before  8ome  judicial  officer 
M  almoat  uni vernal  (Rechts,  Oba.  vol.  3.  obn.  32,  p.  Of)). 
ItboQgh  it  is  difficult  to  find  out  at  what  date  thin  custom 
M  fir^t  introduced,  there  can  be  but  little  doubt  that  even 
rfore  the  thirteenth  century  a  practice  had  been  established 
k  the  Netherlands  similar  to  that  which  prevailed  in  the 
ijoiaiog  Uerman  and  Prankish  States. 

Mattliaeus  {Paroem,  5)  was  of  opinion  that  the  reason  for 
^i^  alienation  coram  judice  was  in  order  to  pass  the  sucees- 
itMi  to  land,  inasmuch  as  the  early  Hollanders  did  not  know 
■  t<'<<taiii«*ntAry  succcKNion ;  hut  N<M)rdewier  point^^  out  that 
'*  ^>leiiiiiitieH  were  re<(uireil  to  pasH  pn>jH»rty  ujXin  the  death 
^  'JOe  iiieml>er  of  a  family  to  another.  Tht*  editor  of 
^haeUN  points  out  that  the  reason  given  by  MatthaeUM  is 
^f^rrect.   and    Miggfsts   that    the    true    reason    is    in   order  to 
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secure  publicit}-  for  the  act  of  alienation,  «o  that  inw/enA 
third  parties  may  not  l)e  prejudiced. 

If  we  consider  some  of  the  additional  Noleuinitit^  ivijinr-i 
by  the  handvesten  and  keuren,  there  can  be  no  doaU  thii 
the  object  of  the  tnulifut  comm  jiulice  was  t^)  Imw «» 
public  record  of  the  fact  of  ah'enatioii.  in  order  to  fr4rt" 
thi*  innocent  purchast^r  as  well  as  those  who  haii  claim*  t 
the  hind.  In  a  hand  vest  to  the  town  of  Hoome  an^i  ti»  ti^ 
district  uf  Altena  we  find  that  a  sale  of  land  liftd  t-  ''• 
notified  on  three  Sundays  in  the  church  of  Work«»iii  1 
rtrecht  three  times  a  year  the  church  bell  sonndnl  to  fi^ 
the  citizens  to  hear  a  public  ainiouncement  of  all  tin*  *li«* 
tions  which  had  taken  place  since  the  last  pmcljii»*t« 
Similar  proclamations  t<H)k  place  at  Aniersfoort  iind  <<ln 
towns.  We  may  therefore  fairly  infer  that  the  MV^trn  ■ 
judicial  transfer  was  introduce<l  ( I )  to  secure  publicity .  «2" 
prevent  the  siime  tiling  l)ein^  alienate<l  to  diffen-nl  *li«*D**' 
and  ('h  to  allow  claimants*  to  assert  their  rijirhtji  of  n-M**** 
stMvitude.   A:c. 

In  many  t<»wns  {f.g.  Rotterdam)  it  was  not  enoUi:*i  \^ 
the  sjile  took  place  l)t»fore  the  schepenen.  but  in  onler  to  i? 
an  indisputable  title  the  purcha>M*r  must  als<>  hav»»  pirt*** 
the  land  without  complaint  for  a  year  and  a  day.  If  ^* 
these  conditions  were  fulfilled  he  would  Ije  protect***!  »C»* 
all  claimant*^  except  minors  and  al>sentee8.  In  order  tM 
fore  duriui/  the  time  of  the  counts,  to  obtain  sro*id  liti*  * 
land  tin*  purchaser  must  have  act|uire4l  the  pn>|«^rty  i* 
fi'ff'.  lH*foi.-  schepenen.  and  nnist  have  In^en  in  |>ik«ws«oo  w 
a  year  and  a  day  ((irotins.  2.  7.  H).  Minors  and  •Iwrni'*' 
liowtver.  cnuld    still    defeat    the    purchaser's    titlf.      Sort  •■ 
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}  cofiUmwry  law  of    Holland    until    1529    (O.P.B.    vol.    1. 

mv 

It  woald  appear  from  the  Placaat  of  the  10th  May  of 
il  year*  promulgated  by  the  Emperor  Charien,  that  the 
■etice  had  grown  up  of  declaring  the  Hale  not  only  to  the 
lepenen  of  the  place  whore  the  land  wa8  mtuated,  but  to- 
e  nehepenen  of  a  court  where  the  property  was  not  situated 
If  instance,  land  situated  outmdo  a  town  was  frequently 
innferred  before  the  nehepenen  of  the  town,  whereas  the 
iiMfer  should  have  been  made  before  the  achepenen  of  the 
Rtriet  or  ^-illage.  In  order  to  ntop  this  the  Placaat  of  1529 
tnided  that  no  subject  or  resident  of  Holland  and  Went 
rienlsnd  could  sell,  burden  or  hypothecate  any  land,  houses, 
^ftn,  tithes  or  other  immovable  property,  except  before  the 
d^f  of  the  place,  and  at  the  place  where  the  property  was 
tvated :  any  sale  made  contrary  to  these  provisions  wa» 
fuded  as  null  and  void.      This  proclamation  did  not  refer 

*  f«*Qdal  property,  but  only  to  allodial,  for  the  former  kind 

'  property  was  by  custom  transferred  before  the  feudal  lord 
^  hJK  court.  The  proclamation  required  the  fact  to  be 
*M  in  a  solemn  document  that  the  sale  was  made  before 

*  judge  of  the  place  (cortim  lege  loci\ 

It  is  not  clear  whether  at  this  time  it  was  the  universal 
'tcttce  to  keep  registers  at  the  courts  where  the  transfers 
'>k  place,  or  whether  the  seal  of  the  schepenen  upon  the 
^ment    recording    the    transfer    was    sufficient.      However,. 

the  22n«l  r>eceml)er,  159«  {CtJ'.B,  vol.  1.  c.  1956)  a 
^eut  was  i.Hs»ued  by  which  2)  per  cent,  had  to  be  paid 
"HI  the  purchase-price  of  all  immovable  property.  By  the 
th   and    17th    sections    of   this    Placaat    the    secretaries   of 

GO 
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rument  of  sale  had  to  he  registered  by  the  secretary 
m  transfer  duty  being  paid ;  and  later  on  no  secret  bur- 
m  were  acknowledged,  but  every  burden  to  be  of  any 
ue  had  to  be  registered  coravi  Uge  loci.  By  these  means 
«  inaugurated  a  complete  system  of  land  registration,  and 
al    principles    were    established    entirely    at    variance    with 

roles  that  governed  the  traxlitio  of  the  Roman  law. 
The  far-reaching  consequences  of  these  principles,  entirely 
r  to  the  civil  law,  may  be  seen  by  referring  to  the  well- 
>wn  case  of  Harrii^  v.  Buissinnfs  TruMee  (3  Menz.  266). 
\n  registration  system  was  introduced  into  the  Cape  Colony 
1714.  and  the  Commissioners  of  Justice  took  the  place  of 

Rchepenen.  The  (iovernor  of  the  settlement  granted  the 
e  to  a  piece  of  land ;  a  copy  of  this  title  was  given  to  the 
^ntee  and  another  copy  lodged  with  the  Commissioners : 
^  transfer  of.  dealing  with  or  burden  imposed  upon  the 
iperty  was  noted  on  the  copy  lodged  with  the  Com- 
*«ioners;  and  unless  the  transfer,  alienation  or  burden  was 
ed  in  the  regisU»r  no  legal  consequences  followed. 
Such  remained  the  practice  until  1829,  when  the  Registi-ar 
Deeds  was  created,  an<l  he  took  upon  his  shoulders  the 
ictions  of  the  Commissioners  of  Justice  or  of  the  secre- 
y  of  the  «chei)enen.  To  him,  therefore,  was  entrusted  the 
nstration  of  all  deeds  relating  to  land  as  well  as  such 
ler  det^ls  as  required  registration.  An  indoi^sement  upon 
?*  Register  of  I^n<l  heoatiie  notice  to  all  the  world  as  to 
♦*  {lersoii  in  whom  th»*  thminnHin  lay.  »inii  a.^  t«>  thf  l»ur- 
!»•»  in  wliicli  th«;  owner  of  the  hind  was  suhj»*ct.  All  the 
irious  ci.ionit-s  of  South  Africa  have  adopted  this  syst«'m 
land  rrgistration,  and  ennseqiiently   land  can   Ih*  tran'^ffirrd 


500  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

in  South  Africa  with  very  little  more  trouble  than  movable*, 
and  the  purchaser  knows  exactly  the  value  and  extent  ti 
his  title. 

To   sum    up.   therefore,   the   historj'   of  our   law   reprdin^ 
the  alienation  of  immovable  property,  we  find : — 

(1)  The   Jtf^   Antiquuvi   required    a    formal   and  mlemn 

transfer  of  land,  called  muTicl'patUK 

(2)  The  later  Roman  law  abolished  mavcl}Hitio,  and  Imm! 

was  transferred  with  no  greater  solemnity  thin 
movables. 

(3)  The   early  Ciermans   required   some   solemnity  in  th* 

transfer  of  land. 

(4)  In  the  fifth  and  sixth  centuries,  the  transfer  of  \mxA 

in  western  Europe  was  more  like  the  Roman  traa*- 
fer  of  a  res  vunicipi  than  of  a  ren  nfc  m^tnrif*^ 
and  was  carried  out  in  the  presence  of  witne»eK 

(5)  In   tlie  seventh   and   eighth   centuries    the    local  ju*tpr 

trK>k    part   in  the  alienation,  and  aflSxed   his  seal  :•> 

the  deed  of  transfer. 
(6^   This  practice   was  probably  prevalent   in    Holland  hr- 

fore  the  thirteenth  century,  for  during  that  century 

\\r   tinfl    it    well    recognised. 
(7)  l)uring   the   thirteenth    and    fourteenth    eenturief<   th^ 

alienation  of  land  took  place  (vwyiwi  judict. 
iS)  Thf   Placaat  of   1529  only  recognised  transfers  hyp- 

thteations  and  burdens  l)efore  the  schepenen  of  the 

placf    whei-e  the  land   was  situated. 
(!M  Tin*   Placaat  of  1598  established  registers. 
(10)  In   tht'   Ci\\H^   ViAony,    under  the  Dutch,  the  regwtn- 

tion  t<Hik  place  Ix'fon^  the  Judicial  Commi 
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(11)  After   the   eeflHion   o£   the   colony   to   the   British   this 
practice   continue«l    until    1829,   when   the   Ref^strar 
of    Deeds   took    the    place    of    the    Judicial    Com- 
niimionera. 
We    nee,    therefore,    tliat    the    Registrar    of    Deeds    is    the 
irect   representative   of   the   Judicial    Commissioners,   who   in 
beir   turn   represent   the   schepenen,  and  that  these  took  the 
lace  of   the   old    German  judge   who   handed    the   straw   to 
ie   purchaser.      Is   it   perhaps   too   fanciful    to   go   one   step 
irther    hack,    and    to    connect    this    hulmwerper,   or   straw- 
inter,   and   the   libriperui  of   the   old   Tnancipatio  with   some 
milar    Aryan    functionary,    and    to  say   Uiat    our    Registrar 
r  Deeds  is  the  lineal  descendant  of  that  ancient  person  ? 


CHAPIER  VII. 

THAN8FEH  OF  MOVABLES. 

We  siiw  in  the  last  chapter  that  althougli  the  early  Cienu*:** 
owned  most  of  their  land  in  common,  the  individual  uwdt;- 
ship  of  immovable  projKMty  was  not  unknown  to  them.  Wid 
repaid  to  movable  property,  however,  the^*  had  atuiord  i 
fairly  aclvance<l  idea  of  individual  ownership.  The  frwrniAii* 
arms,  hi.^  lx»oty  and  what  he  had  ac<|uired  in  the  ciuM.*  «<r(* 
recocrnisc»d  as  his  exclusive  property,  and  the  coniinumtT 
resj>ected  his  ownei*ship.  By  what  procedure  a  Cieniuui  e«*W 
receiver  his  property  in  the  earliest  period  we  do  not  kn*' 
The  recovery  of  stolen  and  lost  property  is  <lealt  with  by  t^«r 
Salic  a*>  well  as  by  the  Kipuariau  law  {l^x  Sid.  c.  .ST  4T. 
Lrj'  Rip.  :^\^,  sec.  1  :  47.  sec.  1).  If  an  animal  was  stolen  th«f 
owner  could  recover  it  without  the  aid  of  legal  pnxt^.  J.T.- 
\  iile<l  he  followed  its  track  and  found  it  within  three  'i*)^ 
If.  Ii(»wever.  the  possessor  openly  bought  it  or  obtained  it  K 
exchange,  the  claimant  must  give  security  that  he  will  Icioi 
lii>  suit  against  the  person  fiom  whom  the  pONHeswor  obuiM^ 
it  (the  a  actor).  If  the  claimant  wa»  unable  to  fullom  th? 
track,  or  if  he  found  it  after  three  days,  he  could  nul  reet-*?* 
his  animal  except  by  a  foniial  suit.  If  the  puMtemNor  cuoJd 
siinw  that  he  bought  the  animal  openly  or  that  it  fttniK^ 
part  «»f  his  fathers  estate,  his  defence  was  a  complete  aa««** 
t».  the  claim  (Fock.  And.  Oud  Ned,  Bttty,  H^ht.  %'ol  1 
pp    ;{ss  #/   sf*(f.).     This  right   of  vindication   wa^  not  a»uliw^ 
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to   stolen    ((oodH.    but    applied    to    Icmt    property    and    goods 
lent. 

We  Ht^.  therefore,  from  the  laws  of  the  early  Franks  that 
if  the  poN»eHHr>r  could  show  that  the  stolen  article  had  been 
openly  bought  by  him  from  a  person  who  was  the  apparent 
owner  his  title  wan  preferred  to  that  of  the  true  owner. 
This  rule  prevailed  in  many  parts  of  the  Netherlands,  and 
had  its  origin  in  the  fact  that  it  was  inconvenient  that  the 
true  owner  of  property  which  bore  no  special  mark  should 
be  able  to  claim  his  property  from  one  who  had  openly  and 
innocently  purchased  it  from  an  apparent  owner.  This  rule 
was  expressed  by  the  maxim  Mobilia  7}(m  habent  aequela/in 
{MeuMm  h^blten  yee-n  g^ntlg  or  "  Movables  cannot  be  fol- 
luwtfd  up  "). 

In  many  places,  how«»ver,  the  true  owner  was  protected  to 
a  certam  extent  by  laws  which  required  a  fonnal  tradition 
DuC  only  of  immovables,  but  of  movables  as  well.  This 
tradition  was  called  saljau  (Anglo-Saxon,  nellan)  or  lat^r  met 
mttU  gtrrn.  In  order  that  the  tradition  might  pass  owner- 
ship it  hatl  to  take  place  in  the  presence  of  witnesses  (Noor- 
dewier.  p.  2*S7).  In  some  provinces  the  tradition,  in  order 
to  protect  the  alienee.  re(|uireil  more  than  the  mere  presence 
of  witnesses.  In  an  old  ordinance  of  Utrecht  we  find  the 
practici*  set  out  in  the  following  terms:  "If  a  person  delivers 
ni*»vabltf  pro[>erty  to  another  in  the  presence  of  schepenen,. 
tli»Ti  ihf  pei*M<»n  to  whom  tlu*  <lelivery  has  been  ma<le 
fiiU'^t  takt'  up  tilt'  go<Kls  U'l'orr  the  next  day.  and  not  leave 
th»'ni  with  the  (►wiu»r  or  hand  them  back  to  him  ;  if  the 
tniii*»f»*r»*«-  omits  t<"  «lo  this  lu*  cannot  claim  thr  goo<ls  if 
th*y    Coin*-    into    the    liancN    of    a    third    pt^rson.'        Hen»    the 
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scliepenen  had  already  replaced  the  witDes^eM  of  the  Teot^* 
cuRtoma,  and  the  tradition  of  movableH  wan  to  a  I'^rta 
extent  a-ssimilated  to  that  of  immovables 

The  Saxon  law  had  also  adopted  the  maxim  U^Mui  m 
Jcabent  aeqicelam,  and  it  provided  that  if  the  own^r  ■( 
movable  lent  or  hired  out  the  thing  to  a  third  pervm.  ii 
this  person  sold  it  openly  to  another,  the  tiiie  owner  K*»t  fa 
right  of  vindicating  his  property.  The  innocent  purcKn* 
acquired  a  better  title  to  the  property  than  the  perH^n  «i 
allowed  it  to  go  out  of  his  possension  (Matthaeu^^.  /'ani^i 
7,  7). 

This  rule  of  the  Saxon  law  was  adopted  by  iiiaiiy  f  li 
cities  of  the  Netherlands.  In  Holland,  however,  tht-  uiaxi 
Mobilia  ncni  haheni  neqiLeUnn  was  not  adopted  in  it*  li 
extent.  The  influence  of  the  Roman  law  causi**!  th*-  H 
landers  to  adopt  the  rule  that  the  owner  of  stolen  pi«{ffr 
-could   follow   up  his  property  and  claim  pu8HeHaion  of  it. 

According  to  the  Roman  law  a  valid  transfer  A  w 
bibles  was  constituted  when  the  rightful  owner  (»r  hi^  ^ 
<lelivered  the  goods  to  the  tran.sferee  with  the  iutt-ntkio 
passing  ownership.  The  mere  agreement  to  transfer  a  tbi 
did  not  enable  the  person  in  who^e  favour  the  tip 
ment  was  made  to  exercise  the  righta  of  owner  xTrad^ 
aihxiH  et  UMiuapionibus  uon  nadtM  p-ictiM  domitn^  rfn 
tran^femntur). 

It  was  a  rule  of  the  Roman  law*  that  the  tlomtnu*  •« 
movable  could  vindicate  his  property  in  the  hands  of  a  ti 
[lurty.  Being  owner,  he  could  bring  an  action  in  rem  Api 
any  person  in  whose  hands  he  found  his  property  xD.  ^ 
23V     This  is  often  expressed    by  saying   that  the  owner 
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le  ri^ht  U)  follow  up  his  property  in  the  hands  of  third 
ersonH.  It  is  therefore  diametrically  opposed  to  the  inaxiui 
tabilUi  nun  hafjeat  Me(^uelain.  There  is  very  little  doubt 
km  th'Vte  proviuceH.  like  Holland,  which  allowe<J  the  owner 
o  follow  up  his  property,  were  influenced  rather  by  the 
fcoman    law    than    hy    Teutonic   custom. 

Again,  it  is  a  well-recognised  principle  of  the  Roman  law 
hit  if  a  tiling  is  sold  for  cash,  and  the  purchase-price  is 
Id  paid,  the  neller  can  claim  his  property  in  the  hands 
*t  a  person  who  has  innocently  >x)ught  it  from  the  first 
KUthaser  (/im/.  2,  1,  41).  Many  cities  of  the  Netherlands 
lid  not  rec«>gnise  this  rule,  but  allowed  the  iiuiocent  pur- 
^hiAer  to  retain  the  property  even  though  the  purchase-price 
Q  the  first  sale  had  not  l)een   paid. 

Tlie  city  of  Antwerp  was  one  of  the  principal  cities  that 
ejected  the  Roman  law  rule  and  adopted  with  all  its  conse- 
IQenoes  the  maxim  Mobilia  mm  hnt)ent  f^equelam.  The 
f^sMon  why  Antwerp  adopt e<l  the  latter  rule  was  because 
't  was  a  great  trading  centre,  and  because  it  found  the 
'^t  of  following  up  property  a  great  hindrance  to  trade 
L^tliaeus.  Uh\  cit,).  The  Hollanders  followed  the  Roman 
w.  and  (irotius  tells  us  (bk.  2.  c.  5.  sec.  11)  "that  movable 
Property  may  be  delivered  under  hand  or  privately;  nay^ 
J  any  one  sells  or  gives  me  any  property  of  his  which  is 
^Irtady  in  my  possessiim,  it  is  regarded  as  delivered."  In 
nollaiid  thert»  was  no  nt^cessity  to  deliver  the  goods  Ijefore 
^itn*^'*^'?*  or  Hchfpenen ;  any  actual  delivery  transferred  the 
mut-rship.  and  the  former  owner  had  no  right  to  deal 
rith  the  propi*rty.  Tnless.  however,  there  has  bi^en  a  valid 
lelivery    the    mere    p<issess<)r.    whether    he    ha<l    ac(|uire<l    the 
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pioperty  by  a  just  title  or  not,  could  paw  no  greftUr  ri| 
to  a  third  party,  however  innocent  such  third  ptrty  oij 
be. 

With  regard  to  nales  also  the  Hollanders  adopted  the  i 
of  the  Roman  law :  "  With  regard  to  delivery  ooim>{fl 
upon  the  sale  of  movable  property,  it  is  to  bir  Mlwff 
that  it  does  not  pans  the  ownership  unless  the  paithi 
has  paid  the  purchase -price  or  given  security  for  ihr  m 
oi  has  trot  credit  from  the  seller  for  the  amount "  (Gto^ 
2,  5,  14).  Though  the  Hollanders  and  Zeelaiiders  f-Jlo 
this  general  rule  they  were  not  unatfecteil  by  the  adc 
customs  of  the  Netherlands  and  the  custoiuH  of  th«r  t 
trading  cities  of  the  neighbouring  provinces.  They  adiuJ 
the  maxim  of  the  Roman  law.  Xeiuo  in  alium  tran^ 
pipffst  plan  quant  ii>t<e  haberet,  and  they  applied  llli^  w 
vindication  of  movables  in  whatever  way  such  niovablt^ 
have  gut  into  the  hands  of  a  third  party;  but  upon 
rule  the  Zeelanders  engrafted  exceptions  fureigu  W 
Kiiman  law,  but  prevalent  in  the  laws  and  ca«»x«'«»' 
their  neiglilK>urs. 

In  Zeeland  one  of  the  principal  exceptions  to  tlir  i 
III"  lullowing  up  property  is  to  be  found  in  the  caw  ■ 
g(MKls  are  sold  in  market  overt  {rrijr  martt).  Acc\«rdiu 
(Jrotius  the  Hollandei-s  also  adopted  in  thia  cane  the  lu 
Mct'UIrn  Iu'Uh'h  ijeen  yerUg,  and  did  not  allow  ilie 
owner  to  claim  l>ack  from  a  bund  jitit  purchaser  at  a 
inurl.f  g(.H»ils  which  had  been  there  expo(«ed.  If  the  •■ 
wisln-d  i«.  get  back  again  his  goods  so  sold,  he  had  i<" 
to  tlh-  purcluuser  whatever  the  latter  had  paid  at  the  m 
tni    vueli    g<.H»ils.       Kveii    if    the    goods    had    been    Ktulen 
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ler  and  sold  at   the   iTije  markt,  the  owner  had   firnt 

ff   the   price    before    he   could    reclaim    them    (Orotius, 

It   in,  however,  open  to  very  great  doubt  whether 

i>  con-ect  in  making  this  exception  part  of  the  law 
md. 

r  can   be  no  doubt   that  it  did  actually  form  part  of 
of   Zeeland.    but    it   is    not    so   clear    that    it    formed 

the  law  of  Holland.  ProfesHor  Scheltinga  in  hin 
tary  on  the  piwsage  cited  from  Orotius  has  the 
g:  "At  the  same  time,  although  (this  exception)  in 
1  in  Zeeland  and  in  many  other  places,  it  is  not 
ption    universally    adopted,   and    for    that    reaHou    one 

Ije    very    careful,    whenever    this    point    is    raiHed,    to 

the  local  customs  of  the  places  where  the  ca«e 
and  if  these  are  in  favour  of  the  exception  they 
c    followed,    but    if     there     is    no    local    custom     the 

rule  of  law  must  be  followed,  .  .  .  viz..  that  the 
s   entitled   to  claim   his  property   from  a  third  perHon 

ten«lering  any  money  for  it,  even  though  the  latter 
lave  purchased  it  Umo  Juie!' 

ifuestioii  has  cropi)ed  up  in  South  Africa,  and  different 
.  have  been  expressed  by  the  Chief  Justice  of  the 
•>louy  and  the  Chief  Justice  of  the  South  African 
*.  The  Transvaal  court  in  Ketief  v.  Haiuerdach 
\.  H-V6)  held  that  it  was  a  rule  of  the  Roman- Dutch 
L  g«K»<Js  Mjld  in  market  overt  amid  not  Ik*  reclaimed 
rtftfi  tendering  tlie  price  paid  lor  them.  an<l  that  our 
iiarket^  corresjxuHlt-d   to  tlie    Dutch    rrijt    )n(irkt.     The 

Districts'  Court  in  Vm^  ilev  Menre  v.  U>/>/)  (8  E.D.C. 
[ti^\    a    different    view,  and    in    Womlheatl,  Plant  <C  (\t. 
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V.  Gitnn  (11  S.C.  4)  Sir  Henry  de  Villiers.  CJ..  ^ipit^ 
liis  approval  of  the  latter  decision.  Sir  Heur}*  ilf  Vi; 
does  not  say  that  the  exception  doeH  not  form  pAii  •;! 
Roman-Dutch  law,  but  he  .says,  '*  The  custom  wa^  -•  ^b 
that  it  fi'titi  regarded  by  nonie  authorities  as  being  pan  'i 
law  of  the  land."  If,  however  we  go  to  the  /unt^*  *i 
exception,  the  greater  probability  seems  to  be  tliat  thr  cm 
was  not  actually  incorpoi-atetl  in  the  general  law  «•!  H-i 
as  it  had  been  in  that  of  Zeeland.  In  the  Utter  camt.  i 
ever,  Sir  Henry  de  Villiers  (differing  from  Chief  Ja 
Kotze)  says  that  markets  never  existed,  and  An  n*»t  rxi« 
South  Africa  similar  to  the  rrije  markie^n  of  the  Ncihmi 
Other  exceptions  similar  to  the  one  above  mentiunni  ai 
be  found  in  tlie  case  of  goods  exposed  for  "^Ic  ny  j' 
pawnbrokers  and  old  clothes  men. 

We  see,  therefore,  if  we  trace  the  history  of  ih*-  !•« 
garding  sales  in  market  overt,  that  in"  several  •>f  thr.Oi 
Codes  the  Roman  law  rules.  Nemo  potest  in  aliau^  fruti 
pi  its  qua  in  Ipse  hatjei^et,  and  Id  quAul  mMtram  ^»f  wc**/ , 
notitro  od  all  am  trannferri  nofi  potest,  were  m»»«liti<d 
the  principle  Mobilia  non  habeiit  Heiftudam,  Soiii*-  t 
cities  of  the  Netherlands  adopted  this  principle  in  il>  mxi 
others,  again,  followed  the  Roman  law,  but  pnit^rt^^l 
innocent  purchaser  in  certain  s|)ecified  canes — such  -!•»  'Aj 
market  overt :  whilst  in  other  places  there  wa.s  m»  Jruu 
from  the  general  Roman  rule  that  an  owner  oouhl  cUii 
property  wheresoever  it  might  be  found.  Wliat  woulo  t 
fore,  at  first  apix^ar  to  Ixj  an  arbitrary  exception,  wr  fti 
historical  investigation  to  be  the  remnant  of  an  almiH 
versal    (terman    principle,    that   an    inuuoent    thinl   party 
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iide  acquires  property  has  a  Rtronger  claim  to  that  pro- 

than  the  rightful  owner. 
lien  we  turn  to  the  law  regarding  negotiable  instrnmentA 
nd  that  the  Lev  Mercatoria  adopted   the  principle  of  the 
lan  CodeH  which  followed  the  maxim  itobUia  turn  habent 
Inm.   and    rejected    the  rule   of   the  Roman  law.     What- 

the    law  of    Holland    may  have    been  with    regard   to  a 

which  waH  stolen  and  sold  in  market  overt,  there  is  no 
t  that  the  bimd  fide  holder  of  a  negotiable  instrument 
^  indefeasible  title  by  delivery  (Woodliead,  Plant  ct  Co, 
ififi.  11  S.C.  4).  It  has  been  a  matter  of  some  dispute 
\wr    negotiable    instruments  were    known    to    the  Roman 

hut  whether  they  were  or  not  there  is  no  authority  in 
Roman  law  which  supports  the  view  that  the  owner  of 
i  of    exchange   could    not    follow  it  up  in  the  hands  of  a 

party,  and  that  bills  formed  an  exception  to  the  general 
The    better  view  •seems    to    be    that    bills   of   exchange 

unknown  to  the  Roman  law,  and  that  they  were  first 
duced  long  after  the  Roman  rule  had  disappeared.  One 
however,  is  clear,  that  with  regard  to  their  transfer  and 
r^hip  the  ntaxim  Id  qu(xl  nostrii'm  ent  nine  facto  noetro 
Uvm  transferri  non  jyotest  was  abandoned,  and  the  rule 
:€d  Mohilia  non  hal^ent  sequeUtvi. 


CHAPTER   VIII. 

TRANSFER  OF  PROPERTY  POST  MORTEM. 

I  SHALL  now  leave  the  law  regarding  the  transfer  of  pr^pei 
ivfer  viran  and  pass  over  to  the  MuccesAion  of  property  ;■ 
inortem.  I  have  no  intention  of  writing  a  difiqai^iti^R 
the  law  of  succension,  but  I  shall  endeavour  to  tr»f^  1 
history  of  our  law  and  to  point  out  how  it  ha«  d*f\fl«'i 
into  what  it  now  is. 

I  must  preface  my  remarks  on  the  historical  dev»-I««pii* 
of  tt^stanientary  and  intestate  succesnion  by  wtatintj  «t  ^ 
that  tlie  bulk  of  our  law  upon  these  subjects  is  tak^n  ilm 
Ixxlily  from  tlie  Roman  law.  If  any  one  han  Any  4h 
alxiut  the  enormous  influence  which  the  Roman  and  Cu 
laws  have  rxerted  upon  the  Dutch  law,  I  should  ref^r  h 
to  these  important  branches  of  our  law. 

It  is  true  that  (lermanic  customs  have  survived  and  liti 
in  d*.»tail  the  Roman  law,  but  these  moditication«  are  .jc 
insi^niHcant  as  compared  with  the  mass  of  Roman  law  jf 
eipli's  which  govern  our  law  of  testamentary  and  int«-»t 
succession.  ( )nr  law  with  regard  to  the  interpretat2« 
wills,  the  whole  of  our  law  of  legacy  and  the  balk  -f  ■ 
law  of  intestate  *<uccession  are  to  be  found  in  the  />if 
CfHb'  an<l  XnrplM  of  Justinian.  The  law  of  executor^  i**  • 
to  the  ('an«»n  law.  At  the  same  time  many  of  the  drtaiU 
the  exeeution  of  wills,  a  part  of  our  law  with  regmnl  t.- 
<lisiril)iition  of  the  projM»rty  of  deceased  persons  and  many 
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w  rafen  of  intestate  HaoeeRsion  vaty  considerably  from  the 
M  Civile. 

In  Sonth  Africa  English  influence  has  also  moditled  the 
1  Roman  law  in  many  respects,  and  by  increasing  the 
fmet  of  the  executor  has  deprived  the  Roman  law  heir  of 
ft  important  position.  The  English  idea  of  a  full  and  free 
vwcr  of  bequeathing  one's  movable  property  has  entirely 
r^pt  away  the  Falcidian  and  the  Trebellian  Fourth,  and 
■  so  modified  the  law  regarding  second  marriages  as  to 
»  away  with  the  provisions  of  the  Lex  /ufc  edidali 

Testamentary  SucoeesioiL  —  There  can  be  but  little 
vbt  that  the  succession  ub  ivteatato  is  an  older  institution 
an  te9«tamentary  disposition.  Tlie  goods  of  the  deceased 
m  at  first  seized  by  his  nearest  relatives  and  divided 
themselves.  As  society  became  more  organised 
determined   what  persons  were  entitled  to  the  goods 

the  dead  man.      The  will   of  the  deceased  must,  however, 

many  cases  have  determined  how  the  property  should  be 
vided,  though  in  Europe  it  was  not  until  a  comparatively 
ke  date  tliat  the  will  of  the  owner  came  to  be  regarde<l  as 
I  effective  legal  method  of  disposing  of  property.  As  we 
li  chiefly  concerned  with  the  customs  of  the  Germans  and 
«  law  of  the  Romans  in  tracing  the  development  of  this 
aneh   of  our  subject,   we  can   follow   with    a    fair   amount 

aeeoracy  the  change  from  intestate  to  testamentary 
leeeMun. 

Tacitus  tells  us  in  his  (i**rm(ini<i  (c.  20)  that  tlif  <u*riuans 
en:  nut  ac<|uaiiited  with  the  cuHtuiu  of  making  wills.  Acctaxl- 
ig  Uj  him  the  ){(m><1s  of  the  father  were  divideil  amongst  his 
kildrt-ii.   and   if    there    were   no    children,    then    aniiingst    his 
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brothers.  If  there  were  no  brothers  the  Auocefwion  went  i 
to  his  paternal  and  then  to  his  maternal  nncIeK  {Hew 
tamen  kv ccessoref^  ffuicuifjve  liheri:  ef  nullum  teMamenfn 
Si  liheri  n<m  sitnt  proximvff  gradus  in  ponstmione  fnfr 
pdfriti.  (irunridi.)  Amongst  the  Romans,  on  the  other  hui 
tlie  will  was  cjiiite  an  old  institution.  It  has  been  poiott 
out  1)}'  Maine  {Ancient  Laii\  p.  190)  and  others  thit  ll 
Roman  will  was  really  a  means  by  which  tlie  devolotion  i 
the  family  was  recrnlated.  It  was  a  mode  of  declarinjt  ^ 
was  to  bt'  the  head  of  the  family  upcm  the  deceas«f  of  tl 
pel-son  in  whom  was  vested  the  fifitriti  potetttajf.  InA^nvi 
liowever.  as  the  whole  tribe  was  interested  in  the  succw*'^ 
we  find  that  the  oldest  form  of  Roman  will  was  mulf  W-^ 
the  wliole  tribe  {tpstamenfum  ctdatiii  cinnitiuf).  Later  •«  ti 
will  was  made  by  a  solemn  and  fictitious  sale  of  thf  inhrr 
a  nee  (feMfdynentum  jwr  iiet<  et  lihnim\ 

Ihirincr  the  Empire  the  idea  that  the  will  desi^rnAt*^)  ^ 
peiHon  into  wliose  hands  the  /Kifria  jpoHteMtaM  was  tn  pa*  1 
been  completel}'  lost,  and  the  forms  and  ceremonies  w«tv 
c<»nse(juence  considerabl}'  relaxed.  Codicils  were  recogni^ 
valid,  even  thonirh  devoid  of  the  formalities  required  h 
will,  and  by  them  legacies  and  Mei-ctrmviiMti  might  be 
jm.skI  on  the  heir.  Already  in  the  time  of  Cicero  thr 
si;;ned  by  the  testator  and  seven  witnenses  waa  r^togt 
by  tlH»  praetor  as  a  document  capable  of  tniDaferrinK 
inbfritaiiee. 

It  is  not  my  intention  to  go  deeply  into  the  hi* 
of  the  Roman  will.  I  onlj'  wish  to  recall,  to  the  min 
tlif  n-mier  the  fact  that  when  the  Romans  overran  wr 
Kurr»pr   tht»y  intr(Kluce<l  amongst  the  Oaala  and  Uemian^ 
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form  of  testament  which  wan  then  in  general  OAe.  Although, 
•»  we  have  seen,  it  was  not  the  custom  of  the  German  tribea 
of  wentem  Europe  to  make  wiIIh  before  the  advent  of  the 
Roman  legions,  yet  we  must  not  Buppone  that  the  will  of  the 
bther  aH  to  how  Iuh  property  wa8  to  be  divided  wan  entirely 
y^Dored  by  Iu8  «ons,  for  even  in  very  primitive  people  we  find 
iie  wish  of  the  father  respected.  But  there  was  no  law  that 
^forced  the  will  of  the  deceased. 

After  the  Roman  conquest,  and  after  Roman  ideas  had 
pread  throughout  western  Europe,  the  Roman  testament  be- 
tne  part  of  the  law  of  the  conquered  tribes,  and  was 
dopted  almost  universally  wherever  the  Roman  rule  pre- 
luled  When  the  Franks  overthrew  the  Roman  power  they 
'id  not  cast  aside  the  Roman  law,  but  adopted  the  greater 
'^rt  of  itH  provisions.  The  Roman  testament  was  one  of  the 
^^istoius  they  took  over  from  the  Romans,  and  there  is  a 
t^omber  of  wills  extant  in  the  time  of  Dagobert  (seventh 
^tar}*>  executed  according  to  the  provisions  of  the  Roman 
Uw  (Hein.  /V  HUtorUi  Juris,  11,  19;  Matthaeus,  De  Nobil. 
t  27 1. 

In  the  Netherlands,  however,  free  testation  was  not  recog- 
ii«d  universally.  Schelling,  in  his  Histori  van  het  Notaris- 
ckiifK  p.  406,  tells  us  that  in  some  parts  of  the  Netherlands 
rills  were  not  recognised  at  all,  whilst  in  others  the  testator 
r>ald  only  legally  dispose  of  his  movables  by  testament  In 
rtrlderland  and  at  Roennond  only  such  immovable  property 
»ald  \)^  disp<>se<l  of  as  tlu*  testator  lia<l  acquireil  by  his  own 
ida«*tr}-.  wliilst  all  inherited  land  went  to  the  person  to 
h'.'m  it  would  have  ^one  if  the  (ltK?ease<l  had  died  intestate. 
n   th**Ht*  places,  however,  movable   property  could   l)e  disposed 

nil 
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of  by  will.     This  was  the  law  at  Roerniond  even  a8  Uu 
the  eighteenth  century. 

In  how  far  the  Batavians  took  over  the  Roman  will 
in  what  way,  we  cannot  tell,  for  there  are  no  willj*  rxu 
which  were  made  in  the  Low  Countries  earlier  than  i 
sixth  century.  There  are  copies  of  some  wilh  in  rxi 
^nce  made  by  ecclesiastics  (geestdylcen)  during  that  rrnni 
^.(7.  the  wills  of  Remigius,  who  spread  the  Christian  fii 
in  Belgium,  and  of  Willibrod,  Archbishop  of  Utrecht.  TV 
wills  were  made  in  Latin,  and  more  or  less  aocordins:  U^  t 
Roman  form  :  but  whether  they  made  their  wills  aecnrdii 
to  the  law  of  the  Netherlands  or  according  to  thr  ciKoi 
of  the  neighbouring  provinces,  whence  they  caiue.  i«  an  *ift 
-(juestion. 

There  is  no  doubt  that  the  strict  nMiuiremtrnt«  ••f  t^ 
R^>man  law  were  not  adhered  to  in  western  GauL  N'*  » 
this  to  be  wondered  at  when  we  consider  that  the  R^oi* 
soldier  could  make  a  valid  will  without  the  soleiuDitie*  di 
the  civil  law,  and  that  these  soldier  wills  must  htvt*  bed 
very  prevalent  in  the  conquered  provinces,  where  the  miliU'y 
iilement  was  so  predominant.  Some  of  the  wills  wen*  ^•ij 
signed  by  the  testator :  others,  again,  were  signed  bj*  tk 
priest  who  execute!  the  will.  It  is  clear  that  many  *i  * 
formalities  of  the  Roman  law  were  considered  unneeeiVfT 
and  the  Canon  law  did  a  great  deal  towards  simplifyin;:  ^ 
old  Roman  will  ( Ritterhuisius.  DiferentUu,  bk.  4.  c  U 

By  the  Canon  law  a  will  could  be  execat<*d  by  < 
|>arishioner  before  his  priest  and  two  witneasea  It  w  ^ 
aim  of  the  ecclesiastical  lawyers  to  follow  the  Jus  *)enlt^*^ 
as  much   as   possible,   and   to  do  away  with  such  solenoitii 
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I   did  not  affect  the  Church;    hence   it  admitted  women   aa 

itnemen  to  a  will.      Prneferea  jtis  canonicum  etuim  femimis 

•€e#  ill  testaiii^nto  adviittit  qtvas  rejrudiat  jus  civile.     Ratuh- 

rm  rfdilunt  doctoirs  have,  quia  jus  canonicum  in  testamentis 

pectet  jus  gentium  quo  jure  nulla  debet  esse  differentia  inter 

utmulum  ^  fem,inam  (ibid,). 

Owin^  to  the  f^reat  power  and  influence  of  the  bishopn  in 

he  Netherlands,  there  can  be  but  little  doubt  that  the  pro- 

riiQons   of   the   Canon   law   with  regard   to  Rolemnitien  in   the 

Execution  of  wills  were  very  largely  adopted   throughout  the 

NHherlandft.      It   is   in   the   priest   and   the   two   parishioners 

Jtat  we  are  to  seek  the  origin  of  our  will   before  the  notary 

md  two  witnesses,  and  not,  as  I  shall  show  later  on,  because 

notary  is  supposed  to  be  equivalent  to  three  witnesses  (Hoi. 

VwM.   vol.    4,    c.    245;    Coren,    Obs,    Decis.    31).      During    the 

inth  century   we    have    the    will    of   Count    Ansfrid,    which 

'«A  written   by  a  priest  named   Walther  and  signed    by  two 

itnesses  who  were  named,  and  by  two  others  who  were  not 

UiMd    in    the    will.      Sometimes    the    will    was    only   signed 

y   the   priest  and    not   by  the  testator,  as  is   the   case   with 

^  will   of  Tlieodoric   of   Sassem   (1270   a.d.)  (Schelling.   pp. 

M.  452). 

It  appears,  therefore,  that  it  was  customary  for  the  testator 

^  dictate  the  will  to  a  priest  and  to  get  some  persons  to  sign 

^   witueHses.      The   number    of    witnesses    varied,    and    there 

minted  apparently   no  fixed   rule  as  Uy  the  exact  number   re- 

^irwl.       The  rule  of  the  Canon  law  re<juiring  the  priest  and 

^0  witnesseH   wa«   nut  a  rigid  one  until   it  was   incoqH)rateil 

i    the    (\priniM    J  arm    (%uumici   of    (iregory    IX.    though    the 

*hurch    had    already    intimateil    in    the    twelfth    centui-y    that 

HH  2 
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a   will   Rhould   be  passed   before  a  priest  and  two  witMi 
(DecrefalfiA  of  Alexander  III). 

In  Holland  during  the  rule  of  the  oounts  a  testator  noi 
times  wrote  out  his  will,  and  added  a  requent  to  the  ca 
to  affix  his  written  approbation.  The  oount  put  his  ml 
the  will,  and  it  was  then  recognised  as  legal  even  tbrx 
unwitnessed.  In  Utrecht  and  Middelburg  the  seal  of 
bishops  took  the  place  of  that  of  the  count.  All  thit 
secular  and  ecclesiastical  courts  required  during  the  tve 
and  thirteenth  centuries  was  that  the  will  should  be  exea 
in  such  a  public  way  as  to  leave  but  little  doubt  about 
authenticity.  This  method  of  proof  for  so  important  t  A 
ment  came  to  be  regarded  during  the  fourteenth  centiin 
insufficient,  and  therefore  during  this  centnr}'  we  fiod 
practice  growing  up  of  requiring  a  will  to  be  passed  h 
the  secretary  or  the  .schout  and  two  schepenen  (ScW 
p.  450  V  In  1872  we  find  in  a  handvest  of  Jan  Blois.  give 
Texel,  that  "no  person  can  deprive  his  heirs  of  their 
heritance  unless  he  does  this  before  a  baljnw  and  two  mil 
or  l>efore  a  schout  and  four  schepenen.** 

This  custom  of  making  a  will  before  some  public  oflSeef 
representing  the  count  became  more  and  more  widely  *p< 
and  seems  to  have  been  the  most  general  way  of  mtkii 
will  during  the  earlier  part  of  the  fifteenth  century.  To« 
the  middle  of  the  fifteenth  century,  however,  the  noUff 
tw(»  witnesses  appear  as  persoas  before  whom  a  will  co»U 
executed  (Schelling.  p.  462).  The  notary  was  an  old  iw* 
tiori.  well  known  in  the  time  of  Justinian  to  both  the  (if* 
an<l  the  wi\stern  Empire.  In  France  and  in  the  Netherii 
lu-   was  very  f>ften  a  priest,  and   was  attached   either  W 
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serial  court  or  to  the  court  of  a  biHhop.  It  i«  more  than 
sly,  therefore,  that  Uie  prientH  who  drew  up  will«  before  the 
«enth  century  were  notarieN  as  well,  and  thus  actjuainted 
Ji  the  le^jrH  re«|ui8ite8  of  a  will.  The  custom  of  allowin); 
h  to  be  executed  bi^fore  a  priest  and  two  witnesses  appears 
have  survived  in  the  country  (ten  platte  laiide)  even  as 
B  AS    the    beginning    of    the    seventeenth    century    (Coren. 

Van  Leeuweu  is  of  opinion  that  wills  were  not  executed 
ore  a  notary  and  two  witnesses  until  the  middle  of  the 
«enth  century,  and  we  know  that  in  Leyden  in  1441>  the 
h  of  two  schepenen  were  still  recjuii-ed.  The  exact  date, 
■rever,  at  which  the  practice  of  allowing  a  will  to  l)e 
KQted  before  a  notary  and  two  witnesses  was  intnxluced 
o  the  Netherlands  is  a  matter  of  doubt.  Some  writers 
nk  that  the  general  practice  of  making  wills  before  notaries 
5W  out  of  the  Placaat  of  Charles  V  of  May,  1524,  by  which 
s  office  and  number  of  notaries  was  regulated.  We  know, 
wever.  this  much,  that  the  pi-actice  of  making  wills  before 
taries  was  general  in  Holland  during  the  latter  half  of  the 
^teenth   century,   and    rapidly  spread    throughout  the  whole 

the  Netherlands.  In  1588  we  find  in  the  Keuren  of 
yden:  "No  legacy  or  last  will,  whether  by  way  of  testa- 
*Jt  or  codicil,  will  be  valid  unless  made  before  the  Court, 
before  two  or  more  schepenen,  or  before  an  appro ve<l  and 
*^itted  notary  and  at  least  two  witnesst»s '*  (Schelling.  p.  4«>*^). 
U  would  therefore  ttpj>t*ar  that  the  Koman  ruh*  re<juiring 
**ti  witness****  to  a  will  was  never  a  prevalent  cu*4tom  in 
Netherlands,  although  a  will  so  executed  was  not  re- 
"^eil   as    invalid.       The    C'anon    law    had    at    an    early    «late 
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find  ttiat  five  witnesBes  were  taken  as  the  requisite  number 
the  execution  of  wills. 

I  have  asked  myself  the  question  why  the  canonists  have 
;  upon  a  priest  and  two  witnesses,  and  the  Hollanders  upon 
baljuw  and  hiH}  mannen  or  a  schout  and  ttvo  schepenen, 
d  later  on  upon  a  notary  and  two  witnesses.  I  would 
nturt*  the  following  explanation,  though  I  must  confess 
htve  not  neen  it  suggested  by  any  Dutch  writer.  The 
mian  law  required  at  least  two  witnesses  to  attest  a  fact 
'.  4.  20.  9;  D.  22,  5,  12).     Documents  to  prove  a  debt,  such 

receipts,  required  three  witnesses,  and  the  same  rule 
►plied  to  loans  and  deposits  (C.  4,  2.  17:  Not^el  78,  c.  2), 
I  these  documents  fonned  the  bulk  of  every-day  trans- 
tion.H.  the  number  three  came  to  be  looked  upon  as  the 
Jcepted  number  of  witnesses  to  documents  in  general.  From 
«se  documents  the  rule  was  extended  to  wills,  and  as  the 
^tfX  was  tlie  person  who  usually  drew  up  the  will  in  the 
iddle  ages,  he  was  naturally  one  of  the  persons  to  sign  it 
Oliver,  as  an  ecclesiastic  his  testimony  was  of  great  value 

the  courts,  especially  when  wills  were  referred  to  the 
^iastical  courts.  When  later  on  the  notary  took  the 
•c»f  of  thf  priest,  he  also  signed  an  one  of  the  three  wit- 
*»*t»  which  most  documents  required.  The  testimony  of 
«  notAty  always  carried  weight,  but  when  it  stood  alone 
wafi  of  no  more  value  than  that  of  any  other  single  wit- 
«h.  TnMliuni^  Molin^  Jidff*  non  t*u{licit,  says  Cujacius 
/  y*tr  78.  vol.  2,  p.  975).  Ii  therefore  became  customary 
■  ih*-  notary,  like  the  priest,  to  draw  up  the  will  and  to 
Tj  it  with  two  other  persons,  so  tis  to  make  up  the  three 
tnexH**^  which  occurred  upon  most  documents. 
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We  have  seen  that  the  ordinaty  will  of  the  Ronun  ia^ 
required  Heven  witnesses,  and  that  this  will  wam  reui&i 
by  the  law  of  Holland.  The  privileged  or  holograph  will 
the  Code  of  Justinian  (C.  6,  23,  21,  1)  was  also  ukeo  ov 
by  the  Dutch  law.  In  the  Cape  Colony,  however.  aikjU 
form  of  will  taken  from  the  English  law  was  iutnidaceil  % 
by  side  with  the  testament  of  the  old  Romau-Datch  b 
This  form  was  found  to  be  so  convenient  that  it  lia«»  bixii 
universal  in  South  Africa,  and  is  usually  known  «^  i 
'*  underhand  will."  Ordinance  15  of  1845  providers  ih»t 
will  signed  at  the  foot  or  end  thereof  by  the  tei»tAt«»r  4 
two  witnesses  shall  be  i*egarded  as  a  valid  will :  tlK<a^ 
the  document  is  composed  of  two  or  more  leaves,  tacli  1 
must  bear  the  signatures  of  the  tentator  and  the  witnew 
Such  a  form  of  will  was  wholly  unknown  to  the  Riiu 
Dutch  law,  and  is  one  of  those  numerous  examples)  iii  Sj< 
Africa  where  English  law  and  English  practice  imv?  \» 
introduced  in  order  to  modernise  and  simplify  thai  R-.-n 
practice  which  had  been  adopted  by  custom,  by  legUiftt 
or  by  judicial  decision  as  part  of  the  law  of  Holland. 

By  the    Roman    law  the  heir  could   not  be  a  witiws*. 
the    legatee  was   admittedt    because    he   did  not   represvot 
testator,    and    could    merely   claim    his    legacy  from   thr  h 
Women  and    children  under  fourteen  years  were  alw  rej<c 
by  the  civil  law.     The  Roman-Dutch  law  followed  the  civil  \ 
in    this    matter,    but    modified    it    to  this  extent    that  ui> 
whose    testiniony  was   suspected   on  account  of  interent  a 
witness  a  will  (Lybrecht,  vol.  1.  pp.  252-57).      Legatee^,  r 
tives  of  the  testator  within  the  tifth  degree,  the  son  or  f*> 
of  the  heir,  the   father  or  son    of  the   notary,  m-ere  exdo 
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the  Roman-Dutch  law  from  beiu^  witneHHea  »Some  autho- 
i«i  aluu  exclude  executora  and  ^^uardians  appointed  under 
f   will.     All  thiH  waH  8iuiplitied  in  the  Cape  Colony  by  Act 

of  187H,  and  Hince  then  every  person  above  the  age  of 
irteen  yearH.  who  is  competent  to  give  evidence  in  any 
irt  of  law,  is  competent  and  qualified  to  attent  the  execu- 
D  of  a  will :  but  if  the  person  who  witneases  a  will  is 
leiited  by  that  will,  then  he  forfeits  any  interest  or 
pointment  amf erred  upon  him  by  the  will,  as  well  as 
f  interest  conferred  upon  his  wife,  or,  in  the  case  of  a 
man.  upon  her  husband. 

It  will  therefore  l>e  noticed  that  the  Roman  law  adopted 
i  principle  that  a  person  who  could  not  make  a  will  could 
:  witness  one,  and  that  certain  specified  persons  could  not 
«iit  a  will,  not  because  they  were  interested  in  the  will. 
I  for  other  reasons.  The  Roman-Dutch  law  took  over  the 
qualifications  of  the  civil  law  and  added  to  them  certain 
ker  persons,  because  their  testimony  as  interested  pei'sons 
Kht  be  liable  to  suspicion.  If  the  will  was  signed  by  these 
riwns  the  document  was  void  in  toto,  for  ** documents  which 
i  not  executed  according  to  the  fonnalities  ret|uired  by  the 
Qinon  or  statute  law  are  void,  even  though  the  omission 
of  a  trifling  nature"  (Wassenaar,  PniL  Xot.  c.  18.  n.  12). 
«  principle  adopted  by  the  colonial  .statute  is  diametrically 
[^osite.  The  document  remains  valid,  but  the  person  who 
lifies  tu  the  document  loses  all  his  interest  therein.  This 
Tie?*  out  to  the  fullest  extent  the  rule  of  the  civil  law. 
Jit'M  id*mr.aM  tfj<ti*<  in  re  siu't  intfllujitar  {I).  22.  5.  10). 
It  i*<  a  well-known  principle  of  the  K^jman  law  that  the 
Lit nt ion     of    the     heir    was    an     al>S4jlute     necexsity     to    the 
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validity  of  the  will.  The  iuHtitution  of  the  heir  wi^  tl 
cainit  et  fundcLmentum  totU(^  teatavienti.  This  rale  waf  nr 
adopted  in  the  Netherlands,  and  in  the  laws  of  niauy  \^ 
it  was  specially  laid  down  that  the  institution  of  tht*  h 
was  not  necessary  to  the  validity  of  a  will.  From  \h» 
followed  that  a  person  could  die  partly  testate  and  piil 
intestate.  In  this  way  another  ini-oad  was  wade  apou  t 
Roman  law,  for  by  that  system  if  two  or  more  persoa*  »< 
instituted  heirs  for  a  certain  or  uncertain  part,  and  one  i 
not  succeed  to  the  inheritance,  then  the  other  took  i\w  whi 
estate  as  the  representative  of  the  deceased.  But  inn^a 
as  by  Dutch  custom  a  person  could  die  both  t««4at<f  « 
intestate,  the  heir  who  has  been  instituted  to  a  detinitr  p 
tion  of  the  estate  succeeded  to  that  portion  and  to  no  bk* 
and  if  the  succession  of  a  co-heir  who  had  also  been  iiKitoi 
to  A  definite  portion  failed,  then  his  share  went  to  the  oe 
of  kin.  By  the  Roman  law  a  person  could  not  be  iimittf 
heii-  (\r  certo  tempore  rel  ad  cerium  tempuit.  bat  by  I 
customs  of  the  Netherlands'  there  was  nothiog  to  ftte^^ 
such  an  institution.  Nor  did  the  Hollanders  take  ot'vr  tl 
ruK*  that  the  testator  must  disinherit  those  children  vbo  i 
in  liis  iK)wer  uomiiuiiim  ;  for,  as  we  have  seen,  the  peeifc 
power  of  the  Roman  father  was  never  reoopiised  bj  tl 
(M-rmjiiis.  A  father  could,  therefore,  pass  over  hin  chiU 
silence,  and  yet  the  will  remained  valid  (Van  der  Keem*!.  W 
The  cliild  in  such  a  case  was  left  to  claim  his  legitiouUrp 
tion  by  the  (piereUi  itwjficiim  teHtamtntu  For  the  same  «•*» 
tlie  Roman- Dutch  law  i*ejected  the  pupillar}*  and  eirmpii' 
Mibslitutions. 

We  see,  therefore,  that  a  jfreat  deal  of  the  MubdeCy  ^Ai 
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Mnan  law  relating  to  willn  was  done  away  with  in  HollancL 
lift  aitjne  from  the  fact  that  the  idea  of  bequeathing  one's 
>perty  waH  unknown  to  the  (German  people,  and  therefore 
len  they  did  adopt  the  practice  of  making  wills  they  took 
tr  Huch  portions  only  a«  were  essential.  The  Roman  law 
elf  nhowed  them  how  this  could  be  done  in  a  way  far 
ipter  than  the  law  that  applied  to  the  ordinary  popula- 
n  of  the  Empire,  for  the  law  regarding  wills  had  been, 
m  before  JuHtiniauH  time,  considerably  modified  with 
pan!  to  soldiers.  The  (termans  of  western  Europe  were 
Kight  in  contact  far  more  with  Roman  soldiers  than 
th  Roman  civilians,  and  so  they  became  better  acquainted 
th  the  .simpler  form  of  Roman  will. 
Beeervatory  and  Ckxlicillary  Olausea— There  are  two 
uses  that  we  constantly  find  in  our  wills,  which  have 
ur  origin  not  in  the  Roman  law,  but  in  the  customs  of 
^  Netherlaudh.  I  refer  to  the  reservatory  and  codicillary 
0«e».  We  do  not  tind  any  mention  made  of  the  reser- 
tor}-  clause  in  the  Roman  law,  and  we  do '  not  know 
^ciaely  at  what  time  the  clause  became  universal  in  the 
(itierlaud^.  It  was  not  introduced  by  any  special  etuict- 
Mit,  but  its  use  gradually  spread  until  it  came  to  be 
Earded  by  custom  as  a  necessary  part  of  a  will.  Van 
r  Schelling  (Grjtchie'L  tier  Notarumlmp,  p.  239)  tells  us 
U  he  lias  not  found  any  will  earlier  than  1349  which 
citains  the  reservatory  clause.  In  that  year  a  will  was 
kle  at  Ttrecht  with  the  clause  substantially  in  the  form 
^  know  it  to«day.  The  words  used  are:  Sulro  tanien 
ihk  )ar^  revocandi,  mutandi  et  di^inmendi  tditer  de  prae- 
u^u'   t^aumdin    rifain  dnxero   in    humanUt,      It  seems  ditfi- 
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cult  to  assign  any  reason  for  the  introductioo  o(  t 
clause;  for  the  testator,  according  to  the  civil  Uw  i 
according  to  all  the  German  Codes,  always  had  \ht  n\ 
to  alter  his  last  will  either  by  a  new  will  or  to  a  cvrt 
extent  by  codicil. 

In  the  fourteenth  century  it  does  not  appear  to  have  b 
the  practice  to  reserve  to  the  testator  the  right  to  Jter 
add  to  the  will  either  upon  the  document  it^^^elf  nr  njn 
separate  sheet  over  his  signature.  In  the  next  eeou 
however,  the  reservatory  clause  was  considerably  ampin 
and  in  a  will  of  1433  we  find  a  testator  inntnictiDs: 
executors  not  only  to  carry  out  his  wishes  as  expiv«»i 
his  will,  but  also  those  expressed  upon  any  docunimt  *ig 
by  him,  or  sealed  by  him,  or  executed  under  hi**  in<i 
tions  by  a  notary  or  some  other  trustworthy  prr-'U 
that  any  such  document  should  be  regarded  a^  haviuj: 
sjime  force  and  effect  as  if  it  formed  part  of  the  will 

The    codicillarj-    clause,   or   salutary   clause,  as   it   i* 
called,  was  *  inti-oduced    into    Holland  some   time   pri'-r  : 
fom-teenth    century,    for    during    that    century    it    wa^  i: 
used   all    over   the    Netherlands.      In    the  will   of   VW   i 
tioneil    alx>ve,   the  words  of   the   codicillary  clause  ar** 
is   my    last    will    and    testament.  .  .  .  and    if   it    be   n"t  ^ 
as   a   testanient,   I    desire    that    it    will    at    least    liavr  r 
as   any  other  kind  of  testamentary  disposition."      K*th  : 
clauses    were    of    extreme    importance    when    the    'liMioc 
lM*tweeii    wills   and   codicils   was   rigidly  attended   ta     It 
testator  forgot   to    put  in   a   i-eservatory  clause   he  o-hiM 
alu'r    his    will    by   an    informal   testamentary   iuatruuieat. 
IHJM)    the   Supreme   Court   of   the   Cape   Colony   deci»W 
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lem  a  teBtamentary  instrument  purportA  to  be  executed 
ier  the  reservatory  clause,  it  will  not  be  valid  unless 
y  witnessed  (Tan  der  Wall  v.   Van  der  Wall's  Executors, 

S.C.  316).  Now,  however,  that  all  the  technical  distinc- 
i.^  between  wills  and  codicils  have  disappeared,  for  an 
r  can  be  appointed  as  well  by  codicil  as  by  will,  it 
tns  difficult  to  understand  why  these  clauses  should  retain 

effect  which  they  had  in  olden  times;  one  would  have 
oght  that  cessatite  ratione  cessat  lex. 


CHAPTER  IX. 

EXECUTORS. 

Grotius  does  not  treat  of  the  duties  of  executor*.  b«t  tf 

have   been   dealing   with   testaments    it   will   be   advi^We 

consider   at   this   stage   the   history   and    development  of 

law    with    regard   to   executors.       Testamentary  execotoi* 

not   occur  anywhere   in   the  Corpus  Juris,      The  idft  h 

ever,   of  requesting  some  person  to  see  to  the  due  rtfW 

of   the    will    of   the   testator  seems   to   have   prevailed!  in 

time  of  Justinian.     Tlie  Emperor  Julian  in  one  of  hi«  Jt< 

(C  I,  3,  46)  states  that  if  a  dying  person  makes  a  di^^pn^i 

iid  pins  eauMfis,  and  requests  the  bishop  to  see  that  hi«  wi 

are  carried  out,  then  the  bishop  should  act  in  acei>nlance  ^ 

these  instructions.      Here  we  have  the  idea  of  execntrtpihr 

a   crude  form.      The  passage  refers  to   a  charitable  jrift. 

the  person  empowere^l  to  see  it  carried  out   is  an  «fl«-*ii 

and    so   far   as   we    know    the   appointment   of   execut*^ 

confined   to  cases  of  this  kind.     There  may  have  been  ti 

tors  in  other  cases,  but  we  do  not  know  of  their  empk»jTi 

T)ie  early  Gennan  Codes,  as  far  as  I  can  discover,  inakt 

mention  of  executors. 

In    the  middle  ages   it  became  the  custom   for  the  cJ« 

when  disposing  of  their  goods  by  will,  to  appoint  sonie  tm 

friend  to  supervise  the  execution  of  their  wills  (GlUck.  vol 

p.    o).      This   was  done   in  order  to  prevent  the  bishop  i 

seizing   the    goods   of    the   deceased   for   such   parpi«i(^  •• 

might  deem  tit.      The  Council  of  Cologne  in   1266  recop 

MS 
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eimtoiD,  and  decreed  that  every  cleric  had  the  rifi^ht  of 
ointinf^  an  execntor  to  Rupervise  the  execution  of  his  will 

the  diRpoRition   of  his  property.     Any  person  other  than 

executor  who  interfered  in  the  matter  rendered  himself 
4e  to  excommunication.  When  there  was  a  charitable  gift 
:he  will  the  request  was  ^nerally  addressed  to  the  bishop, 
the  course  of  time  the  bishops  came  to  regard  it  as  their 
It  to  carry  out  the  wishes  of  the  testator  whenever  the 
I  contained  a  gift  ad  pia**  caw^i^,  and  in  this  way  the 
lop  of  the  diocese  gradually  came  to  assume  the  functions 
an    executor    perpetuu**    (Ritterhuisius,    ad    Nov.    p.    97, 

78). 

Fnim  gifts  ad  piaa  cavsas  the  practice  gradually  spread 
other  cases,  and  as  a  rule  the  executor  remained  an  eccle- 
tic.  The  Canon  law  came  in  time  to  deal  with  the  sub- 
,  and  laid  down  certain  rules  which  executors  were 
aired  to  follow.  They  were  obliged  (1)  to  make  an  in- 
tory;   (2)  to  sell  the  goods  by  public  auction;  (3)  to  pay 

testator  s  debts :  (4)  to  hand  over  to  the  Church  the 
ides  due  to  it  pro  mdute  aninuie ;  and  (5)  to  hand  the 
moe  over  to  the  heir.  This  procedure  was  adopted  mainly 
h  a   view  to  secure  bequests  made  to  the  Church  without 

outMide  interference  of  laymen.  Ttie  advantage  was  soon 
ceived  of  re<|uesting  some  trusted  person  to  see  that  the 
'  did  not  fail  in  his  duty  of  distributing  the  estate  in 
>rdance   with  the  testator's  wishes. 

l>uring  the  fourteenth  century  we  find  in  Holland  uume- 
*  Latin  wills  in  which   executors  an*  appointed  (Sciielling, 

49.H  ft  ttfii,).  Sometimes  he  is  called  executor,  sometimes 
imrufnriu^,  and  at  other  times    mauutuhli^'      In  one  ex- 
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tant  will  the  testator  appoints  hin  execotom  in  th«if  im 
Sno^  executorex,  maniifideles,  fideicommv^sarim  et  diff* 
foret^  videlicet  honeMof^  Hrofi.  In  another  the  execator«  i 
described  as  e.reciifores  iiianuJideUs  et  procvratore»  \%  r 
Sim  in . 

During  the  sixteenth  century  the  custom  of  appointi 
executors  was  already  fairly  general,  and  we  find  wilb  k 
ill  Latin  and  Dutch  in  which  the  appointed  execaUN* 
requested  not  only  to  supervise,  but  also  actively  lo  ti 
part  in  the  distribution  of  the  testators  assets,  (twlelii 
writing  probably  about  the  end  of  the  sixteenth  centt 
tells  us  that  it  was  a  custom  in  the  Netherlands  to  tpp 
executors,  and  where  no  executor  was  appointed  the  bi^ho; 
officio  acted  as  executor  in  all  matters  relating  to  chanti 
gifts  (De  Jur.  Nov.  bk.  2.  c.  9.  in  fin).  Whether,  how 
the  bishop  had  the  right  to  act  in  other  matter^  ai^ 
executor  ex  Uge  was  a  matter  of  dispute. 

The  ecclesiastics  claimed  the  right  to  act  as  Uffitimi  tn 
tores  in  all  cases,  and  they  based  their  right  upon  the  i 
that  the  execution  of  the  last  will  of  a  deceased  perwo  < 
in  itself  a  j)ia  causa,  and  that  it  was  therefore  their  pect 
Christian  duty  to  see  that  the  will  was  properly  earned  ( 
They  contended  that  the  execution  of  a  will  belonged  to  I 
clas.^  of  case  where  the  Canon  law  should  be  prefemed  to 
Civil  law.  It  was  also  manifest  that  they  did  not  alwap 
from  motives  entirely  disinterested.  Though  this  view  » 
to  have  met  with  some  approval  in  the  Si>uthem  pioni 
of  the  Netherlands,  it  certainly  found  no  favour  in  HoBi 
Aft»M*  the  establishment  of  the  Republic  this  viem-  wa^ 
even  s<*riously  urged  so  far  as  I  am  aware. 
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BxeeatoTH  were  therefore  introduced  by  do  special  law, 
t  in  the  course  of  time  came  to  be  recognised  by  cos- 
n.  It  waH  UHUal  for  the  testator  to  request  some  person 
ring  his  lifetime  to  act  as  his  executor,  and  because  the 
ecutor  was  a  creature  of  later  custom  and  not  of  the 
!il  law,  he  wa**  free  to  accept  or  reject  the  burden.  In 
t*  re««pect  he  differed  from  the  tutor,  who  was  bound  to 
eept  the  tutorship  unless  he  could  plead  some  valid 
cose  recognised  by  the  law.  There  was  no  law  which 
old  compel  an  executor  to  act  as  such  if  he  did  not 
onHe  to. 

In  the  early  wills  (fourteenth  and  fifteenth  centuries)  the 
pointment  of  executors  is  generally  found  at  the  head  of 
^  will,  and  the  exi*cutors  often  appear  and  declare  that 
^3-  will  undertake  the  duty  imposed  upon  them.  Some- 
Aefi  the  executor  seals  the  will  with  his  own  seal.  An 
prutor  was  therefore  an  agent  appointed  by  the  testator 
ring  his  lifetime  for  the  sole  purpose*  of  seeing  that  his 
•hes  were  duly  attended  to  after  his  death.  Tlie  Church 
pptnl   in   and   framed    provisions  as  to  how  the   agent  was 

carr}'  out  his  mandate,  and  these  rules  were  gradually 
c^ed  by  the  civil  courts.  Before  the  fifteenth  century 
i»eutors  were  not  given  the  powei-s  of  assumption  and  sur- 
cation  :    the-se  arose  at  a  later  date. 

I  Hiring  the  sixteenth  century  the  custom  of  appointing 
ecuiors  was  fairly  ^iTeneral.  and  during  the  seventeenth 
iturv  tlM'ir  <luties  were  so  clearly  establishtMl  by  custom 
%t  th^-y  came  t<»  Ik*  incorporattMl  into  the  common  law  of 
-*  r«>mury.  arnl  weiv  as  clear  axu]  well  defined  as  those  <»f 
-   h»-ir  (  Wassenaar.   X.I\  c.    In.  sees.    1()H  et  neq.). 
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From  what  has  been  said  it  is  fnanifest  tluit  th^  lav  •' 
Holland  dealt  almont  exclusively  with  the  dotieA  of  thi-  iKi 
mentary  executor.  At  the  same  time  there  i«  sonir  pr.^M 
bility  that  the  executor  dative  was  to  a  oertaiD,  though  \>f 
fjlicrht,  degree  also  known  to  the  law  of  Holland.  Vm  tril 
us  that  executors  were  sometimes  appointed  by  the  r«»art  * 
potiuH  bona  hereditaria,  per  exfciiioret*  ant  tutore*  ie^»\mn^ 
dfitoH,  vel  a  iruicfistratn  d'lndoH,  administnindn  *«»'  i* 
<;erticm  fmf  fjosfhumos  mdlon  ntmcUuros  esse,  unl«»«»*  xvAr* 
the  phrase  vel  n  iruujisfmtu  dandos  only  refers  to  ihr  w** 
iiiiores,  I  have  searched  all  the  authorities  known  t"  nif.  an 
nowhere  can  I  find  a  specific  case  where  an  executor  •km 
had  been  appointed.  The  ecclesiastical  law  undouU^^tJly  Ji 
recognise  the  executor  leffiiimus,  and  it  is  <|uite  po«si>)lf  thi 
in  Holland  the  bishop  may  have  appointed  soni^  |>*»r-«  : 
his  stead  to  administer  the  gifts  ad  pins  cnumis.  Such  a  p^ 
son  would  have  been  an  "  executor  dative."  In  Enfliu»l  t 
know  the  ordinary  did  appoint  executors  dative  to  adniini^* 
intestate  estates. 

In  the  powers  of  the  executor  Ugitimus  of  the  t*fl**» 
tical  courts  we  have  no  doubt  the  germ  of  the  app^^ntn*^' 
of  an  executor  dative,  but  as  he  was  not  reoogni»«t^  in  0 
province  of  Holland  he  could  only  have  8upplie<i  ilie  iA 
of  appointing  some  one  other  than  the  heir  to  ailminrf^ 
intestate  estates.  The  name  executor  duttivus  i*  ih*  -l**' 
derived  from  the  Canon  law,  where  it  is  OHed  to  di*tin^ 
the  person  who  administers  an  intestate  estate  from  thr  es 
cutor  fentam4'ntarius  and  the  executor  Ififiiimus  or  i  H 
Cfmsiitutus, 

The  executor  dative,  as  we  know  him  in  South  Africa.  «i 
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Mited  by  OHiiiance  104  of  1883,  and  it  would  appear  an  if 
»  executor  dative  of  that  Ordinance  owes  his  ori^n  more 
EnjjrliHh  than  to  Roman- 1  hitch  law.  The  practice,  however, 
appointing  otliciaU  to  act  ah  the  executors  of  persons  who 
id  without  wills  was  not  unknown  at  the  Cape  at  the  time 

the  English  occupation,  and  was  no  doubt  derived  from 
similar   practice  in   Holland.      Every  town  in   Holland    had 

Orplian  ('hamber,  and  amon^^Ht  the  duties  of  the  Orphan 
uuiiber  waM  the  administration  of  intestate  estates  of  which 
e  heirs  were  minors.  At  the  ClJape  the  Orphan  Chambtn* 
»  established,  according  to  Tennant,  in  16J)1  for  the  ad- 
nistration  of  testate  and  intestate  estates  in  which  there 
irt  minor  heii*s  m*  heirs  resident  abn)a*l.  Tlie  duties  of 
e  orphan   masters  were  constantly  revised  and  ampHHed. 

In  1H03  were  drawn  up  (though  first  printed  in  1S(>4)  a 
itnber  of  instructions  (of  which  I  have  a  manuscript  copy)  for 
e  administration  of  insolvent  as  well  as  of  intestate  estates. 

would    appear    from    these    instructions    that    the    Orphan 

isniljer   and    the  PfMolnJe  Hoedelkamer  were  the  only  bodies 

^%o   adniinistere<l    intestate    estates,    and    that  the  estate  was 

fVer  hande<l  over  to  a  kinsman  or  friend  of  the  decease<l  in 

der  to  be  wound  up  by  him.     The  winding  up  and  adminis- 

Mion   of   an    intestate  estate  was  apparently  confined  t')  the 

At  and    to   officials   appointed    for    that  purpose.      Art.  3  of 

•t5«e    instructions    says :     *  The    orphan    masters    shall    a**    a 

Mieral    rule  take   charge  of  and  mlminister  the  estate**  of  all 

•»Hr>nH  who    die    in    this    Ht*ttlement    or    its   dej)en<lencies  and 

h«ri*e   hein*.   either  rx    ieftlainento   or   nh   inifsitito.  are   minors 

'    aWnt4»es.   unless   the   Orplum    (^hamlxM-   has   l)een  s|H*cially 

tclad*^."       If    th«*    estate  was    found   to  lx»  insolvent   by  the 

11  J 
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orphan  mastera  they  handed  the  matter  over  to  another  a§ai 
body  called  the  Desolnte  Boeddkamer.  Thifi  latter  inftitvlki 
had  charore  of  all  insolvent  estaten,  all  estatef*  to  which  thn 
were  no  heirs  e.r  testamento  or  ah  intestate,  and.  lastly,  of  i 
estutes  over  which  a  curator  had  been  appointed  ilnMrnrt 
riH)r  Desolate  Boedels,  ch.  1,  art.  1).  Wlienever  the  heiiv  eith 
ex  testamento  or  alp  hitestato,  refiwed  to  adiate  either  -imi/j/ 
citer  or  under  benefit  of  inventory  or  refused  to  inakf  « 
of  their  jti^  deliberationis,  then  the  creditors  could  appir 
have  the  estate  placed  in  char^  of  the  Demlate  BoedfU-nu* 
(ch.  2.  art.  10). 

It  would  therefore  appear  that  all  estates  e^  trt^atHn 
wtMo  liquidated  by  the  testainentar}*'  executore,  or.  if  tbf 
WiMf  none,  b}*  the  heirs  and  then  adininiatered  by  the  brtt* 
If.  however,  the  heirs  were  niinors  or  absentee*!  the  Orpb 
Chanil»er,  unless  specially  excluded,  took  charge  of  and  a 
niinisiered  the  estate.  Should  it  happen,  however,  that  t 
heirs  repudiated  the  inheritance  the  Deflate  Bttedelkatner  $ 
ministered  the  estate  for  the  benetit  of  the  creditors  If  t 
inht'ritancf  devolved  ah  inte><tato  the  legal  lieirK.  if  maja 
t<Mik  chart/e  of  the  estate,  but  if  minors  the  estate  wms  piar 
undt  1  thr  adnuni.Htration  of  the  Orphan  Chamber.  If  t 
estate  was  insolvent  it  wa8  handed  over  to  the  DtmU 
lioedf'lhi  iner.  Such  was  the  practice  until  1833.  wlien  t 
w})'»ir  administration  was  altered  into  the  syKtem  no« 
\ojrne  throu;;hout  the  greater  part  of  South  Africa.  I  *fc* 
rt*v»Mt  later  on  tr>  the  change  which  waa  then  introduced,  h 
in    order    to    appreciate    the   alteration    I   .shall  lin«t  d«al  «t 

tli»'    'lutirs    ul'    fXfCUtorN. 

1  lit'    duties   iti    the   testamentary  executor  began  with  il 
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lastfi  of  the  tentator  and  ended  when  tlie  estate  of  the  de- 
Mtfwd  waa  li<)aidated  and  nettled.  In  the  early  dayn  lie  wan 
i  mtdms  iiuimdtUarius,  whoRe  only  duty  waH  to  nee  that  the 
leir  oarried  out  the  wiflhen  of  the  tentator  ut  /uteres  d^functi 
^umkiiein  imj)Uat  et  perjicutt.  He  did  not  ho  entirely  take 
ibe  place  of  tite  heir  that  he  aec]uired  any  real  rij^ht  by 
rirtoe  of  which  he  could  demand  to  be  placed  in  poHMeAHion 
if  the  i^ood.M  of  the  deceased  (Schrasnert,  vol.  *S,  c  102,  sec.  6). 
[f.  however,  he  wan  entrunted  with  the  administration  an  well, 
lift  pi>weni  were  Homewhat  j^ater.  In  thin  cane  he  was 
lulled  erfiaijter,  and  then  />€r  omniti  repniesentat  ^jenonHm 
le/uncti  ad  tempus  stututo  prnejixum.  (iradually,  however, 
lia  powem  and  dutieM  were  enlarged,  and  in  the  eighteenth 
lentory  they  may  be  roughly  naid  to  have  been:  (I)  In  the 
irenence  of  a  secretary  and  schepenen  or  of  a  notary  and 
vitiieafwft  to  put  his  seal  to  all  the  rooms  and  cotfei-s  nf  the 
iaeeancd ;  (2)  to  see  to  the  burial  of  the  deeeaMed;  (3)  ^> 
lUkke  an  inventory  of  the  assets  of  the  deceased  :  y4)  to  pay 
ill  debtM  due  by,  and  to  receive  all  debts  due  to.  the  estate; 
;5)  to  li(|uidate  the  estate  by  sale  of  all  such  property  as 
vaa  iiot  specially  disposed  of  by  will ;  (15)  to  pay  out  to 
the  legatees  and  creditors  what  was  due  to  them;  and  (7)  to 
hand  over  the  l)alance  to  the  heir  (Kersteman.  vol.  I.  p.  128. 
itft//  t^trr  Executenr). 

The  executor  therefore  gradually  usurped  the  functionn  of 
the  Rimian  law  heir.  In  practice  the  executor  appoint»*d  a 
Df>tary  or  other  r|nalitied  person  to  make  the  inventory,  to 
draw  up  any  deed  of  partition  tliat  might  l)e  necesHsry.  and 
to  frame  a  general  accnmnt  of  the  administration  of  the  estate. 
Tlie  exeeutor  was  also  entitKnl  to  incur  *iiich  expens*»s  as  were 
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necessar}'  to  liquidate  the  estate.  InaHinucii  as  the  e.w« 
was  regarded  as  the  trusted  friend  of  the  deceased,  ihe  I 
did  not  require  him  to  pass  a  bond  of  suretyship  for  the  i 
administration  of  the  estate:  but  if  he  abusetl  his  tnM 
acted  d(flo  malif,  he  laid  himself  open  to  a  crioiinal  proM 
tion  known  tis  rarouf.  If  the  testator  appointed  two  or  id< 
executors  conjunctim,  then  the  law  presumed  that  \w  rpii 
upon  their  joint  judcrnient  as  long  as  it  was  {x^ssible  for  tin 
to  act  together,  and  therefore  they  had  to  perfonn  their « 
of  administration  in  conjunction:  but  if  one  of  them  died  i 
survivor  was  entrusted  with  the  sole  management  «'f  t 
estate. 

It  was  often  very  inconvenient  for  an  executor  In  11*^1 
datt*  an  estate  which  consist^  of  assets  .scattered  ovt-r  i 
various  provinces.  Where  the  testator  appreciated  thi-*  J 
tieulty  during  his  lifetime  he  specially  provided  in  I 
will  that  the  executor  might  assume  some  definite  p«* 
to  act  with  him.  In  time  a  general  pjwer  was  givtrn 
the  txecutor  to  employ  any  person  or  persoiu*  he  mij 
think  necessaiy.  In  this  way  arose  the  powers  of  a*o> 
tioii  and  surrogation  with  which  executors  were  umu 
cl(«tli«ni.  In  the  early  wills  these  powers  were  ik* 
given  to  executoi*s  and  were  unknown  to  the  law 
Holland. 

riii^  was  the  law  with  regaixl  to  testainentArj*  ew 
t<n>  which  prevailed  at  the  Cape  during  the  tin«t  ^oartei 
tli»-  nineteenth  century.  There  may  have  lieen  some  *p« 
ni«Mlirications  introiluced  by  the  varioas  instructions  to 
orphan  masters,  hut  materially  the  law  prevailed  a^  al 
slat»''l. 


EXECUTORS.  535 

In  \hS^,  by  Ordinance  104,  a  gieat  change  waH  made 
I  tilt'  relati<in  between  tlie  heir  and  the  execator,  and  also 
\  till*  adniiniKtration  of  intestate  estates.  Ah  we  have  8een 
jove.  the  old  Roman-Dutch  law  placed  the  administration  of 
le  (*^tates  of  deceased  [>ei*son8  in  the  hands  of  the  heir, 
ftrr  the  practice  of  appointing  executoi-s  had  gix)wn  into  a 
c<jgnised  custom  the  most  important  duties  connected  with 
itf  administration  of  estates  pas.sed  from  the  heir  into  the 
ithln  of  the  executor.  Towards  the  end  of  the  eighteenth 
iitury  thei-e  was  a  growinjr  tendency  on  the  part  of  the 
»4Aiijentary  executor  to  usurp  the  functions  of  the  heir. 
hits  usurpation  was  completed  in  the  Cape  Colony  by  fusing 
i^  right>%  and  duties  of  the  Dutch  executor  with  those  of 
ke  English  executor  of  personal  estate.  Accoitling  to  the 
Ujciish   practice   the   pei*sonal   property  of  the  deceased    vestn 

lii>  executor  upon  his  death,  but  the  executor  does  not 
^toiiif  the  administi*ator  of  the  estate  until  he  is  armed 
itii  letters  of  administration.  These  letters  of  administra- 
HI  were  granted  before  1H57  by  the  ecclesiastical  courts, 
w  are  nuw  granted  by  the  Probate  Division  of  the  High 
LHiit  uf  Justice. 

The  blnglish  practice  differed,   therefore,  considerably  from 

r  Rfiman-Dutch   practice  with   regard  to  the  administration 

rotates  r'   tesUufienti'.     In  dealing  with  estates  ab  intestato 

Maiutt*  of  Edwai-d   111  (JU   Edw.  Ill,  c.   11)   provided   that 

i«T»-    :i    j>erx)n    die<l    intestate    the    ordinaries    should    depute 

next  Ml  km  or  the  nearest  friends  oi  the  deceased  to 
uuiistet  tiis  j>eisoiial  estate.  The  administi-ator  derived  his 
ut  irMiii  the  ecclesiastical  court,  and  that  right  only  vested 
•II    ivo'ipt    <»f    leltei-**    ot    ailiiiinistratiiMi.       I'ntil    the   letters 
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were  ^rraoted  the  intefttate  estate  vested  in  the  jiid^re  (»n]iiiin: 
and  now  vestA  in  the  President  of  the  Probate  I>ivi«(i>ia  Ii 
the  administration  of  intestate  estates  the  differenc»-  fjrtvr»« 
the  Ronian-Dutch  and  English  law  was  inottt  marked  mi 
the  English  procedure  was  infinitely  simpler  and  '•'tXtf 
Ordinance  104  aimed  at  a  fusion  of  tlie  Dutch  and  iJijriMi 
practice,  and  succeeded  in  establishing  a  simple  an<i  *^> 
factorj-  system  of  administration. 

Just  as  the  ordinary  of  the  ecclesiastical  court  wa?»  truinKH 
with  the  duty  of  l(X>king  after  the  estates  of  deceaMfd  i«f*.» 
W3  Ordinance  104  conferred  upon  the  Master  of  the  buyrm 
Court  similar  duties.  If  thei-e  was  an  executor  i«9»uiiirnun 
then  the  Master,  by  granting  him  the  letters  of  adminKn 
tiun  t^iken  from  the  Engli.sh  practice.  recognise<l  hiiu  **  '^ 
true  repi*e.sentative  of  the  deceased,  and  if  thert?  wa^*  w-  "i' 
the  Master  t<s)k  certain  pi*escribe<l  steps  in  tinJer  t*«  •■a*^ 
the  nearest  friends  of  the  deceased  to  appoint  a  reprv*«:ul*li» 
oilled  an  i*.\ecutor  dative.  After  letters  of  athniuMnii' 
have  been  grante<I  either  to  the  ••xecut4jr  te?*lamriiury 
dativi*,  the  whole  estate  of  the  deceases!  vests  in  tht-  n^c 
tor.  The  ht-ir.  whether  ^.r  festtnnenfn  or  ah  inUsiat**  tlwriv!' 
oeasrd  t<>  hold  the  impoitant  p^)sition  he  held  under  ibr 
Koman- Dutch  law.  and  became  very  nearly  akin  i^*  a  i^^ 
Tlu'  administration  of  the  estate  is  no  longer  enttu«*i«-'l  l*'  ■ 
can*,  but  <levolves  entirely  up(in  the  appointed  exrcui**  * 
tht'  hrir  is  cons«M)Uently  no  longer  respouaihle  for  thr  *ir 
of  the  deceased  whether  he  adiates  or  not  {(^tstkufn** 
Uusthuysin,  Buch.   18«>8,  p.  «.S). 

If   the  heir  under  the  old   Roman-Dutch    law   adiacni  j 
4ii(l   not    elaini    the   benefit   of  inventor}\  he  was  liaUr  !•« 


fthe  debtM  of  the  deceaMed.  Id  IH^K)  the  Supreme  Court  of 
Che  Cape  Colony  wan  called  upon  to  decide  whether  Ordi- 
MHiee  104  had  or  had  not  nioditied  thin  rule  of  the  common 
Iftw.  The  court  decided  that  the  law  had  been  altered  and 
^that  the  heir  wan  no  longer  liable.  8ir  Henry  de  Villiem  in 
tike  oounie  of  the  judgment  mud:  "I  am  quite  Hatintied  that 
ivlietlier  the  heir  be  Hued  by  the  creditor  or  by  the  executor, 
hm  «UuidH  in  no  wonie  pofiition  than  an  ordinary  legatee  who 
hm»  received  hin  legacy  from  the  executor.  Such  a  legatee 
ttwy  be  liable  to  the  cimdietw  ipidebiti  at  the  Huit  of  the 
^SMeator  who  overpaid  him,  (h*  to  a  direct  action  for  a 
v^ond  at  the  Huit  of  a  creditor,  but  beyond  what  he  has 
vweived  his  liability  doen  not  extend"  (Fitxiisr  v.  LiqaidatorH 
^  Union  Batik,  8  S.C.  54),  Ordinance  104  gave  Home  new 
*i^it8  to  executorH,  and  placed  upon  them  Home  new  duties, 
but  uo  the  whole  executorH  retained  the  rights  and  duties 
%iiieh  they  had  under  the  oonnnon  law.  The  fiuglisti  prac- 
4iee  which  was  taken  over  related  in  England  entirely  to 
the  pamooal  estate  of  the  deceased:  but  as  by  the  Roman- 
linteb  law  no  distinction  was  drawn  between  the  adminis- 
Umiioo  of  real  and  personal  estate,  the  Ordinance  adopted 
%he  same  procedure  whether  the  estate  consisted  entirely  of 
or  of  movable  property  or  both.  The  result  of  the 
has  been  somewhat  curious.  An  we  have  seen  above, 
origin  of  the  executorship  was  a  desire  to  provide  some 
pcrnon  to  see  that  the  heir  duly  administered  and  properly 
dwtributed  the  assets  of  the  deceased ;  when^as  now  the 
heir,  who  is  the  residuary*  legatee,  has  in  his  own  interests 
tr>  ••ee  that  the  executor  does  not  fail  in  his  duti«^  an  a  due 
and    pniper    distributor   of   the   asset**    eiitniMted    to    his    cart*. 
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Formerly    the   executor   looked   after   the    heir,   now  the  b 
looks  after  the  executor. 

The  words  executor  and  administrator  ai-e  m  consul 
used  together  that  we  are  apt  to  forget  tliat  they  diliri 
originally  very  considerably  with  respect  t<i  their  ri^u  a 
duties.  Moreover,  the  term  administrator  as  uxed  in  EogI 
law-lxx>ks  is  not  the  same  person  as  our  adniinii*trator. 
the  term  'executor"  the  Roman-Dutch  lawyers  umaih  i 
person  appointed  by  the  testator  in  order  to  li4)uid*tr  ' 
estate,  to  pay  the  debts,  call  in  all  moneys  due  to  the  ts* 
sell  the  goods,  pay  the  legatees,  and  liand  over  thr  lali 
either  to  t^e  heir  or  to  some  other  person  mentioned  in 
will.  The  administrator  was  the  person  to  whom  the  f 
cut<jr  was  required  to  hand  over  the  assel^  of  the  il«o* 
and  who.se  duty  it  was  to  deal  with  sucli  assets  aocimj 
to  the  directions  of  the  testator.  In  most  cascfs  the  exrcJ 
and  administrator  would  be  the  same  person,  hut  .v^uieti 
tilt'}'  were  different.  Suppose,  for  instance,  the  te4au>r 
lelt  a  large  |)art  of  his  estate  under  a  Mei'dnumissMin 
that  ease  the  executor  would  liquidate  the  estate  and  b 
over  the  property  subject  to  the  trust  to  the  admiui«4n 
who  would  collect  the  rents  or  other  revenues  and  pay  il 
Mill  to  the  appointed  heii*s  (Lybrecht.  vol.  I.  c.  'iO,  m«  4i 
tlu'  Canon  law  the  administi*ator  of  an  int4istate  «r4ate  ^ 
the  iR'rson  ap|K»inted  by  the  oi-dinary  or  executor  a  lege  «' 
stitntiis,  an<l  was  calle<l  the  executor  dittiram.  The^e  W 
weit>  taken  oxer  by  the  English  law,  and  an  aduiiiuMn 
was  an  exreutor  ap|>ointed  by  the  ordinary  to  repnArnt 
inirstute  est^iie  of  a  diK^eased  person.  Sir  Hear}*  de  Vill 
staitMi  the  distinetiiMi   very  clearly   in  Huidingh   v.   Ihrntt^ 
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ai  {'i  8.C.  441),  in  the  following  termH:  "Some  confu- 
u  wAh  cau8ed  through  the  introduction  of  English  legal 
raMfology    into    the    arguments.      The    English    '  administra- 

'  corresponds  to  our  'executor  dative/  our  'administrator' 
TeHpond.H  to  some  extent  to  the  English  *  trustee/ 
i  the  English  'executor*  corresponds  to  our  'executor 
tatuentary/  " 


CHAPTER  X. 

LAW  OF  INTESTATE  SUCCESSION. 

Having  touche<l  upon  the  principal  points  io  th*»  l*w 
testamentary  sueceHsion,  I  shall  now  consider  thr  ^Hipo  i 
<levelopnient  of  the  law  of  succesHion  ah  inteHtat*:  "Di 
is  no  portion  of  the  Roman- Dutch  law  which  i**  in«»nf  f 
fnsint(  to  the  student  than  the  law  of  intestate  »»o«r» 
which  prevailed  in  Holland  and  the  neighbouring;  jin«vin 
Van  der  Vorm  in  his  VerHterfrechf  deals  witli  iiivn*  t 
thirty  different  forms  of  intestate  succession.  The  •litfrim 
it  is  true,  are  often  insi^ificant,  though  in  nmny  c**<^  t 
are  ccmsidt^rable. 

If  we  ask  ourselves  how  these  differences  an***  a  ii 
invtvstitration  will  show  that  the  cause  is  to  he  '-^ojfbt 
the  fact  that  the  provinces  of  the  Netherlands  werv  •<«] 
by  Franks,  Frisians  and  Saxons,  and  that  each  ^i  ti 
nations  left  l)ehind  some  portion  of  its  law  of  inie* 
Not  only  did  the  Netherlands  start  with  at  leart  ^ 
Nvstems  of  intestacy,  but  no  section  of  the  peopk  nf 
adlitMid  to  any  one  system,  for  each  district,  nay.  •!> 
*\in\  town,  intnxluced  variations  in  the  law.  Thrtf 
no  <r«»nrral  law  of  succession  like  the  IlHth  -V"^ 
.histinian.  thou^rh  at  the  same  time  there  werf  <«»^ 
lundaiih'ntal  principles  a<lopteil  by  the  Germans,  aoJ  ^ 
wt-n-  not  milike  the  rules  of  the  Roman  law.  Aft* 
ahnost    univ«*rsal    reception    of    the    Roman    law    ^wk  * 

5441 
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m  introduced  into  the  law  of  snoeemion,  though  pftfUcalar 
rtonu^  ftar\'i%'ed  in  diffinrent  provincefi. 

Henee  we  find  towardH  the  end  of  the  sixteenth  oentniy 
^  leirudatareR  of  the  variooii  provineefi  were  anxionii  to 
voduce  tlie  prineiplen  of  tlie  118tli  Ifof^  into  the  varionA 
itaDH  of  Kooeeiwion.  but  the  people  were  nnwilling  to 
$tpt  the  Roman  law  in  ite  entirety.  The  remit  of  this 
Ml  a  eonipromiset  such  as  the  Intestate  Sneeoesion  Law  of 
SO.  I  shall  now  proceed  to  trace  as  briefly  as  possible 
w  we  in  Soath  Africa  came  to  adopt  the  law  of  intestate 
BCtssion  which  pre%*ail8  in  all  the  colonies. 

In  verj'  ancient  times  the  Qermans  had  no  legal  concep- 
m  of  individual  ownership  of  land.  The  gronnd  belonged 
I  to  the  individual,  bnt  to  a  group  of  persons.     This  idea 

joint  ownership  of  land  has  not  yet  died  out  even  in 
nope,  for  common  ownership  of  land  prevails  to-day  in 
■ay  parts  of  Russia.  The  only  occupations  of  the  ancient 
snnanh  were  fighting  and  agriculture. 

It  wai»  comparatively  late  in  the  history  of  the  Germans 
at  they  lost  their  habit  of  migrating  from  one  part  of 
■n)pe  to  another.  A  people  with  such  nomadic  habits 
«id  hardly  have  acquired  an  idea  of  individual  ownership. 
Iico  the  tribe  had  settled  for  a  time  in  a  particular  locality 

*  land  fit  for  ploughing  was  parcelled  out  to  the  various 
^lies,  and  the  head  of  each  family  administered  the  por- 
^*  aligned  to  hiK  household.  When,  therefore,  the  head  of 
*•  family  die<l  the  other  members  naturally  continued  to 
^py  tlie  land   which   had   been  |)areelled  out   to  them.      In 

*  way    the   children    of    the    deceantHl    house-father   came 
Hr   recognise<l   a^  his   intestate  HUOCe^Mors.      At   first  in  all 
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prolmbility    the    daughters    were    not    recognised    &•*  *ii\;d 
any  riglit,  and  tlie  sons  took  all  the  property. 

If  the  father  died  without  leaving  any  children,  hi*  *i 
was  not  considered  capable  of  looking  after  the  pntpcr 
She  herself  was  regarded  as  a  minor,  in  mtmdio,  au«i  ih^! 
fore  untit  to  deal  with  her  husband  h  land.  Hence  tht  n«r 
male  relatives  of  her  deceased  husband  became  thr  hnr* 
the  property  (Schnkler,  pp.  62,  27<),  .S2<>,  717.  7-^*:  Bri«*» 
pp.  1520  et  Mpfj.),  If  the  father  of  the  decease^l  wa-*  *; 
he  no  doubt  succeeded  to  the  land  and  took  char;:^  "f 
widow.  If  hit  were  dead  his  sons,  the  brothtr*  -•( 
deceased,  had  the  prior  claim. 

There  were  appvarently  at  a  verj'  early  date  two  ynww 
of  succession  recognised.  According  to  the  one,  w«'m.*ii  i 
excluded  from  the  succession,  whilst  according  U*  thf  ■< 
their  rights  were  recognised.  Where  the  exclasion  **\  *  < 
prevailed  the  mother  transmitted  no  riglitJ*  to  lier  ^*t\ 
thii  relatives  of  the  mother  had  conse(]uentiy  no  cUini  a 
her  go<xls.  Where,  however,  the  woman  had  a  rij^lit 
succeed  to  the  property,  two  sources  were  recogni^.  An«i 
property  was  divided  into  the  part  which  came  fn«iii 
fathers  side  and  that  which  came  from  the  mother'^i  fan 
Hrnce.  according  to  tlie  customs  of  some  of  the  ii^ 
nations  the  property  which  came  from  the  patenial  rvUi 
went  back  to  them,  whilst  the  maternal  relatives  ta>k  • 
had  conu*  from  the  mothers  side.  This  wan  euibodi^J 
the  maxim  Pittenui  /Hiternis  matema  ^nntemi*  (Bri<* 
p.   i:)22). 

The     in»portanee    of    these    customs    will    be    ni»»iv  n 
ai)pr»'ciat«Ml    when    we   come   to   deal    with    the    Aasdow*  ' 
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tiependomn  HUCceHsioii  of  the  Roinan-I)utx;h  law.  We  Ree, 
?Tefon»,  that  the  ancient  (lennan  cuRtom.s  provided  tha^ 
B  good»  of  the  decea8e<1  should  u^o  firHt  to  his  descendantM, 
Ml  to   his   aHcendants,   and   lastly  to  the  collateral   relatives 

the  family.  Although  this  was  the  general  principle  the 
tails  of  the  law  of  succession  varied  considerably.  In  the 
Beession  of  children  some  Co<les  admitted  the  sons  and 
Qgfhters   to   eijual   shares,    whilst   others   preferred   the    sons 

the  daughters  (Hein.  Ehm.  Jur.  derm,  bk.  2.  tit.  9, 
?.  21H). 

The  Salic   Franks  excluded  the  daughters  from  any  share 

the  immovable  property  {ibid,  sec  219).  The  Bipuarian 
anks  excluded  the  daughters  from  that  part  of  the  father's 
tate  which  he  had  inherited  from  his  ancestors.  In  dealing 
ith  the  succession  of  ascendants,  the  Salic  and  Ripuarian 
"mnks  called  the  father  and  mother  to  the  succession  of 
«ir  children  with  e(|ual  rights,  whilst  the  later  Saxons 
^ferre^l  the  father  to  the  mother.  When  we  come  to  the 
^cession  of  the  collaterals  we  find  the  greatest  diversity  in 
«  various  (terinan  Codes  (U)uL  sees.  284  and  240).  There 
M  no  uniform  law  as  to  succession  fy^r  ntirfyes  or  repre- 
Dtati<m  The  Franks  and  Saxons  admitted  the  principle 
many  cases,  but  in  some  partA  of  the  Netherlands, 
•  in  rtrecht.  it  was  not  introduced  until  the  sixteenth 
Hon-. 

Many  of  thr  j)eculiaritie.s  of  the  old  (lerman  Codes  are 
^rrjduci'd  in  the  Xeth^Mlands.  In  the  province  of  Holland 
i  W»*f<t  Friesland  tliere  wt»re  two  distinct  systems  of 
t^eiv*ioii.  ^♦Mienilly  known  as  tlio  Aas<lonis  and  Schep<Mi- 
f^H    Reoht.       And    as    it     is    from    thest*    two    systems    that 
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we   in   South    Africa   have   derived    our    law   of    int«*Ucy 
is    iiecesnary    to    know    the    principleft    of    the#»e    iikA* 
succession    and    the    later    leffiRlation    which    nniditieri  tKt 
into  our  present  law. 

Oi-otius  (bk.  2,  c.  28)  deals  verj-  fullj-  witli  the  iiripiJ 
these  systems  and  the  districtH  in  which  thej*  prevailed. 
tells  us  that  oriorinall}*  the  province  of  Holland  aihI  W 
Friesland  was  divided  into  two  pn>vinceK  The  north 
province  was  more  inclined  to  adopt  the  Friman  law«  i 
customs,  whilst  the  southern  province  preferrwl  thw^f 
Zeeland.  The  northern  partH  therefore  followed  in  th 
law  of  intestate  succeswion  the  Jto*  Frinit^um,  whilst  I 
southern  imrts  adopted  the  law  of  the  Salian  Franks  1 
two  systems  came  in  course  of  time  to  he  known  a-*  \ 
North  Holland  or  Aasdoms  Law,  and  the  SoiUh  HdiUi 
Zeeland.  or  SchepMidoms  I^w.  As  the  term**  "  AaMlm 
and  '  Scht'pendom "  are  fre<juentlj'  uned.  it  will  lie  a*  w 
to  ^tt  an  accurate  idea  of  what  they  mean. 

The  trrm  **  Sch»*p«*ndoms  Recht "  meaiiK  the  i^^hf  •*  li 
|)rt'\ailin<;  in  thosr  pai-ts  where  the  Hchepenen  pnoaii! 
thr  vtMclict  or  fhtem.  The  '*  AaHdoms  Recht**  mmn^  t 
rerht  or  law  prevailing  in  those  parts  where  tin-  *•*' 
jUN^iiounce  tht'ir  dit^mt<  <»r  judgments.  In  FrieNiantl  law  « 
adinini^tenMl  hy  a  kind  of  jury  system ;  the  judfT^  wa^  ll 
sellout,  and  th»»  jury  that  trave  the  verdict  was  calW  ll 
g*'hnn'it.  Now  tlif  a  stuff  was  the  |iersuii  who  wa^  H»« 
as  t*<»r»*man  hy  i1m»  fjrhfiren,  and  as  he  pn>nounc«Hl  tlie  v«di 
or  ///»////  Mf  tin*  jury  the  law  administered  in  Friesland  « 
sai«l  t*»  1h-  iIm*  ftsit»if-fliM  tuM  rerht  or  Aasdoma  Keeht. 

It   would  ht'  (|uitr  out  of  our  province  to  discosa  id 
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mt  two  Hy stems,  and  it  will  be  sufficient  to  point  oat  their 
ied  differences.  The  rule  of  the  Schependoins  recht  was 
f  goed  immt  gtuin  cian  de  zyde  daar  het  van  gekomen  %8 
m  der  Vorm,  p.  29) — the  property  must  go  to  that  side 
enee  it  came.  Representation  ad  infinitum  was  also  a 
dinal  principle  (Qrotius,  2.  28,  6).  Since,  however,  it 
old  have  been  difficult  to  ascertain  with  certainty  from 
cm  the  property  came,  the  rule  of  the  Roman  law  was 
owed — Ad  ea  potius  debet  aptari  jas  quae  et  frequenter 
fatiU  quam  quae  perrtiro  eveniunt,  and  therefore  it  was 
en  as  a  preAumptio  jurin  et  de  jure  that  the  property 
old  never  go  to  the  surviving  side  because  no  property 
the  survivor  had  to  be  distributed.  If,  therefore,  a  child 
«  without  descendants,  and  there  is  one  surviving  parent, 
n  that  parent  does  not  succeed,  but  the  inheritance  will 
to  the  next  of  kin  of  the  deceased  parent  Le.  in  the  first 
Lance  to  the  brothei-s  and  sisters  of  the  deceased.  If  both 
entH  are  dead  the  property  goes  to  the  four  quarters,  i.e, 
the  relations  of  the  four  grandparents. 
Tht*  cardinal  principle  of  the  Aasdoms  law  was  Het  naante 
mi  erfi  het  goed  (Van  der  Vorm,  p.  29) — the  nearest  blood 
ition  succeeds  to  the  property :  but  the  jus  represtnt/i' 
nxM  was  not  admitted.  This  maxim,  however,  is  far  from 
rrect,  for  a  grandchild  was  preferred  to  a  father.  It  must 
erefore    be   so   qualified  that    the   descendants   are   preferred 

aN:tfndants  or  collaterals.  Inasmuch  as  these  two  systems 
^tXtil  with  such  ditterent  principles,  when  we  come  to  the 
'twl>  «if  distrihution  tlu*  diversity  l)ecoines  very  great. 

Ill  15h()  the  States  of  Holland  attempted  to  bring  some 
^'^'^nuity   into   the    liiws   of    intestate    succession,  and    a    law 

KK 
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was  proinulgatecl  wliich  contained  to  a  fP'eat  exteut  tk» 
visions  of  the  Schependoms  recht.  but  al«>  took  ovist  ^-m 
the  provisions  of  the  Aasdom«  recht  (art.  If^.  G.P.H  vi. 
p.  885).  This  law,  on  the  whole,  met  with  the  appnvi 
South  Holland,  Imt  the  northern  portion,  and  especially  ^ 
Friesland,  could  not  l)e  persuaded  to  adopt  it.  more  e^pr 
as  by  their  (iroiidwet  they  could  not  be  ct^mpelled  t^  * 
an}'  change  in  tlieir  ancient  laws  <Scheltin^.  "'i  ' 
2,    28.    2). 

One  of  the  i/reatest  innovations  intro^luce^l  hy  \h^  * 
nance  of  loHO  into  the  Frisian  law  of  North  HJUn-i 
the  juM  rf'jfrPMfivtafiimi^,  The  principle  of  repre««i'iitrtii"n 
always  l)efn  familiar  to  the  Franks,  and  is  di<tiii<ily 
down  by  on(»  of  the  capitularia  of  Childebert  i\W\u  '^ 
sec.  22H).  It  was  also  admitted  as  part  of  the  Ul-r  S 
law  iihi'L  sec.  238).  It  apparently  never  fornie<i  |uirt  •! 
Frisian  law.  and  was  certainly  not  the  law  of  i\A*\*-r\ 
The  law  of  Zeelanfl  and  South  Holland,  which  a4l"pt'^l 
Frankisli  customs.  recoanise<l  n*presentatioii  in  th»*  *vh^ 
<loiiis  n*eht.  hut  the  law  of  Xorth  Holland  reject*^!  it  i 
thf  Aasdoms  recht.  This  principle  hail  in  all  ppV- 
bt»»Mi  taken  over  by  the  Franks  from  the  Ler  /•'•"* 
wliere  it  was  a  reco«;niser|  rule.  The  Ordinanci*  -f  ' 
|>n)vi«led  that  representation  should  take  place  tvl  !««>*''' 
hut  this  (li<l  not  please  the  inhabitant^  of  the  northern  i« 
ami  ilu'nfon-  an  attempt  was  made  by  mean<  **i  an  h 
pretation  Act  in  1.'>J>4  to  remove  the  difficulties,  but  thi* 
of  no  avail  (18th   May.  15*14.  frP.B,), 

To  givr  another  example  of  the  radical  difference  ***' 
thf    Onlinanee    ot'    I'l^O   and    the    pre-exiMtin^   law:    If  t* 


LAW  OF  INTESTATE  SUCCESSION.  547 

ire  one  Run'ivin^  parent  and  brothers  and  sinters  of  the 
MMed.  then  the  old  Aasdonifl  law  gave  the  whole  of  the 
seaseds  eHtate  to  the  surviving  parent,  as  the  nearest  in 
lod,  whilst  the  old  Schependoms  recht  divided  all  the  assets 
^ween  the  brut  tiers  and  sisters,  to  the  exclusion  of  the  sur- 
ging parent.  The  Ordinance  of  1580  (art.  21)  gave  to  the 
rviving  parent  the  whole  astate  in  accordance  with  the 
adorns  law.  This  greatly  displeased  the  inhabitants  of 
Qth  Holland,  who  were  willing  to  compromise,  but  were 
I  willing   to   accept    the    law    of    the    North    Hollanders    in 

entirety,  and  therefore  on  the  18th  December,  1599 
PJi.  vol.  1,  p.  ii4S)  a  new  Placaat  was  issued,  which 
t  with  the  appBr>val  of  both  North  and  South  Holland, 
I  by  this  Placaat  the  law  of  intestacy  was  henceforth 
iiLite<l. 

The  preamble  t^)  this  Placaat  states  that  inasmuch  as  the 
'goinasters  of  Harlem,  Leyden,  Amsterdam  and  other  towns 
the  east  side  of  the  Rhine  have  often  complained  that  the 
*  of  succession  laid  down  by  the  Politi()Ue  Ordonnantie  of 
^)  flitfered    too    much    from    the    Aasdoms    recht,    to    which 

people  of  North   Holland  and  West  Friesland  were  deeply 

iched.  and   inasmuch  as  it  is  impossible  to  frame  a  law  of 

cession    that    will   satisfy    both    North    and   8outh    Holland, 

refdre    the    States   of    Holland    and    West    Friesland    decree 

t  a    new    law    \ye    framed    applicable    to    the    districts    and 

Tim   of    North    Holland    and    West    Friesland    name<l    in    the 

lirmne*.*. 

Tlie    eonsiM|ueiKv    ol*    this    Piactuit  was    that   there   Wits  one 

teiu    of    intestate*    succession    in    South    Holland    ami    sume 

er   Hp<»c-ially  niime«l    towns    regulatiHl   by  the   Political  (.)rdi- 

KK  2 
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nance  of  1580,  and  another  aystem  for  North  Holland 
West  Friesland  repulated  by  the  Placaat  of  1599.  A* 
example  of  the  compromise  effected  by  the  Pbicaat  of  1 
I  shall  mention  the  case  before  alluded  to,  where  there 
surviving  parent  and  brothers  and  sisters  of  the  decea 
The  Schependoms  law  as  contained  in  the  Ordinsiire  of  1 
was  rejected,  and  so  also  the  old  Aasdom'a  law,  and  a  coc 
midway  between  the  two  was  adopted  by  which  the  msn 
in<r  parent  took  half  and  the  brothers  and  sister^  the  oti 
half  of  the  intestate  estate.  The  effect  of  these  PlacaatK  ■ 
to  do  away  entirely  with  the  old  Aasdoms  and  the  o 
Schependoms  recht,  and  therefore  the  law  introduced  hv  the 
new  statutes  was  known  respectively  as  the  X^^r  Srhfpn 
flmuM  Rpchf  and  the  Nnr  Aa^dmn^  Rechi. 

This  was  the  state  of  the  law  in  Holland:  but  «wtj«Kk'^ 
Holland  in  her  colonies  grave  doubts  aroae  as  to  whit  !»■ 
should  Ix*  applied  in  the  case  of  persons  resident  io  ^ 
journeying  to  or  from  the  East  and  \Ve«t  Indies.  Thecft^J 
tlu^  West  Indies  was  first  dealt  with,  and  in  1629  the  Stitt*' 
(funeral  pa*<sed  a  resolution  that  the  law  of  succession  i^w* 
taint*(l  in  the  Political  Onlinance  of  1580,  together  with  tb« 
cu^tniiis  of  South  Holland  and  Zeeland,  as  beinjr  th<f  W 
known,  should  Ix*  henceforth  followed  in  the  poawsMi*  •'' 
the  West   India  C-ompany. 

In  lf):U  {G,P.R.  vol.  2.  p.  1322)  the  question  of  intdtH* 
succession  was  raised  l)efore  the  States-General  with  rrfrt»«» 
t"  a  person  who  died  in  India,  and  it  was  then  decided  till 
a  jMisnii  in  the  s<»rvice  of  the  Eiast  India  CompaDV  wt^  «* 
si«lir.'d  t<»  remain  a  citizen  of  the  place  where  he  had  li«" 
in    Holland    bM»forf»    he  went    to    India,    and   his  estate  w»  •• 
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ributed  in  accordance  with  the  laws  of  his  orijipual 
u  Thin  apparently  gave  rise  to  great  difficulties  and 
)n,  and  therefore  in  1661  the  States-General  of  the 
Netherlands  devoted  their  attention  to  the  East  India 
y.  and  an  Ordinance  or  Charter  was  passed  (G.P.B. 
>.  2634)  of  which  the  following  is  an  abridgment: — 
States-General  proclaim  that  whereas  it  has  been  repre- 
to  them  that  it  is  advisable  to  pass  an  Ordinance 
ling  a  fixed  law  upon  the  matter  of  the  intestate  huc- 
of  such  persons  as  die  either  when  resident  in  the 
idies  or  when  on  their  way  thither  or  on  the  return 
,  and  whereas  the  Political  Ordinance  of  1580  has 
been  adopted  for  the  West  Indies,  where  it  has  become 
blished  law,  therefore  they  decree  and  determine  that 
rth  the  intestate  succession  of  all  persons  dying  in  the 
idifM  or  on  the  journey  should  l>e  regtilated  by  the 
ns  of  the  Political  Ordinance  of  1580  and  the  aniend- 
f  the  13th  May,  1594,  with  this  further  proviso: 
f  only    one  of   tlie    parents  of  the   deceased    be   alive, 

mt)ther  or  father,  then  the  surviving  parent  together 
e  brothers  and  sisters  of  the  deceased,  whether  of  the 
jr  the  half-blo(xl,  together  with  their  children  and 
ildren  by  representation,  shall  be  called  to  the  succes- 
the  deceased   in   this  proportion,  the  surviving  parent 

mother  or  father  shall  take  one-half  and  the  brothers 
>^r>  and  tlieir  children  and  grandchildren  shall  take 
•r  half.  It  must,  however,  be  well  undersUxnl  that  in 
cas«'  tlie  l»alf  brothers  a!1(1  sisters,  their  children  and 
ildren.  nuist  Ix*  tlie  descenilants  of  the  deceased  parent. 
ev»*r     tliH    (lecea.s<Ml    has    left    no    brothers    an<l    sisters, 
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but  brotliers'  and  Histers'  children  or  gi-andchildren.  ther 
children  and  grandcliildren  succeed  per  rejt^'fMentati^nu 
gether  with  the  surviving  fatlier  or  mother  to  one-h 
the  deceased's  estate.  It  there  are  no  brothen^.  sist* 
brothers'  or  sisters'  children  or  grandchildren  living. 
the  surviving  father  or  mother  succeeds  to  all  the  gM 
the  deceased  in  pi*eference  to  any  collateral ;  bat  if 
should  be  any  immovable  pi-opei-ty,  land  or  liouse?i  it 
estatt'  of  the  deceased,  tli^-n  the  law  of  tlie  province  or 
where  tlie  immovable  property  is  situated  shall  be  full 
with  regard  thereto." 

In  this  Placaat  the  States-General  make  special  uirti 
of  all  lands,  towns  and  people  in  the  East  Indief*.  hat  i) 
in  any  way  refer  to  the  Cape  Colony  or  other  depeadrt 
of  the  East  India  Company.  In  Berbice  and  the  isJirt 
St.  Eustatius  the  same  law  was  applied  tliat  obtained  in 
East  Indies,  but.  strange  to  say,  in  Surinam  and  in  Can 
the  Aasdoms   law  was  adopted  as  contained  in  the  Placut 

I  :>!»!♦. 

TUit  Ordinance  of  IbiU  does  not  mention  the  Cape  setilrm 
which  was  then  very  recent,  and  no  doubt  pemonri  whc  d 
tluir  in  the  early  days  wei-e  considered  in  the  same  lij^kl 
thtJM'  wli(.  died  on  the  voyage.  Later  on,  however,  ibf  w^l 
nitnt  became  eon.siderable.  and  then  no  doubt  sionif  Mi 
system  of  succession  must  have  been  adopted.  Teiin*B* 
his  X<tftrri/'.s  Miimml  (7th  ed.  p.  168)  tells  us  thai  tk*  * 
ministration  of  intestate  estates  at  the  Cape  of  intoi  Hj 
WHS  vesteil  in  the  (>rj»han  Chaml)er.  lu  1714  the  C^ 
Chamber  had  a  dithculty  with  regard  to  succensioo.  $ad  iJ^ 
tin-  (ioNtrnor  to  furnish  it  with  instructions  for  the  diO* 
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the  efttaten  of  intentate  orphans.  Tennant  does  not 
why  the  Orphan  Chamber  had  the  difficulty,  uor  does 

that  the  difficulty  arose  out  of  the  interpretation  of 
inance  of  1661.     The  Governor  in  Council  did  not  clear 

Npecial  difficulty  Hubniitted.  but  pamed  a  reHoiution 
K  the  Orphan  Chamber  in  future  to  follow  the  Placaat 

and  the  Interpretation  Ordinance  of  1594. 
>rding  to  Tennant   no  nieution   wan  then  made  of  the 
ice  of  lt>()l  applying  to  the   EuAt   ludieH,  nor  doeH  he 
when  and   how  it  wa«  declared   to  apply  to  the  Cape 

aN  to  India.  It  doe^  seem  strange  that  if  the  Ordi* 
ipplied  to  the  Cape  Colony  as  well  as  to  the  Indies 
e  Orphan  ChamlKU*  should  have  had  the  difficulties  it 
[oreover.  if  there  was  no  doubt  as  to  the  applicability 
irdinance  of  1661,  why  did  not  the  Governor  refer  to  it, 
fct  the  Chamber  to  follow  the  Ordinances  of  15H0  and 
The  more  so  because  the  Ordinance  of  1661  not  only 
Lo  the  former  Ordinances,  but  introduces  something 
It  is  true  Tennant    tells   us  (p.    166)  that  the  Charter 

and  the  Ordinances  to  which  it  refers  establish  the 
f  succession  ah  ifttestato  at  the  Cape,  but  he  (|Uote8  no 
:y  for  this  proposition.  In  Kauf}enheimfr  v.  Exeeuttpra 
Vf  Sir  Henry  de  Villiers  makes  the  same  statement » 
e     only     authority     for     the     proposition     which     was 

by    the     Bar    or    by    the     Bench    was    the    A^o^dryV 

f 

nay  of  courM*  U*  correct  llmt  the  Onliiuitice  oi  1661 
j\y  to  the  Cape,  but  the  wtjnls  du  not  justify  that 
>r  tlir  OnlinaiiCf  say.s  lUat  it  sliali  apply  "to  all  lands, 
iiid  people  in   India,     nwd  to  perM>ns  dyin^  on  the  out- 
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ward  or  home  journey.  Nor  does  the  fact  that  the  <r>\Yn 
in  Council  in  1714  made  no  mention  of  the  OrdiiMiicr 
1661  tend  to  show  that  it  was  regarded  an  obtaining  «(  : 
Cape.  There  may  be  some  other  authority  for  the  «utH» 
that  the  Ordinance  of  1661  established  the  Cape  law  i4  «»Qcr 
sion.      I  regret,  however,  that  I  cannot  give  it  herr. 

In  1838  the  case  of  Spiem  v.  SpU^  (2  Menz.  47»o  cii 
before  the  Supreme  Court,  and  counsel  in  that  case  iii*i- : 
following  admission:  "That  by  the  Placaat  of  l<nh  Jauqai 
1661,  the  law  of  North  Holland,  including  the  Pi»liticai.  '^J 
nance  of  the  1st  April.  lo^SO,  and  the  interpreting  t»rijnxi 
of  18th  May,  1594,  was  made  the  law  of  this  0»l«'i»y. 

It  was  tissumed  after  that  date  that  the  law  I'f  N-r: 
Holland,  that  is  to  say,  the  Aasdoms  reclit.  wan  thtr  i«« 
intestacy  in  the  Cape  Colony.  In  1880.  however  th-  ■j*' 
tion  was  again  raised  in  Raalmnhetnier  v.  Ex€vat*>r*  '»j  H^ 
(Fourd,  111),  and  then  the  Supreme  Court  decide*]  tin:*'' 
law  of  the  Cape  Colony  as  to  intestate  succession  wa*  rr^ 
lated  by  the  Onlinance  or  Charter  grante«i  by  tl»»-  **'^**' 
<  General  to  the  East  India  Company  on  the  lOth  JabO«n 
1661.  The  law  of  the  Cape  Colony  is  therefore  IiamJ  sp< 
tlu*  Political  Onlinance  of  loMO  (which  is  nut  thr  l«w  '^ 
North  Holland),  upon  the  Interpretation  Onlinanc«*  "f  1^ 
ami  ujxm  tli»»  Charter  of  1661.  In  all  these  ca**-*  >•  * 
Uvn  assumed  that  the  law  of  the  lOth  January.  HJiil  %v^^ 
to  the  Cajx*  as  well  as  to  the   East  Indies. 

We  have  seen  tliat  in  Spivs  v.  Spies  the  Court  J<^^^ 
that  the  intestate  law  of  the  Cape  Colony  wa*  x\\f  J**  '^ 
Nurth  HolhuHJ.  ie.  the  Aaxdoms  recht.  In  Ranhfuh*^^  * 
Ej'tt  ntttrs  u/  Hi'fdfi   the  Court  overruled  Spirit  v   Spi^*  ^ 
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ided  that  the  intenUte  suocesaioD  on  the  whole  is  regalated 
the  Poh'tiqae  Ordonnantie  of  1580.  Now  thin  Ordinance 
foonded  upon  the  law  of  South  Holland,  that  is  to  say, 
in  the  Schepeniloni8  recht.  Article  19  of  the  Ordinance  of 
(0  provides  that  with  regard  to  the  inheritance  and  rights 
Auceemon  t)ie  StateH  abolish  and  annul  the  civil  law,  the 
U>ni8  and  unages  in  the  said  territories  of  Holland  and 
iesland  hitherto  in  existence  with  regard  to  the  rights  ab 
ei4ato  where  there  has  been  no  will  or  testament  with 
ipect  to  allodial  and  immovable  property,  and  they  decree 
U  in  future  the  provisions  of  the  Ordinance  shall  be 
lowed. 

Grotius  (2,  28,  27)  in  commenting  upon  this  article  says: 
t  any   cases   should   occur   which  are   not   clearly    provided 

they  will  have  to  be  decided  not  according  to  the  Roman 
f,  for  that  has  by  the  above-mentioned  Ordinance  been 
>li8hed,  but  according  to  the  general  principles  which  we 
^e  laid  down,  and,  moreover,  according  to  Schependoms  law 
erever  the  same  useil  to  obtain."     Later  writers  (Scheltinga, 

Or^}t,  2,  28,  2:  Van  der  V^orm,  p.  49)  have  expressed  grave 
iUm  as  to  the  correctness  of  this  interpretation  of  Grotius, 
1  some  maintain  that  the  Roman  law  has  only  been  repealed 
%i  far  aH  it  is  in  conflict  with  the  provisions  of  the  Ordi- 
K»  of  1.58().  Voet.  however,  seems  to  approve  of  the  view 
>re»<ed  by  (Jrotius  (Voet,  38,  17,  2<)). 
Wf  see.    therefore,   that  the    law  of   intestate  succession  of 

Cape  has  its  origin  in  the  old  Frankish  law  of  successicm, 

that  this  old  law  was  considerably  nHKlitie<l  by  the  prin- 
le*  of  the  Frisian  laws  as  containe<l  in  the  Aasdonis  recht; 
il<    the   Lej'    Rnnuiwi,    as    jiart    of    the    ancient    customs  of 
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both  Frisians  and  Franks,  moditied  the  German  law  of  » 
heritance  to  a  considerable  extent.  The  law  of  intaou 
succession  is  therefore  an  excellent  example  to  abow  i»  bui 
necessary  it  is  to  understand  the  history  of  the  Rotuan-IlDtri 
law  in  oi-der  to  appreciate  the  links  of  that  historicil  diiii 
which  binds  us  so  indissolubly  to  the  remote  part  of  thii 
race  from  which  both  Dutch  and  English  are  spmnif. 


C  HAPTER  XL 

SUCCESSION  OF  FISCUS. 

IE  early  OenuanN  in  all  probability  knew  nothing  about 
leritances  reverting  to  the  chief  upon  the  failure  of  near 
atives.  The  succeKsion  of  the  Fisciw  was  taken  over  from 
'    Roman   law,   and    was   well    recognined  in   West    FrieBland 

12^*.^  It  would  api>ear  that  the  Fiscus  could  claim  if 
IV  Wert-  no  relatives  nearer  than  the  fourth  degree. 
Hius  was  of  opinion  that  by  the  Roman  law  the  FiHCua 
k    th»»    inheritance   if   there   were   no   relatives  nearer  than 

tenth  degree,  and  therefore  he  regards  this  as  the  Roman- 
tch  law  (2.  .SO,  I).  Voet  and  Van  der  Keeasel  show  that 
>tiu.H  made  a  mistake,  and  that  though  his  proposition 
:Iit  have  been  true  for  the  older  Roman  law,  it  was  not 
&  a.*»  regartls  the  law  at  a  later  period.  They  therefore 
xrt  (Jrotius'  limitation  to  the  tenth  degi-ee.  Van  der 
rsMfl.  moreover,  tells  us  that  the  Supreme  Court  in  1(522 
ide<i   that   there  existed   no   limit  to  the  right  of  succession 

The  Roman  law  by  the  edict  tuiUe  rir  et  u.iror  allowed 
Hjiouse  to  succeed  to  th«  goods  of  the  other  whei"e  the 
^a«^.d  had  left  no  relatives,  but  (Jrotius  tell^  us  that  such 
It**  mI  >ucceNsion  ah  intt'stntit  weie  never  recognised  in 
llan«i.  It  has  l>eeii  |>ointe<l  out  by  several  writei>  that 
-  statement  is  Uny  general,  and  that  the  exclusion  of  the 
Uvf    \ias    not    the    practice    where    the    Aasd<»nis    law    pre- 
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vailed.  The  Schependotns  law  did,  however,  exc)Q(k  tbc 
spouse,  and  if  by  the  Politique  Ordonnantie,  art.  IK  tlK 
Roman  law  is  entirely  excluded,  then  it  would  appear  thii 
in  South  Africa  also  the  Treasury,  and  not  the  surTi\:nj 
spouse,  would  be  entitled  to  the  bona  vacantia. 

Another  ground  of  forfeiture  to  the  Crown  was  the  iiiiw 
on  the  part  of  relatives  to  claim  their  inheritance  within  i 
year  and  a  day.  This  seems  to  have  been  a  eostoin  pitQ] 
widespread  in  Holland,  though  it  was  never  admitted  a 
Utrecht.  In  the  latter  place  the  Crown  could  only  <fp  n 
after  the  lapse  of  the  third  of  a  century. 

By  the  Cape  Ordinance  105  of  18:M,  sec  :W.  all  inbent 
ances  not  claimed  within  forty  years  are  forfeited  to  A 
Crown.  Our  present  law  in  the  Cape  Colony  i«  thtrrrf.in 
far  more  liberal  than  the  law  of  Holland. 


^ 


CHAPTER  XII. 

8ucx:e8sion  "ab  intestato"  as  regards 
illegitimate  persons. 

Bl  law  with   regard   to   the   suocesBion   of  illegitimate   per- 

ttft  in  the  time  of  OrotiuR  was  as  follows:    An  illegitimate 

MBOD  was  just  as  much  his  mother's  heir  as  her  legitimate 

bpring.      Wheu    an    illegitimate    child    died    and    left    no 

itcendauts    his    mother,    if    alive,   took    nothing,   but   if  she 

ere  dead   the   estate   was   divided    into   two   parts,   the   one 

Jf  going  to  the   Crown  and    the  other   half  to  her  nearest 

Ittives;    if.   however,  the  child   was  born  ex  prdiihito  am- 

(ntu,   the   whole    inheritance   went   to   the   Crown   (Qrotius, 

•«.  4). 

The  origin  of  this  law  is  to  be  sought  partly  in  the  Roman 

r  and  partly  in  that  modification  of  the  Le.r  Ronuina  which 

i    l)eeii    adopted    by   the   Germans.     The   German    law   un- 

ibtedly   excluded   illegitimate   children    from    succeeding   to 

ir  father  (Hein.  EUm.  Jur.  Genu.  bk.  1,  p.  156).      l^nlike 

Roman    law,    the    Germans    made    no   difference    between 

^uraUf*   liheri   and   npurii.     This   rule   was   universally  fol- 

'^  in  Holland,  so  that  nowhere  in  Holland  did  the  illegiti- 

t*-  chilcl  succeed  to  the  goods   of  his  father.     With  regard. 

%-Hver.    to   the    intestate   estate    of   the    mother,    the    law    of 

Hand    in    very    early    times    adopted    the    maxim    Keii    uyf 

•ikf  yern  fxtMaard  ( Matthaeus,  Pm*oem.  1,  4,  H),  and  there- 

••  the   illegitinmte   children   succeede<i   to   the  estate  of  their 

557 
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mother  oven  though  she  had  legitimate  oflTspring.    The 
mate  succeeded  in  the  .same  way  as  the  legitimate. 

When,    however,    we    come    to    consider    the    succe*i 
the    mother   to   the   goods  of   her   illegitimate   child,  w 
find   that  different  rules  prevailed  at  different  time*. 
early  days   of   the   counts   the  mother  did   not  nucwrd 
to  the  property  of  her  illegitimate  child,  for  the  wholf 
went  to  tlie  count.      Gradually,  however,  varioQ«  ha» 
allowed    the    mother   to  succeed   to  some   portion.  an«l 
one-half    went    to    the    mother,    whilst    the    count    t«> 
other   half.      I^ter   on    several    towns    obtained    thf   pi 
of    allowing    the    mother    to    succee<l    to    the    who)** 
illegitimate   child's   estate.      Orotius,   however,   did   n«»t 
nise    this   change    in    the   law,    for    he    held    that    in   u 
<;oul(l  the  mother  or  her  relatives  succeed  to  the  wh/i** 

loiter  writers  have  pointed  out  that  thmiifh  thi 
lijivi'  hern  the  Scliependoms  law,  it  never  was  ihr*  A: 
law.  for  there  the  rule  pre\"ailed.  Hft  fui^i^ft  Vt- 
hf't  t/iHul  If  the  mother  Ije  not  dead,  then  aecorli 
Scht'jK^ndoms  law  the  property  must  go  whence  v. 
an<l  lis  it  cannot  come  from  a  living  person  thr  i 
ami  luM-  n»latives  are  excluded.  Now  inasmuch  a*  tr 
di'l  not  n'C<)gnise  the  father,  the  goods  were  fcowi  ■«« 
and  so  revt»rti.'d  to  the  Cn>wn.  If,  however  thr  e 
was  dtad,  then  her  relatives  would  be  entitled  to  wo 
and  thr  oiht-r  half  would  go  to  the  Cri>wn  as  takinj 
pliicf  of  iIr*  father. 

r»loijd»M.*|.  in  his  Verhantlt'lii^geit  oevr  Van  't^f  ^ 
V>  I'y-t* rfrfr}  f  (p.  2-S7).  discusses  the  whole  <|aestioa  an'!  • 
the  \iew  of  Van  der  Vorni  that  the  mother  ahoold 
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alive,    and    that    the    mother'n    relatives,   and    not   the 

should  take  the  whole  property  if  «he  her»elf  had 
»wed  her  ille^timate  child.  The  whole  di.scus«ion  nhows 
uch  more  humane  men  had  grown  since  the  time  of 
i.  In  one  respect,  however,  the  law  remained  a«  harsh, 
md  l)arbarous  as  it  was  in  the  seventeenth  century, 
unate  children  lK)rn  ex  prohibit o  concuhifii  or  ex  (SUim- 
mtu,  aa  the  canonists  say,  were  wholly  cut  off  from 
beritance  of  their  parents,  and  if  such  children  died 
t  having  disposed  of  their  property  the  Crown,  and 
ie  parents,  was  entitled  to  the  succession.  Some 
»  go  so  far  as  to  claas  among  these  unfortunates 
rspring  of  a  nmrried  man  and  an  unmarried  woman, 
rigin  of  this  harsh  law,  which  visits  the  sins  of  the 
4  upon  the  children,  is  to  Ije  found  in  the  Code  of 
an  (C.  5.  5.  6). 
?    Emperors    Arcadius    and    Honorius   depriveil    the  off- 

of  an  incestuous  union  of  all  right  to  succeed  to  their 
• :  Justinian  went  further  and  deprived  them  even  of 
t.     The  law  of  Hf)lland  took  over  the  Roman   law  with 

cruelty,  and  cut  off  the  child  born  in  incest  from  the 
lion  Ui  its  mothers  estate.  It  is  ditlicult  to  see  any 
for  this  law,  and  its  inhumanity  seems  revolting  to 
n  ideas.  I  can  understand  a  provision  whereby  the 
;«  are  deprived  of  enjoying  the  estate  of  the  child, 
rhy  th»*  child  Innn  of  incest  shouhl  not  succotnl  to  its 
r'*4  estate  like  any  otlitT  ill»»gitiniate  child  I  fail  to 
iriate. 


CHAPTER  XIII. 

SERVITUDES  AND  EMPHYTEUSIS. 

Servitudes. — Our  law  rejirarding  flervttudefi  in  \m^  tio 
entirely  on  the  Roman  law.  The  inflaenoe  of  GermaD  < 
toms  on  this  branch  of  our  law  is  extremely  mnalL  iHn 
the  middle  ages  the  Germans  introduced  HervitodeM  wl 
were  hardly  known  to  the  Roman  law,  an,  for  instanoe.  wl 
my  slave  had  to  work  so  many  days  for  my  neighboar:  vi 
I  had  to  put  my  sheep  in  my  neighbour's  fold  so  thit 
might  acquire  the  manure :  where  I  was  obliged  to  grind 
corn  at  my  neighbour's  mill  or  buy  my  beer  from  his  hrew> 
Many  of  tlie  German  servitudes  consisted  not  only  in  patin 
hut  also  in  faciendo :  this  was  the  case  with  the  rights 
staiiced  al)ove,  called  jara  bannaria.  These  righta  arv  ei 
M»rvitudes  by  the  writers  on  German  customs  (e.g.  StrijI 
and  the  autlior  of  the  Speculum),  though  they  do  not  coof 
to  the  Roman  law  definition  of  a  servitude  (Hein.  Jhk  G^ 
ii.  siTs.  37  and  88).  Tliey  are  created  by  grant,  and  eu 
U»  AC«(uired  by  prescription. 

Some  of  these  jura  Ixinnarui  existed  in  the  Pro\iae» 
HoUaiuL       They    resembled    servitudes    in    so    far    tfan 
obligation    went    over   from    the   owner  of  a   property  lo 
tK\w\u^\     Thus  if  1,  as  the  owner  of  Blackacre,  were  comfd 
li»   ^MJnd    my    corn    at    the    mill    on    Whiteacre,  by  tkt  * 
Ml    tho    |)ro|)i»rty    I    got    rid    of    the    obligation    as   far  a» 
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i8  concerned,  bat  the  new  owner  was  oompelled  to 
corn  at  the  mill  on  Whiteacre.  The  right,  there* 
Mted  in  faei^ndo,  wherean  the  Roman  nenritade,  with 

few  doubtful  exceptiouH,  consisted  in  patiendo. 

regard    to    the    constitution    of    ser\'itudes,    QrotioR 

lis   us  that   they  are  created   by  grant   and   subse- 

Perance   (Grotius,    Intro.    2.    36.    2).      He  draws  no 

between    the    Roman    law  and   the    Roman-Dutch 

this  point.  Oroenewegen.  however,  in  his  note  od 
«  well  as  in  his  De  Legibus  Abrogatia  (Iwd.  2,  8^ 
K  out  that  the  constitution  of  servitudes  in  Holland 
om  that  adopted  by  the  Roman  law.  Sen'itudea 
vi\  by  the  Hollanders  under  the  same  catefi^ory  as 
(  of  immovable  property,  and  as  the  latter  could 
ected  Ko  as  to  prejudice  third  parties  except  before 

*  of  the  place  where  the  immovable  was  situated 
^  loci),  it  followed  that  a  servitude  affecting  land 

be  created  so  as  to  bind  third  parties  unless  re* 
)efore  the  ju4g^  ^>f  the   place   where   the  land  waa 

*  as  I  know,  there  are  no  special  placaats  which 
»r  the  registration  of  servitudes,  nor  are  there  any 
>viHions  in  the  Placaats  of  1529  or  1598  relating  to 

The  practice  of  requiring  servitudes  to  be  regis- 
pparently  due  to  an  extension  of  the  spirit  of  the 
y  analocjA'. 

^ple    (4.    lo,    7)    provides    that    where    a    testator    or 

law  pn>hil)its  th«»  alienation  of  a  property  a  servi- 

li    not     lie    iinposeil    ui>oii    that    property.      It    was 

argue<l  tliat  where  the  law  prescribe<l  a  certain  pro* 

LL 
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cedure  in  the  case  of  an  alienation  of  land  »••  ^r\iriK 
could  be  imposed  upon  that  land  except  in  thf  sam-  way  j 
an  alienation  was  effected.  This  was  apparently  th-  Mfi 
taken  by  the  Court  of  Holland  when  it  decided  in  1»»2T  t'fj 
tile  (jrant  of  a  st*rvitude  executed  underhand  nr  J^-f  r*-  i 
notary  and  witnesses  could  not  prejudice  the  in**'*'  r*  '" 
<litors  (Groen.  ad  Grot.   Intro.  2.  86.   1). 

The  principle  that  servitudes  must  }>e  re^siir-tl  aja:rj< 
thf  title  of  the  prueflnim  seri'ifnv  in  order  to  l^ind  ih»-  :'.r>- 
cent  purchaser  <»f  the  pracflium  ser^^in^M  ha-s  U^eii  a<ii  ;.•-:  "^ 
tlu*  courts  of  the  Cape  Colony  iPorkh}  v.  T'*tti^rf"n  1  M-u 
2iM):  J^/<^/  V.  Finirie,  2  E.D.C.  4n.  In  thr  Tirt!i--..M  ;:• 
vision  was  made  by  Law  8  of  1>>S0  for  the  r.'-:-"i.i'  •  i 
servitudes  then  still  u n resist eie<l.  and  futurt*  •MT\itiM--  »•'' 
declared  not  to  bind  third  pers^ms  unless  repst»r"i  /  '" 
fKU'tts  a  servitude  would  ajipear  ti.»  l>e  binding:  ••\»-n  ''.  'i.'^ 
not  re^isteri'il :  nay.  tlie  courts  «»f  the  <.'ape  C'»l"ny  '.ei*  .' '^ 
sn  I'ai-  a^  to  h<>ld  that  if  a  jvi-son  purchjWH's  laiiij  -a:**:  ■'« 
knowhd^e  ot'  an  nnretrjstered  s»»rvitu«Ur  the  pi*i>ii'n  ::.  '•  * 
favciur  tlie  Mivitudt*  is  created  can  compel  th*-  pun"  **-"  ' 
all«.w  it^  re^n'stration  {lilrlutnlM  v.  yoult,  1  S.C.  'U2  T^* 
<lecisioii  in  this  ease  is  baM*tl  on  />•  A^'**^  v.  A*  .V'  '  "* 
leading  Kn*;]isli  cast'  (Hi  the  do<*trine  of  notice.  1*  '  *•  *•' 
d«»ubttd  whfiher  this  d<»ctrine  is  applicable  In  a  |»-r>-:i  *^ 
huys    land   witli    notice    of    a    M-rvilwle  verbally  civa>i    *'^ 

fforfts,    but     lH't    registered    mnriil    hgr    lim'i    ^  #•!//*   judjU^'f-'    ' 
Sliipjianl.  .1.,  in  Jmhl  v.  Fouru.  2   HD.C  pp.  tJo  ^t  ^j 

It  is  tnineeessary  to  consider  the  particular  '^rvitcja 
nH*ntion<d  in  tin*  text-boiiks,  jis  they  are  all  ha^  uj*.*  ^ 
well-known    *»ervitudes   of    the    Ronian  law.      I  «ihall  ock^^^ 
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m  chaptor  with  a  few .  remarks  on  some  pamages  of  Orotius 
d  a  short  Hketcli  of  the  history  of  emphyteusis,  which  is 
uwed  by  (trotius  under  servitudes.  Grotius  says  (bk.  2, 
84,  sec.  21)  tliat  by  the  common  law  one  may  build  or 
ant  trees  on  his  own  land,  but  no  one  may  allow  his  trees 
»  overhang  the  ^ound  of  his  neighbour,  and  the  latter  may 
u»e  the  overhanging  branches  to  be  cut  off  or  else  may 
ftther  the  fruit  on  these  branches.  The  authors  of  the 
^httigelernlp  Ohnprrutien  point  out  that  this  is  not  wholly 
»finded  ufxin  the  Roman  law,  but  owes  its  origin  to  certain 
earen  an<l  cuHtoms  so  prevalent  in  Holland  that  (irotiuH 
ilU  it  the  connufm  law.  By  the  Costumen  van  Rhynland  the 
•mer  of  tin*  groun<l  over  which  the  branches  hang  may  cut 
fceni  <lown.  Other  keureii  require  the  owner  to  cut  them 
jwn  at  the  re«|uest  of  his  neighbour.  In  s<mie  towns,  again, 
»e  owner  of  overhanging  trees  gets  lialf  the  fruit  and  his 
eighbour  the  other  half.  The  usual  custom,  however,  was  a.s 
lat«<l  by  (Jrotius  (Rechtf*.  Ohx.  vol.  8.  i>l>s.  .54). 

Emphyteusis.  The  contract  of  emphyteusis  (or  er/jHuht- 
^kt,  as  it  is  called  by  Dutch  writers)  has  its  origin  in 
^  Roman  law.  It  was  originally  the  form  of  contract  by 
'"liich  municipalities  leaseil  their  lands  (/>.  tj,  8,  1;  (tai,  In>*t. 
'  l4o):  but  it  was  afterwards  adopte<l  by  other  corporations. 
•  chief  feature  in  early  times  was  the  long  perioil  of  the 
••ie,  often  extending  to  a  hundred  years.  Later  on  the 
^phyteusis  came  t^)  Ik*  regai*ded  as  a  lease  of  land  in  />^r- 
'^*!'/.  subject  to  the  payment  of  an  annual  rent,  (imtiu^  de- 
*«:*♦  frfimrhtrtxht  as  the  hereditary  usufruct  of  an»>lhfr's 
U04jvable  projKTty,  subject  tn  a  yearly  canon  <>r  •juilrrnt 
»rotiaH.   Intro,   bk.   2,  e.  40.  2). 

LI.  2 
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Grotius  tells  us  that  accordinc;  to  the  Roman  la 
emphyteata  or  (juitrent  holder  could  not  alienate  hL-» 
without  the  consent  of  the  owner,  thouji^h  the  property 
be  becjueathed  to  his  family,  but  that  by  the  Rouian- 
law  this  was  not  the  rule.  Our  law  allowed!  alien 
reserving/  to  the  owner  a  Jum  retnirtiiM  (2,  40.  7l  In 
respects  it  was  considered  as  immovable  property.  Th< 
pacht  holder  had  the  utile  dominium  in  the  projit^rt] 
the  ricrht  of  vindication.  He  had  to  keep  the  pn>peT 
^ood  condition,  and  even  to  improve  it.  Failure  to  jwiy 
for  three  ^-ears  enabled  the  owner  to  resume  poHHessii»u. 

Thf  nearest  approach  to  emphyteusis  in  S*>uth  : 
wtav  the  lernivgs  plaatneii  created  by  the  old  Eam 
Company.  Plots  of  ground  were  originally  grant«<l  ii 
for  the  temporary  use  of  si^uatters.  In  time  theye  "^{xu 
ricrhts  were  converted  into  Ifeningt*  jAaatsen,  subject  i* 
annurtl  payment  of  a  certain  sum.  called  a  rec»mm%h^ 
otht  r  words,  they  weiv  converted  from  a  mere  Oinc» 
ini«»  an  emphyteutic  lease.  The  issue  of  actual  title* 
apparently  delayed  until  174iJ.  In  iHi:^  these  emplni 
Ita^^-^  wen*  converte<l  into  the  perpetual  quitreni  x* 
wliieii  wt'  know  to-day.  This  tenure  is  not  emph\n<rUM» 
is  ;i  spt-cial  kind  of  tenure  created  by  Sir  John  ('r*i 
proclaiiiiition  of  the  (ith  August,  lHi3,  although  tlir  i 
ptM'petual  <|uitrrnt  might  lead  one  to  assume  that  thr  tn 
is  tlir  sanif  as  emphyteusis  (Maasdorp,  Ingtitntf  </  '' 
L'l  "\  Vol.  2.  c.  'S.')). 

Tlir  ruii's.  however,  which  applied  to  the  t»W  I** 
(  rfiKirJ.trn  <]«»  not  apply  to  the  perpetual  tiuitreiit  t<«onf  < 
til.    (  ajK'    Colony.      It    is   a  tenure  »ui  genrriH  Afffta^^ 
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tie-deed  and  on  Sir  John  Cradock's  Act,  though  in  itA 
J  complexion  it  reHenibles  emphyteusiH  {StelUnboech  Divi- 
Council  V.  Myhargh,  5  S.C.  8;  dJ/ynial  Government 
ephan  Bron,,  17  S.C.  398).  As  far  a8  I  am  aware 
^oiUH  or  erfpacht  proper  has  ceased  to  exist  in  South 


CHAPTER  XIV. 

OBLIGATIONS. 

In  the  preceding  chapters  I  have  attempted  to  show  tli«t 
Roiium- Dutch  law  is  the  outcome  of  German  cu^i'.iu^ 
Human  jurisprudence.  It  is  but  natural  that  (teniian  co^ 
sliould  have  l)een  most  persistent  in  that  branch  of  Uw  \i< 
called  Family  law,  and  that  in  those  divisi(»n.s  of  l»w  i 
abstract  ideas  play  an  important  part  the  liighly  'irvrl 
Roman  jurisprudence  should  prevail.  When,  therrf^r? 
turn  from  Family  law  to  the  law  of  Obli^tions  we  nrte» 
find  that  its  fundamental  principles  have  their  rc^'t^  in 
U<»man   law. 

Ill  the  time  of  (Jrotius  the  Dutch  people  undtrr^l"'- 
prineiples  of  the  law  of  Obligations  almost  as  wt-II  «?  *< 
and  the  law  they  relieil  upon  to  solve  their  dilficullit^ 
tin-  law  of  the  drrpuH  Juvin.  This,  however,  had  m<  *^^ 
been  the  case,  for  there  was  a  lime  when  the  KoniAO  1* 
()l»li^aiiun>  was  not  under.sto<xl  in  the  NetherlantU  tirt 
law  had  indeiK^ndently  developed  soDie  principles  i»f  l^ 
(»f  (.'oniract.  and  after  the  revival  of  learning  the  Rootf 
Ciiiii*'  tn  be  usod  as  a  solvent,  so  that  though  the  bulk  t* 
law  of  Contract  was  derived  from  the  Corpuf  Ji^f^  ^ 
wa^  still  a  ;r,)<Kj  deal  <»f  the  (lermanic  element  to  I*  '■' 
in  it.  When,  thereftae.  we  step  aside  from  the  in*"'' 
nl"  lund  a  mental  principles,  and  proceed  to  investift*^^  ***' 
paths   nt'  tlu-   law   <»f   Contract,   we  find   that   ItemM  *•* 
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left  its  mark  in  that  division  of  our  law  an  well  aft  in 
iiily  law.  The  deviations  from  the  Roman  law  are  not 
jffeat  and  so  noticeable  in  the  law  of  Obligations  as  they 
in  Family  law  or  in  the  law  of  Things;  yet  they  do 
^*t.  anci  we  can  readily  discover  some  of  the  traces  of 
niiaii  custom. 

In  dealing  with  the  law  of  Obligations  we  have  to  dis- 
i^ui^ii  U'tween  a  promise  to  do  an  act  and  a  promise  which 
v^  rise  t«»  a  legal  obligation.  Pnjmises  men  have  no  doubt 
de  to  each  other  in  all  ages,  but  the  promise  which  gives 

•  to  a  legal  obligation  jurin  vinculn^m  quo  necessitate 
•triugiinar  alicujus  Holrei^dae  rei  is  only  found  when 
'  idea   of    State  control    has   l)een   well   developed.       BesideH 

•  pn>mis»*  to  |>iiy  a  gambling  debt,  we  do  not  know  of 
y  promises  that  the  early  Oerman  connnunity  regarded 
^p«-cially  binding. 

TAcitu>  certainly  believed  that  the  Oermans  attached  a 
-at  iiiii><>rtance  to  a  promise.  He  tells  us  (Germ,  c.  24> 
M  they  play<Ml  dice  when  sol)er  as  a  serious  business,  and 
fu  >take<l  their  liberty  upon  the  throw.  If  a  player  lost 
Voluntarily  went  into  servitude,  and  {patiently  allowed 
"V'li  t"  Ir-  lH>und  and  s«»ld.  Tacitus  thought  this  a  bad 
►ctice  yet  he  adds  that  the  Germans  themselves  con- 
'ttil    ii    an    hrmourable    thing    to    keep    their    promises    {est 

« #1  />  jH'rrieacii — ipf*i  jidetn  rocant).  In  the  case  of 
iCvr**     therefore,    tlie    Germans    recognised    that    a    promise 

•u-ly    luiuir    slumid    !)♦•    sornpuluusly    kept.       Hut    Tacitus 

^    u^    liuit    the    GtMuians   regarded    it    l>asi-   to   violate    other 

iwi^»H    a>-    Wfll.    iiii<i    that    they    thought    that    no    people    in 

w.  rl«i     wrrt*     suj.HTi«'r     to     iluMn     either     in     war     or     iu 
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keeping   promises   (niUlos  moiioliuin  armitt  nut    n«lr  n 
esse. — Tacit  Annals  XIII,  c.  54). 

At  a  later  period  we  find  the  same  idea  of  thf  «ia 
of  a  promise  in  the  maxims  of  the  people,  ry.  ^m  i 
tin  mann,  ein  ^vorty  piix  trrfrt.  Zuzagen  }fut^ht  * 
(Hein.  Jils.  Genu.  bk.  2,  tit.  12,  sec.  :W7).  Hriiv 
quotes  a  proverb  of  the  Saxon  law  to  show  their  r» 
for  a  promise :  Wer  efiixis  hpiijet  txler  gehtfjet  'Ur  »• 
gdten  and  was  er  fhvt  das  hUI  er  Mett  ludUn  iHr 
becomes  surety  or  who  makes  a  promise  must  earn*  M 
and  if  he  undertakes  t^)  do  a  thin^  he  must  act  up  :• 
undertaking).  The  Salic  law  had  a  chapter  df  *-.* 
jifle.  facta  altcri  debitam  redder**  nuluit. 

The  Dutch  writers  of  the  sixt4*enth  and  .•«event»^uth  * 
turies  who  collected  the  old  (lerman  laws  and  c*»iniBrii 
U|)on  them  constantly  refer  to  the  sanctity  of  the  **\*\  ^n:\M 
promise.  Zypaeus,  (iudelinus,  Cirotius,  Groenewt^n.  Viui 
and  Matthaeus  all  express  the  opinion  tliat  lli'*  ji'*cJ 
iiermans  attached  great  im{K>rtance  to  their  pnuni»<*  1 
promise  was  usually  strengtht*ned  by  the  grasp  mI  :ir  ?» 
{mana  Jinnatlo).  This  in  all  probability  was  couiircteJ  i 
some  old  religious  rite.  In  the  Lejr  Baiurariin'ttih  •tit- 
there  is  a  provision  that  if  several  witnesses  swear  :«■  *  ' 
they  must  give  each  otiier  in  turn  the  right  luii'i 
promise  was  probably  regard«Ml  as  scmiething  »<acr«*«i  *"  * 
gods,  and  this  nui}'  explain  why  tlie  Church  attache!  ^ 
imj)ortance  to  the  fidf*M  maim  data.  We  see.  ther»rf"rr  ts 
tile  early  <iermans  had  a  great  regard  for  a  pnnui^  ** 
that  after  thty  U/came  ("hristianise^l  the  pnMinV  »itl'  •■**' 
shakf   was  i»-ganle<l  as  a  so|».-nm  obligation. 
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promise  wax.  however,  different  in  character  from 
ract  or  Miyatio  juriM.  It  created  no  mnculiun  by 
le  proiiiisKor  could  \ytt  compelled  by  the  community 
out  his  undertaking.  There  was  no  agreement 
uld  be  enforced  by  the  judge.  It  wan  only  after 
er  of  the  State  became  well  estAblinhed  that  the 
>erfonnance  of  a  promine  could  be  demande<l.  In 
»rds,  the  power  of  judicial  execution  preceded  the 
a  binding  contract.  Most  recent  German  writers 
that  the  early  (lernians  were  wholly  anac(|Uainted 
consensual  contract,  and  that  they  only  knew  the 
•  real  contract,"  M'here  there  is  no  promise  to  do 
^  in  the  future,  but  where  the  whole  transaction  is 
lit  at  once  (Schrrnler,  p.  288,  Heusler,  Ivjtt.  2,  225). 
tnge  is  probably  the  earliest  type  of  the  real  contract 
s  to  be  exchanged  for  three  sheep,  they  are  all  brought 
lace,  and  the  owner  of  the  ox  then  hands  his  beast 
the  other  party,  who  in  turn  delivers  the  sheep. 
whole  transaction  is  completed  at  once.  The  next 
>robably  where  one  person  undertakes  to  deliver  to 
w)me  article  or  animal  at  a  future  time  in  exchange 
thing  hande<l  over  at  the  present  time.  In  such  a 
y  investigatoi-s  think  that  the  transaction  was  carried 
(le  debtor  handing  over  to  his  creditor  .something  of 
able  than  the  thing  to  l>e  delivered  in  fnturo.  The 
nid  r»*lfase  iIh-  iirticlt'  ot*  greater  value  by  delivering 
[♦•ditor  tlir  ]>roini>tMl  thing.  The  object  given  as 
*nr  thr  tiu»*  pfrtMriiuiiici'  of  the  contract  wa**  knoun 
//«  (»/>'/////').  aiKJ  x\u'  wIk.K-  transiiction  may  U'  called 
in    roiitract         It*    tin*    dtbtnr    jk  i  fornie<l    his   contract 
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the  vadium  was  returneil,  but  if  he  failed  to  cam*  <' 
acrreenient  within  a  specified  time  the  vadium  liecar 
property'  of  him  to  whom  it  was  delivered.  If  t\w  vt 
the  vadium  was  greater  than  that  of  the  proinisrti 
then  a  considerable  pressure  was  brouglit  to  bear  up 
debtor  t«.»  perform  his  contract.  In  this  way  the  vatfliain 
to  Ije,  as  it  were,  a  nvcidum  juri**  (Fock.  And.  O"^ 
Hiinj.  Retht.  vol.  2,  p.  2). 

Wiien  once  the  State  intervened  and  look  step^  t*- 
out  a  s«»lenni  promise,  the  vadium  came  to  Ije  regar 
traditional  rather  than  as  necessary,  and  so  it  toi^k  tht 
of  the  ff-^ft'.co.  or  rcKl.  The  symbol  sometimes  repres*-iit' 
power  of  the  owner  over  a  thing  {e,g.  ihe  ffsttwa  i.  wh 
other  times  it  represented  the  thing  itself  {ejj,  a  clodi 
tlie  vadium  dwindled  into  some  trifling  token  hke  a 
c<»in.  and  Ix'came  similar  to  the  nrrha  of  the  R<**iui: 
(SchnMlri,  pp.  (58,  289.  721;  Brissaud,  p.  1377..  l)urii 
middle  a^^es,  l>efore  the  Roman  law  of  Justinian  w* 
undti stood,  a  legal  obligation  was  usually  i-endennl  \a 
hy  \.\\i'  jbhs  inamt  data.  The  result  of  a  breach  mC  ^u 
at^^rmnriit  was  that  the  defaulter  was  declared  a  disln 
ai>Ir  iRijiuvr.  Thus  Jan  van  Arkel,  for  not  carryin*:  i* 
a;,n(M  iniiit.  was  declared  iritteloet*,  tntmrel'^f*,  etr^*^'* 
iiu  jfiirttJ  irj,  (Van  Mieris.  G.C.B,  H,  451).  The  next  <ep 
appHiriitly  in  order  to  give  a  greater  solemnity  lo  a  cool 
t<»  rtMjuir*-  tin-  agreement  to  be  stated  before  a  juiliciid  >*i 
Thr  fi'l,:^  nniiin  diiftt  «»f  the  Church  became  the  gi*f^ 
Inifif  ot'  tin*  court  of  vchout  and  schepenen.  The  fiJ'i'' 
t'oi  inula  was  ustMl  at  Xijmwegen:  N<m  MTfifrnii  tmtmHiif  ^' 
J,n',,lni>   intstcr  nmriris  tltdif    vfdilf  ad   manu*  dmrMnt  • 
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r  the   v'fdfl^  disappears,  and  the   formula   in:    Nom  scabini 
}uur     quiKl     covHtifaiuH     cimivi      nobU     talifi     promisit 
tuainif*    fnlis,    A:e.    (Fock.    And.    Oud-Xed.    Bui*g,    Recht, 
•2.  p.  7). 
V'ht^n  the  stiuiy  of  the  Roman  law  had  made  such  progre88 

its  principles  were  well  underst<xxl  hy  the  law^'efH  of  the 
r  towns,  and  its  rules  were  adopted  by  the  higher  court«, 
CJerinanic  forms  and  symlx)ls  gradually  disappeared,  and 
law   uf   Contract    in    the   Netherlands   l)ecame  almost   ideu- 

\%ith   that  of  the  Ccrjmf^  Juru*.      The   tendency   to  deal 

c«'n tracts  on  the  l>asis  of  the  Roman  law  is  visible  in  the 
eenth  century,  whilst  the  fifteenth  century  saw  a  great 
nce  in  that  direction.  During  the  sixteenth  and  follow- 
:enturies  Dutch  contracts  were  almost  entirely  interpreted 
ding  lo  the  rules  of  the  Roman  law,  and  their  binding 
L  was  tested  exclusively  by  the  principles  of  that  system. 
W'  tind.  therefore,  that  when  Zypaeus,  Gudelinus  and 
ius  littve  to  exj)ound  the  law  of  Obligaticms  they  refer 
to  German  customs,  but   to  the  law  of  Justinian.      At  the 

time  there  is  no  doubt  that  the  influence  of  German 
»ui  liad  not  entirely  disappeared.  Thus  it  was  a  maxim 
hi'  Knman  law  that  no  action  could  be  brought  on  an 
iiial  contract — AV  niulo  iHido  non  oritur  actio.  This  was 
tlir  principle  of  the  Roman-Dutch  law.  The  Hollanders 
'teii  i\u'  view  of  their  ancestors,  that  a  serious  promise  wa8 
II..:  -lud  that  legal  etiecl  should  Ix*  given  to  it.  If  we 
1*    ^\\*-    vu'W    tlwit    ill*'   i-arly  (Jernians   attached   si>me   si\nc- 

i"  a  ^«-riou>  pioinivr  or  rveii  if  we  admit  that  the 
^••i>»  ol'  tiif  tifteenth  and  sixteenth  ctMituries  were  of 
'I'li    that     tlh*     eii^toiDs    of    tlieir    ancestor'-    reganled    the 
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proinise  or  fides  vuinu  data  as  legally  binding,  thtrn  w 
understand  how  the  Roman-Dutch  law  of  the  fie%'ent4fent) 
tury  eanitt  to  adopt  the  maxim  Ex  ntido  pa^to  oritur  'i*-! 

That  the  Uutcli   writers  of  the  sixteenth  and   sev^ni 
centuries  thought  that  the  Germans  attached   the  utm'«< 
portance    to   a   promise   admits    of   no   doubt    wliatever. 
authors    above    (juoted    repeatedly    say    so.      This    \iew 
adopted  in  Germany  as  well  as  in  Holland.      Heintrccio^ 
*'  Tlie    Romans   considered  that   there    waw  a  great  di-iin 
between  pacts   and   contracts.      The  former  they  dividtfl 
inula   and    non    niuUi,   and   these    last    again    int"    /^i' 
practoria   and   adjecta.     The  Germans,  however,  wen*  Cf 
ignorant    of    this    distinction,    and    they    attribut^^J    u<> 
force   to    agreements  deliberately  made   than  did  thf  fr-n 
to    their    contracts   entered   into   with   due   solemnity     iH 
Jus.  Germ.  bk.  2,  tit  12,  sec.  330). 

He  also  points  out  that  the  Romans  at  any  nw  w^n- 
opinion  that  the  Germans  regarded  good  faith  as  a  {Art 
their  religion,  and  that  a  man  who  broke  his  won!  wi.*  c 
sidered  infanious.  Such  persons  were  known  a**  <hrlm 
fliren  and  fren  venjetwene  leiUe.  He  shows  tliat  i\w  -* 
principle  appears  in  many  of  the  German  Codefr.  adu  il 
sums  up  the  matter  in  the  following  terms :  "  Pact'*,  thtrrri" 
gavt*  with  the  (jJermans  not  only  an  exception,  but  »i'** 
right  of  action,  unless  the  promissor  was  eitlier  a  p^ 
who  could  noi  bind  himself  or  unless  it  appean:^  "''  V 
nfj/nfiu  that  the  promise  was  merely  part  of  a  jr?*i'  «•'*' 
sfc.  :U()). 

This  was  tht»  view  taken  by  most  of  the  emiornt  lw 
Jmists    of    I  In-    seventeenth    century.      Thus    Grocio*   tfll* 
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«  time  thiH  principle  of  the  German  law,  that  a 
and  HeriouN  promifte  muRt  be  performed,  was  part 
of  Holland.  Hin  wordn  are :  "  But  aa  the  Germana 
of  old  eHteemed  no  virtue  hif^her  than  good  faith, 
etieH  were  not  adopted  by  them,  but  it  was  the 
practice  that  all  proiniseH  baned  upon  any  reason* 
i  {redelyke  (Kfrza(ik),  in  whatever  tenns  expressed, 
*r  the  partieH  were  together  at  the  same  place  or 
a   right  both   of   action   and   of   exception  '*  (Iv«t. 

flicult  to  Hee  how  the  iftlelyke  wn^zauk  of  Grotius 
tu¥i  or  ciiiiHti  leyitiimt  of  those  writers  who  used 
language  can  mean  a  qaul  jyro  quo,  or  considera- 
*  Hense  used  by  English  lawyers.  Those  writers, 
s,  who  refer  to  the  good  faith  of  the  Germans  as 
iMsis  of  their  contracts,  cannot  possibly  mean  by 
rznak  or  anuHi  a  quid  jn'o  qu4K  for  if  they  did  it 
plicable  why  they  should  have  wrapped  up  the 
Huch  ol»curity.      GrotiuH  nays  in  effect  we  do  not 

formalities  of  the  Roman  law  in  order  to  establish 

fur   we    attach   the   same   importance  as  did  the 

)  good  faith  :  all  we  re<|uire  is  that  there  shall   lie 

ground  for  concluding  that  the  parties  really  in- 
bind   theniHelves  legally.      What,  then,  is  this  good 

a  l)elief  that  the  parties  intended  to  bind  them- 
r  than  the  fact  that  a  pnnniHe  was  made,  and  that 
wl    with    the    delil)erate    intent    that    it    Nhould    be 

:'      If    we  give  this  simple   and    ordinary  meaning 

tf*nnuik  or  nntsti  we  can  understand  why  (trotius 
le  (verman  custom  of  abiding  bj*  a  pmnn'se ;  Isit  if 
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we  give  to  these  words  a  meaning  similar  to  the  En^li* 
consideration,  the  reference  to  the  good  faith  of  th^  ri^nuii 
seems  beside  the  mark  and  wholly  misleading. 

By  imduin  jxictiim  the  Romans  meant  an  aj.'P^m' 
which  was  concluded  without  the  necessary  solemnities  whi 
the  civil  law  re(|uired  for  a  valid  contract.  Conse«|UHntly ' 
maxim  Ex  nudo  pacto  von  oritur  iictio  meant  that  an  iffr 
ment  which  was  not  made  with  due  solemnity  couH  n«*r  z 
rise  to  a  claim  in  a  court  of  law.  The  later  c«nniii-nU' 
^ave  t^j  Dfulifiit  padum  a  somewhat  wider  nieanim:  J 
with  tlieni  these  woi-ds  conveyed  the  idea  of  a  r-ntr 
based  upon  the  agreement  of  parties  and  upin  tlutt  4 
( Voet  s  Hf'ijuh^hm,  8,  14,  18).  Hence  when  (ipv-u**-; 
and  ()th»rs  use  the  phrase  AV  nado  jHtcto  oritt*r  'ii*<-  ** 
mean  that  wliere  there  is  a  valid  agreement  U-iW"-!.  * 
]>arties  tliere  is  a  contract  upon  which  an  aeti«ni  fji- 
bn.uglit.  At  any  rate  from  the  thirteenth  century  -n^* 
the  maxim  Er  uadn  partn  (fritur  nditf  meant  that  ;i!  -J- 
an<l  (leli})erale  agreements  could  l)e  sued  up«)n  evt-n  :!• '- 
they  wen*  eiii^'ied  into  without  any  formality.  H-iir-  ' 
(leiinans  could  not  have  recjuired  any  c<»nsid#*nili"n  in  ' 
English  law  »<<nst»  of  the  term,  for  if  they  did  tli-y  ^  •'■ 
have  re«|uired  s<>iiie  formality  l)esides  the  mere  pr»*!  '•  ' 
Contract. 

H^-inrceius,  who  reviewer!  the  greater  portion  of  th*-  aafj' 
(leinian  (Jod^s,  nowhere  suggests  that  they  reijuii-e*!  in*r^  •* 
a  bare  agreement  seriously  entered  into.  He  nowhere:  ^ujiaf 
that  the  ( iernians  re<|uirtHl  a  <fuUl  pnt  (jtut  in  ordtrr  t««  ^Q{^ 
a  contract.  It  is  therefore  most  unlikely  that  Umtia'^ 
ai»peals  t«i  the  respect   of   the  Ciermaiis   for  good  faith.  « 
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ir€  meant  by  reddyke  oorzaak  anything  more  than  that 
?re  wa«  some  serious  agreement  which  gave  rise  to  the 
itract  Zypaeus.  a  contemporary  of  Orotius,  expressed  the 
we  view  tliat  no  formality  was  required  to  make  a  contract 
fKling.  He  is  an  authority  for  the  law  of  the  southern 
ales  of  the  Republic,  and  lie  bases  his  opinion  upon  the 
^non  law  and  (puxl  vuigin  jidei  dat<u  in  rebus  licitia 
henda  sit  nifio  (De  Contraher^da  Stiptdaiianf*,  bk.  8). 
idelinus.  another  contemporary  of  Orotius,  expresses  the 
tne  view,  and  also  }>ases  his  opinion  on  the  fact  that  the 
riy  (lernians  esteemed  good  faith  Ijefore  all  things  (1.  8, 
5,  })orrt»). 

Vinnius  (nd  Innf.  3,  \{\,  1,  n.  4)  says  that  an  infonnal 
re<fm<*nt,  providt'd  it  was  maile  seriously  and  delili^rately, 
/e«' a  right  of  action,  and   he   attributes   this  chaui^e    either 

the  Canon  law  or  to  the  fact  that  the  ancients  regarde<l 
y  hrt'ach  of  promise  as  an  immoral  act.  ^ire  httc  ^^x  jnre 
mtijUcin.  fjunre  juris  ii}terprffatitnie  innduit  f^iv**  f.r  fo 
\4id  p4»Mf*^rinrihtfs  s^iecnlis  cjrtire  f^iMum  fnit  etiam  in  nudiM 
ctiMjidi'in  fidlere.     (JrotMiewegen  {ad  Hod,  2,  8.  10>  was  also 

opinion  that  an  informal  agreement  wouM  supjxirt  a  valid 
tion.  imtrihuH  lupstris  e,r  nudif  fsnio  non  Bttlum  exreptionnn 
'*  ^t  ftrfuniftn  coni/)etere  coDHtdt. 

Paul  V<H*t  (ad  [tint.  8.  14.  o).  the  great  commentator's  jniter 
^^  m^mi/rinc,  is  also  of  opinion  that  the  law  of  Holland 
''>pttd  tht*  maxim  Ex  vudn  jHicti^  oritur  ortio.  He  points 
^t  that  ill  Fri«vs]and.  where  the  Komaii  law  was  more  rigidly 
*now»'fl,  tin*  maxim  of  tlu»  civil  law.  Kx  nudn  fnnfn  n*ni 
ntur  iiriiu.  wa**  the  practice.  Ht*  attributes  the  practice  of 
l"llan<l    to    tin*   enstoms    of   their    forefathers,   and    not    to   the 
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iiiHuence  of  the  Canonists.  The  fact  that  he  pi»iut-«»  mu 
difference  l)etween  the  law  of  Holland  and  of  FrieHlaii*!  •• 
clearly  that  in  his  time  it  was  retarded  as  a  tiutt« 
considerable  importance  that  no  formality  wa>»  ref)uir>- 
Holland  in  onler  to  make  a  conti-act  binding.  wliiU 
Friesland  a  mere  agreement  did  not  hrinji;  with  it  s  i 
of  action. 

Jan    Voet    discusses    the    (|uestion    in    his    Heginft^i^u 
Kerhfs   (bk.    8,   c.    14,   sees.    18   and    14),   and   tells  u«»  thi 
nudt^    pact    is    one    which    depends    on    a^^reenient    al'tii'* 
that  such  a   nude  pact   has  the  same  effect  as  a  fiiriiuii 
tract     provided    it    is    made    seri(msly    and    delibemtrly. 
words    as    <riven    in    the    Dutch    translation    of    the    A7f.M 
Juris    lire    as    follows:     Ef^it    U<H*t    retxlnuj   m  h^t    n-rlL  n 
hhntfr  en  enkele  fnif'leu   nm  een  or^vfenknm^t  fjfMt4tft.     . 
hlijkf  ill  eertydx  diKn*  7  gehrnik'  aavgennmen  U  ztju    ij' 
nit  ffii  Uloitt  fn}    enkpl    retiltiuj  actie    ijege»'en    worlf  :*•• 
ccn    rrnlrtnj  nil  dr   knirht    run    eeiu    htezetji/imj   h^^jt .  U 
(rjf  njfs  (dlren  erineren    daf    eriiMig    en    orenUtrhU   f«    ' 
hr/nrhi)   run  dr  (PidteddrhtZfi^irw    nteMitoze   en    auuuiU  ••- 
liny    iPiiiiiiii     uicf    beMliiifenderwyze    ztKt    ze    7    tutrin^n 
rrnsfi'hfh    nuier    nf  rerhneUnH  (jeicyze  of  ait  h/erterw  ^n 
ii iidt  I'x  dtund*'  lets  nnn'thrt^ngt)  maetert  ti\fnleii  i>wlermh»\ 
dtif    lilt    dif    idb'^n}    niet    nit   tleze   eene    ferbinbenij*  '«  " 
gilmri'ii    mtrdt.     En    t   Zfirr  hoxidt  (mJc  het  PaUMflfflie  »vfi' 
driikhhik  *j*'iH»Hif  hi.     En   ictf  zien  im*«felijhi  de  Uk^^^  '«* 
hrdt*iit<d(ifgs    ircder    tot    dr    een    rondigheid    niw  V   rtckt 
rtf/L-rrcii  (ft'ht^iclif  tr  zijn.      This  little  work  of  Viiet  w»  i 
(»t   tli«-  principal  stmient's  text-lxK>kH  in  the  eij^hleeolh  crtiW 
and   i>-  »jU«>tril  vtry  freely   by  Lybrecht. 
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kfMiM  ap^H-iu.  therefore,  that,  at  any  rate  dnrincf  th<*^ 
enth  century,  such  authorities  as  Orotiu«,  Gudelina^, 
s.  (fifjenewecreu  and  the  two  V(K»ts  were  of  opinion 
le  law  t»f  HoUaiul  flicl  not  recocrnise  the  Rr>man  doc- 
hat  v>ine  fonnahty  was  re<|uired  to  e^ttabliRh  a  con- 
>ut  followeij  the  practici'  of  the  (lerinans  and  of  the 
^t>.  and  only  re<|uired  (I)  consent:  (2)  a  voluntary  and 
Ut-  ai^reenient :  (S)  persons  capable  of  contracting:  and 
a)rr**eni»»nl  pliysioally  possible  and  not  contrary  to  the 
^♦*ns«*  of  the  coinniunity. 
ut{li    s.»nie    auth(»rities    think    that     the    oriifin    of    the 

Kr  nmln  fhicto  orifttr  net  in  is  to  Ije  soujjht  in  the 
law.  it  seems  to  U»  more  probable  that  the  Canonists 
tin-  enwtom  pn*val*Mit  amoiij^rst  the  Oerman  nations  of 
I    Kuro|H*.  and   inc<»HM)nited    it    into    the   Canon    law    as 

tiM-  Jus  gentium  of  the  middle  ages.  Whether,  how- 
h»*    lat»r    Roman- 1  hitch    law    re<piired    more  than   a   de- 

agret'iiMMit  is  \\  (juestion  which  still  forms  part  of  the 
trnfrrsHtit  of  South  Africa.       If  we  regard  the  question 

puivly  lii>t<»ricrtl  suindjioint  it  would  appear  that,  at 
t*-  in  tin-  tii-st  half  of  the  seventeenth  Century,  there 
)  almost  unanimous  opinion  that  no  fonnality  (an<i 
n-  no  con*»idfration  as  re(|uirrd  by  Knglifth  law^  was 
ry  to  »'nabU*  a  |KM*son  to  sue  u\xn\  a  contnict. 
i  \A.**u\\r\i.  wln»  wrote  in  the  second  half  of  the 
♦•Tith  e»'iitury.  in  his  ('pusiirn  Fonn\>*\i<  (4.  2.  2)  s*»ems 
•t  a  diti»r»'iit  « •pinion  hut  hr  ap|)ears  t<»  stand  al<m»*  a»* 
i"ld«r  «.f  th*'  \  i»-w  that  Kr  mnhf  jt  n'ttt  mm  (frifnr  (ictl*K 
1  14  !h.  irt'i'irini:  t<>  thi^  pa^sagr  of  Van  I^^euwrn. 
,'iftiuM  ertfn  f'Ht  Si)Huu    t'ff ,1   Ijreinren  (iH^rreiiH  id  in  pni.rt 
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qiKoqxu  receptum  esse  quod  ex  ntuio  /xicto  nriio  non  i 
Dekker,  Van  Leeuwen'^  annotator  and  no  mean  lawyer 
taken  pains  to  show  that  Van  Ijeenwen  is  wron^.  It  i« 
worth  noting  that  in  his  Ronnan-Duteh  Lntr,  a  lat^"  i 
than  the  Cetxsvra  Fomxtns  and  more  excltwively  devote 
Roman-Dutch  law,  there  is  no  such  statement  as  i«  ermu 
in  the  Cev>tii.ra  Fm^iiMut, 

If,  then,  we  accept  the  view  of  Orotius  and  Voet  *•*  • 
exposition  of  the  law  of  Holland  as  it  prevailed  in  thf  ^\ 
tt^enth  century,  it  becomes  somewhat  difficult  io  v**  «! 
and  in  what  way  the  law  and  practice  of  that  tiro-  i 
altered.  From  a  purely  historical  point  of  view  it  »■■ 
therefore  appear  to  be  more  probable  that  the  R<»nunl^ 
lawyers  disregarded  the  formalities  c)f  the  Roman  l«w  i 
adopted  the  simpler  rule  that  if  a  man  ma^le  a  !<ieri(iu«  w 
d»*] liberate  promise  he  should  abide  by  it,  even  tlnmirh  ti 
was  no  consideration  for  the  promise  at  the  tinif  ^^rt 
was  made.  When  we  view  the  matter  from  an  ethical  <i 
point,  it  seems  to  require  a  great  deal  of  special  plv*iiD;; 
<Miable  the  oi*dinary  man  to  see  why  a  promi^  wiih"a 
<ronsideration  should  l)e  less  binding  tlian  where  the  '/mi 
<fun  is  a  pt»ppercorn  or  a  mere  fanciful  conHiderati<»n. 

In  th«'  ("ape  Colony  the  Supreme  Court  in  a  •*»rif-* -^ 
vi>ions  has  held  that  a  contract,  however  HerioaH,  whiek  » 
not  l^ised  upon  consideration,  could  not  be  sued  uprw.  *^ 
the  present  Supreme  Court  of  the  Transvaal  as  well  i^  * 
late  High  Court  and  the  Court  of  Ceylon  have  expn^** 
opiin'on  that  C(»nsideration  is  not  necensary  to  upboM  i  *"** 
proniisH,  and  that  therefore  the  maxim  Er  nndo  /w**  •* 
4trifnr  nvtiu  is  not  a  maxim  of  the  Rciman-Datch  !•»    '^^ 
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i:  Louisa  v.  Van  den  Berg,  1  Menz.  472;  Jacobsfm  v. 
n,  2  Menz.  221  ;  Alexander  v.  Perry,  Buch.  1874.  p.  59; 
t  and  Van  der  Ment'e  v.  Secretan,  Bt)Ofi  i('  Co,,  Foord,  5>4; 
ud  Seerftary  v.  DatHdmm,  Buch.  187(1,  p.  131;  Temtni  v. 
fi\  21  S.A.LJ.  202.  TraiiHvaAl :  RiM^d  v.  Widbvch,  [1}K)4] 
87.  Ceylon:  Zi/)^m  v.  Ruchamin,  22  S.A.LJ.  1()9.) 
hen  I  «ay  that  the  Germans  did  not  adopt  the  formah'^ni 
\  Romans,  I  do  not  wish  to  be  underNtood  to  mean  that 
contracts  were  entirely  void  of  forms  and  ceremonies.  It 
he  incorrect  to  suppose  that  the  contracts  of  the  (ter- 
were  not  also  in  many  cases  attended  with  certain 
tal  forms.  Tlie  difference,  however,  Ijetween  the  forma- 
)i  the  R^jmans  and  of  the  Ctermans  was  that  the  former 
ed  as  great  an  importance  to  the  circumstances  attending 
"oniise  as  to  the  promise  itself,  whilst  the  latter  looked  to 
nr3n)ise  as  the  essential  part,  and  regarded  the  syml>>lical 
vhich  attended  the  promise  as  mere  evidence  of  the 
KnesK  of  the  contracting  parties.  In  certain  cases,  how- 
ls in  the  sale  and  transfer  of  land,  and  in  the  contract 
Hum.  the  (termans  exacted  as  great  a  formalism  in  their 
-cts  as  the  R^>mans,  but  on  the  whole  the  formalism  of 
eniiaim  was  not  so  strict  as  that  of  the  Romans, 
om  the  twelfth  century  onwai-ds  the  (Jennan  nations 
U)  get  rid  of  all  unnecessary  ceremonies  in  making 
ict«i.  and  regarfled  the  consensus  of  the  parties  as  the 
ial  ♦'I»*ment  of  ♦•very  agreement.  This  ilisreganl  for 
was  no  doubt  greatly  ♦'ucouraged  by  the  <*cclesiastics, 
'^  authoi*N  of  tilt*  Canon  law  strove  to  do  away  as  much 
^ibl»*  with  forms,  and  to  give  full  authority  to  the 
f^te    and     serious    promises    of    the    contracting    |>artiHs. 

M«2 
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The  mail  who  broke  his  promise  won  regarded  as  m  h^^^ju 
and  he  mii^ht  freely  be  sti«i^iiiatised  as  a  Mrheim  eith< 
\v<»nl  or  picture.     Svhehit  dui'^'h  fK*himpfen  mler  ttchamlij^ 

Heiice  when  we  eoine  to  consider  the  variiius  cffle 
hiw-lMHiks  which  were  in  voi^iie  in  west4*rn  EurofH*.  %• 
tliat  they  no  l(»n^er  adopted  the  divisions  and  distincti* 
the  Roinjui  hiw.  No  doubt  in  many  eases  the  teriiiiii 
mI*  the  Roman  law  was  ret«ine<t  but  the  exact  iiirftiiii 
terms  was  no  lontjer  tlie  same  as  in  the  «lays  of  ^u< 
H^-int*ccius.  in  defiling  with  this  part  of  the  subject  >Ay* 
wr  may  disiv^jard  the  divisions  of  the  Roman  law  iiit" 
tt'iirtiis  innmintft  t't  i'tUKtiniikUti.  I'^aleM  rf  rerlmilt*  ' 
V'L'i  tt  sfrirfi  Jttrls  In  their  place  lie  pru|K»e*»  a  Ai\ 
into  nui'f'ufiifurs  jn'i ncijHileK  and  cinimttion^M  ii^it^nruf 

iJy  ronrenfio  heupjim  the  jurists  of  tlie  middle  a^  a 
ji  c. •hiiact  by  which  I  a^^ree  that  somethiui/  should  »r  :• 
t  m«-  or  d<»ne  for  me  by  another  without  any  rvimin 
ti-  li  Iniiii;  duf  by  nu'  to  the  other  party.  Tlii-  Cia?»i* 
iiie!nd«-  sucli  contracts  lUs  donnt'nt,  cnHunt^Lttti tn.  *«••*'* 
j'!'*'  <i  rut  lit   and    iittt  inlatu  in. 

\\y   rintr,  ,,tii»   firinri^Mtlis    they    meant    bilateml  o-wf" 
ill    uliieli    ihf    obliVatiuns    were    niutuab    such    a-    vii*-    i*! 
|Mitii.i^liip.    i>v    contracts    of    the    nature    of    tin*   '/*■   "■ 
/./,/-.    t'f    fiirins   contracts    (Hein.   .///x.    (ienu.    bk.   2    •'* 
^.  «^    .S.')2  ami   .*)7!h. 

.ViiliMiii^h   we   Hntl   the   wonls  si^ntU^tu»,  sti^ttii:  frn^w^- 
li^'i   ill    th.    ( irrman   C'o<le.s   and    by   Roinau-Ihitch  wrilrr^ 
ii.iivt    rrhMinlMr  tiiat   the  technical  meaning  which  the  ft** 
iuii^t>-  atlaclu-d   to  the  W(»rd  stipalntU*  was   ae%*er  pven  I'' 
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juriHts  trf  wt'Htern  Em-ope,  aim!  certainly  not  by  thoHe 
and.  Tlie  won!  ifipulnfuf  came  to  mean  any  a^^ree- 
;tween  parties  in  whatsoever  way  it  mi^ht  have  been 

about  (<iroen,  ml  Innf.  3.  tit.  UO- 
)rdin}^  to  Uie  ancient  Roman  law  a  stipulation  wan 
unless  the  parties  einploye<l  the  solemn  worfln  which 
r  re({uired  in  order  to  make  the  promise  liindin^. 
:>niise  must  lie  made  in  reply  to  a  <|Uestion,  and  the 
ised  must  Ik*  I^tin  words,  such  as  MfHnidcfff  M^hrndfo; 
isf  irnmufto;  fide  dtthisf  dufnK  A  «|uestion  in  <treek 
d  by  a  Latin  woni  ci-eat«Hl  no  binding  contract.  The 
>f  the  (|Uestion  and  answer  was  to  prevent  any  con- 
and  to  assure  that  \hA\\  [Mirties  clearly  understO(j<l  *n\e 
(Gradually  the  rigour  of  the  ancient  law  wan  bmken 
io  that  in  the  time  of  Severus  if  a  document  •*tate<l 
pr«>mise  had  been  nuid«.v.  the  law  presumed  that  it  waH 
y   a    formal    stipulation    (Roby,    Romnit    Imv\    vol.    2. 

i«lea.  howfver.  that  the  twn  ]»arties  were  pivM?nt  and 
{Ue^tion  was  put  and  answered  prevailnj  even  in  the 
f  Justinian  (//*N^  8,  1.5,  1).  Hence  it  was  accepted 
'  answer  should  follow  closi*  up<»n  the  «|Uestion.  and  a 
iterval  wuuld  prevtMit  any  oblii^ation  arising.  Thun 
in  the  DvjeMf  (45.  2.  12  pr.)  that  if  there  an*  tM'o 
who  desin*  to  contract,  ami  one  promis«^  l«»-day. 
lln'  oihtM*  |»roinis»»s  tn-iii<»n*(iw.  tli»»y  do  not  e««n»»ti- 
i»    eo-ih'hiMix.    fur    tlif    M»t*tni«l     iv    \\n{     }n»nii<l    \i*     #»♦ 

HI    tfititft'in     inftj/itft    *  n  III    nni     ihtMhi^tt    ilit-    rtMiinnni*  I'ttty 

•»iH*  |«irty  askt'd  tin*  «jUf>ti«m.  and  tin*  <»lh»*r  lia<l  to 
••    reply    within    a    iraisonal»]«*    liin«*.   n«»t    lomj,.!-  than   a 
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day.  it  followed  that  a  person  could  not  as  a  rale  exact 
pr^nii^ie  on  behalf  of  an  abfiientee.  To  this,  however,  t 
Ri^nian  jarists  made  this  exception,  that  a  pemon  coaM  Ktip 
late  on  behalf  of  one  in  whose  power  he  was.  Thi«^  i^  a1 
trxpnrsstKl  by  sayin^:  that  a  contract  can  only  I*  enforcHl  ^ 
out-  who  ha>  an  intei-est  in  it  and  is  a  party  t<i  it.  An 
stipulation,  therefore,  framed  in  the  interests  of  an  (iat*i4 
wa**  invalid.  IHrectly,  however,  the  jurists  of  the  middle  «jp- 
t-aiuf  to  disre^i-d  the  strict  fonnality  of  the  MiiniUttw  $» 
did  away  with  the  necessity  of  Cfuestion  and  answer  i*-' 
l0.\i^^)}tf}*.  they  extended  the  scope  of  the  verlial  oWipif* 
far  Wyund  the  limit.**  of  the  Roman  law. 

The  alolitiuu  of  the  technical  ntlpulatio  had  far-rt«rl.iiJa 
f"P.^e*[Uence>.  As  the  parties  were  no  longer  reijuiivl  t"  n 
pi- "-flit  «»r  to  put  <juestions  and  i*eceive  the  answer*  in  tirr 
nwii  iutelv^t^.  a  \erUil  contmct  could  be  made  hy  an  tp-o* 
an«i  a  pDaiUM*  cn»uld  be  enforced  though  made  on  Wliiii  -^ 
a  t:  iid  j»arty.  By  the  Roman  law  if  a  penon  pn.Hui«*J  *• 
(!••  an  act  it  iiieaut  that  he  himself  was  to  do  it.  uA  *^ 
c-  i;M  ii«»t  U'  held  U»und  if  he  pnanised  that  the  act  *!»'**'' 
iv  •lilt  b\  an«»tlier  unless  a  ])enalty  fur  non-perK»niuin'* 
>\a'-  :i«I'ieti.  or  unless  the  <|Uestion  and  answer  were  \»Ah  • 
traiii'i  tliat  it  \va»*  clear  that  if  the  third  fjarty  JiJ  »* 
jHif. .!iii  tlu'  act  the  pninn*ssc»r  was  obliges]  to  do  it  Bot 
iK'W.uiay--  such  a  pmmise  implies,  even  though  n**  |n**} 
Ir  stipulate^!  tV-i.  or  ii«»  mention  be  made  that  the  prKiit**' 
wil!  .1..  ihr  an,  that  the  promissor  will  see  that  tht  thirf 
jKiry  .]..♦•>  thr  act  or  else  he  will  do  it  hini'^elf  ^f  P' 
ua;.  j^.'x  »(ii..tiuN.  :\,  :\,  :\ ,  Voet.  45.  1,  5). 

rii»    raiii»n    law   reji-cttHl   the   rigid   principle  of  tlir  R«^ 
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io  itlt^ri  Htipahiri  fH>t^«i,  and   adopted   the  rule  that 

^M  promiHed  that  a  third  pemon  woald  do  an  act  he 

tly  nnderntood  to   liave  promised   that   he  wonid  nee 

r  act   wah  performed  (RitterhuimnM,   Different   Juris, 

Cmi(m,    bk.    8,   cb.    6).      GrotiuH   in   diMCuminff^  thia 

nays:     **  No   one   can   make   a    promine   which   ahall 

in|(  on  anotiier.     C<m»eqnently,   if  any  one  promiiiea 

tiiird   person  nball   do  or  giva  Mometbing,  he  ia  with 

rntuod    to   mean    that    he   promifHfM   to   cauHe   each   a 

>   bapi>en'*   (Orotius,   8.   3,   8):    and    Voet   adds   that 

the    promiHHor   dieH    liis    heir    can    be   compelled    to 

the   promise    made   by   the   deceaned    \h   carried   oat 

5).      In   Hucli   H  ciiKe,   therefore,    if   the    third   peraoD 

t    do    the    act    which    lias    been    promiHed,    the    one 

ing   party   can   sue   the  other  either  to  tsce  that  the 

one  or  else  to  pay  dama^^s  for  the   non -performance 

ct. 

1  what  lias  been  said  above  it  \»  clear  that  by  the 
law  a  stipulation  made  by  one  party  for  the  beneKt 
rd  fiarty  could  not  have  been  sued  upon  by  the  third 
ir  he  was  not  C(»nsidered  to  have  a  pecuniary  interest 
tipulation:  A'<<  in  iMiytitione  vunsMet'^  qmu  pecania 
"WanV/ii^  IHtMUht  (iJ,  17.  1.  54).  The  Rouiaus  got 
i>  ditliculty  by  attachiuj;  a  {jenalty  to  nou-perfonn- 
riius  the  Koiiiaii  stipulator  would  not  be  bound  if  he 
I  iirtiniiati\fly  to  the  question  DubiMue  Titio  serram 
Allele  Titius  wii*^  II  tliiiil  party.  Hence  the  stipulator 
Sj  HUH  (lethri^  Cfittam  innnnu^  mihi  dabit*  f  Heiv 
.i«*  ;i  i»ecuiiian  intere>t  to  the  siii)ulat4»r  in  the  per- 
»'    t»i    the    CMiituirL    ami    he    couhl  sue  for  the  penalty 
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thout^h    Titius    himself    could    exact    neither    the    ]»*Tf<*rni 
nor  the  penalty. 

This  technical  difficulty  was  done  away  with.  .in«l  mv 
that  the  Roman-Dutch  jurists  In  the  time  of  <Brfaiii«>  !.«•  ; 
reco^nise<l  the  principle  of  the  Roman  law  al»«»vf  •-iniiK-ij 
(Jrotius  allows  the  third  party  to  sue  in  ^^everal  ra**-*  w 
he  could  not  sue  by  the  civil  law.  Thu**  he  say**  i-'J  v 
'  Hut  a  simple  stipulation  in  favour  of.  or  acct-pianrt-  i 
third  party  (except  for  one  who  can.  as  states!  alu-v**  .it* 
a  personal  claim  through  another),  is  null  and  \<>i«i  'lu 
made  foi-  tho  service  of  (»o*l,  or  for  llie  po<tr.  ••!•  nn  — 
acceptor  has  himself  an  interest  in  the  •^anif  ''r  a:j.*^ 
|>*'nalty  is  thereby  impose<l  n|X)n  the  pronii«**«<M'  iii  fa* 
n()n-perf(jrmance :  hut,  l)esides  the^^e  exception'*  ;%-  *-\r.'] 
more  reirarded  with  us  than  le^al  •*uhtl»*tieH,  a  tliipi  !•-• 
nifiy  accept  the  promis**  and  thus  <ic(|uire  a  rii:ht  urii'-"- 
proniis.sor  revok**^  the  promise  l>efc»re  ^uch  uro-j-i.iiio*  '■>  ' 
tliird  person.  (Ir«»tius  theiefore  r»M|uii»»H  th**  aropuir* 
tli»-  third   party   in  order  to  hind  the  pmniiNHnr. 

<  iiofiiewr^en,  hn>vfv»*r.  uses  nH»re  «;t'n»*ral  t»-iii>  .*"■ 
<*<)rdini;  to  his  vit'W  a  Ntipuliitinii  nn  In-half  ••!  .1  ti'ini  |* 
is    .|uit»'   vali«].    and    i;iv»'»^    thi-    third    j^arty  a    i!;:li'  -t  «•* 

/////'•       Ufffnhiis      IhhUi  I*IU'<     f'.i'     lltffi**    fHtfttt    ilfttut     •»!'/"   •'    •'• 

hiudit  t'lff^ri  nh/iifiifiit  nrffniritt* r  {*id   Iii**f,  '\,  2**.  I-*    '»       ' 
ad(»pts    tli«-    same    \  ii'W.       His    words    ar»»:    <^"m.    •' 
fniilifnns    ithfninif,     *'  tt  n  nnjnftHtiuv     filtfri    «»*-»y*»*    •«-    *****    ' 
^tifmltiri   tt,lru    nt    t't   ihnninit  *'.§•  MtifHtltitinnr   ^#r»i»  Ml ></•'•»<   ■ 
hrttit   ft  units}   tirti(t  f'i  ii   fti'ttfUitifttre  **fMfmt    H*»n   **'. 

\'an    Seh«Itin^a.   in    eonnnentini;  on  thf  pjis^**;;.-    *X  *•' 
aho\f     cit'-d.     adopts     th«*    vifWs     of    linx^nfvvej^-n    aiiJ   »' 
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Van  drr  Keennel  {Then,  510)  cliffers  from  lx>th  Voet 
n)eiiewejfen.    and    thinks    that    a    third    party  will    not 

a  ri<(hl  to  sn**  merely  U»caiise  Ixitween  two  outsiden* 
ilation  ha«  J)eeii  made  in  his  favour.  But  even  Van 
t*HHel  is  prepared  to  a<hnit  that  if  the  thin!  party  has 
d  the  l)enetit  of  what  was  stipulated  in  his  favimr  he 
tf.  so  also  if  he  is  a  public  notary.     Why  the  notary  is 

a    more    favourable    position    is   not  stated.     Van  der 

seems  to  preftM  the  view  of  Van  der  Keeshel  (bk.  I, 
*ec.   :i). 

cker.  the  commentator  of  Van  l^*euwen,  diM:usMMl  the 
n,  and  seems  to  av^ree  with  the  view  of  (inK*newej/en 
L  bk.  4,  e.  2,  .')  (/O  U).  Dekker  takes  the  view  of 
cius  (/>r  Jnrt'  (rrrm.  bk.  2,  sees.  :J4G  and  -Wt ),  that 
rmans  had  in  this  resjK*ct  nuMJitieil  the  Ktmmn  law.  ^d 
»e  true  statement  of  the  law  should  be  in  the  words  of 
(//"/.  Il*'rht.  .S,  21,  40):  "Tile  custom  is  that  whenever 
•  stipulated  something;  for  another  of  which  hi*  after- 
appro\«'s.  a  claiui  may  Ix*  made  by  him  for  it.  1  am 
an-  that  this  controvertetl  point  has  l>een  ai^jue^l  and 
in  any  S.mth   Africiin  court. 

a\e  frtMjuently  iiad  to  refer  to  the  fact  that  the  Koman- 
law  did  not  recoi^nise  the  inUri'i  f^fffstns  of  the  Koman 
riii>  i>  of  importance  in  the  law  of  <  )blitrations.  for  by 
kil  laiw  a  -ittjfu/'itfn  Ix'tween  a  father  and  a  son  in 
I.  ,,,!<  r«»uld  not  In-  fnfnirtd  ;  but  by  our  law  >nch  a 
•I  will  I).-  jMilt'ctly  vjilitl.  an«l  tlu*  s..n.  pr^N  idrd  ||.'  i^ 
"f  •iiiHn('i|»at»'d  ran  sii**  u|M»n  sueli  a  <*«nitiaet. 
'la.i  ii.>\v  j»avv  <.\»-r  to  lln-  r<  »iisidfrali«  >ii  ..l'  ♦ii.-  in-MJiti- 
^  wljhli    \N.i.-    iniio'lucrd    into    thi-    l{Mman-l>uich    law    in 
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some  of  the  different  well-known  branches*  of  the  law  a 
Contract.  It  is  unnece88ary  to  deal  at  lenf^h  with  nd 
contract**  as  depimtuin,  Cinnm4>datit.in,  inutuum  or  a^oer  fa 
the  rules  of  the  Roman  law  which  apply  to  thes^e  cuotiicfi 
have  l)een  taken  over  almost  in  their  entirety  by  the  Roiimo- 
Dutcli  law,  provided,  of  cfmi-se,  they  do  not  coufliet  with  tiir 
fundamental  principles  of  the  latter.  The  Hniall  dmivpiim 
here  and  there  need  hardly  be  touched  u|Ain  in  .«<•  hriff  * 
sketch   :vs   this. 


J 


CHAPTER  XV. 

SURETYSHIP. 

far  tlu»  jfreateHt  poi-tion  of  our  law  of  Huretynhip  if*  de- 
I  tnnu  the  Rotnaii  law.  Thei*e  ai'e,  however,  several 
iiaritifs  in  the  law  of  Holland  which  owe  their  ori^n  to 
pu'^tcmiM  of  the  (lennanN.  It  will  therefore  not  be  deemed 
i»f  place  if  I  ^\\e  here  a  short  historj*  of  the  law  of 
y?*hip  as  it  has  been  developed  in  Holland  and  the 
li)M»uring  States. 

*«»iitnicts  of  suretyship  were  well  known  to  the  Germans. 

-    wtfif    like    the    Roman  JulejuHHume^,   contracts    Ijetween 

nlitoi    and   some   pei*son    who  promised   to   pay   a  debt   in 

thf    principal    debtor  could   not   pay.     The  sureties  were 

'time**    called    radii  and   sometimes  ifPsiUt*  by   the   writers 

hf    middle    ages.      The    contract    called    radium    was   one 

\i    \KAs    attendeil     with    considerable    solemnity,    and    does 

always  apix*ar   to   have   had   the  same   meaning.      Thus   a 

[nan    c<>ul<l    makt^    a    conti*act    to    pay.    and    further   agree 

if  he  did  not  pay,  his  creditor  could  exact  services  from 

ill   |>ayment   (»f   what    was  due   t*f  Utco   radii    in    alterins 

^fatfin   cuminittere  (Xooi-dewier.  p.   188).     Tlie  usual  solem- 

was     the    cutting;    oti'    of    the    hair    of    tlu*    |)ei-s(>n    who 

»r.M.!.'<i     hiinst'lf     to     iiis    crtMlitor.    and    placing    his    head 

i-t    !h»'    arm    of    tin*    latter    {ihid.  p.  HI).      In   this  cas«'  tiie 

iiiaii    pl»*<ig»M|    liis    person.       He    niigiit    also   ple<lgf    hi*»   im- 

^a'»|.'    proiMTty    by    way    o{    vadium.       An    accused    pei-son 
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iniv^ht  also  amt*e  to  appear  Wfore  tlie  court  bj*  a  cinitiv 
vafliuin,  and  tlu?ii  his  failure  to  appear  would  jn»tit\ 
iinprisofunent. 

Thii  contract  by  which  a  fret*man  pleil^e<l  hi**  \t^i^  . 
also  called  ii*'iK»d,  !f*j»fl  or  ghijuel,  (rljn^l  was  thn-  .i  t-n. 
j)le<l;^e,  and  if  the  pel-son  who  entrre<l  into  ilii*'  liiH 
siuvtyship  could  not  j>erforni  the  terms  he  ci>uld  !••  •< 
up  until  the  contract  was  j)erfonne<L  It  is  from  iM*  « 
!f*iifl  that  th»*  Dutch  wonls  tjyzelnar,  a  h««tajj*v  Aij«i  / 
liiHf.  ar»»  dtMivt'd:  tlu*  latter  cainie  t<»  nit-an  civil  iiiijn«*':i!. 
'I'lit'^t^  two  forms  of  contract  were  U»lli  ciujm*!*!^]  '. 
soitMini  a  nature  that  the  surety  was  rt^^anh**!  in  t  ■•■  '^ 
lii;lit  as  if  In*  wimv  a  princi}Mil  debtor.  Such  a  mii»-*v  ■' 
in 'I   claim   the  Utnrjirm  m  oiiHaiM. 

In     1.S27    tilt'    Ih'shop    of    rtr»*cht    pr«imiMil    tli»-  *■: 
Holland  a  crrtain  snm  nf  money,  and  a^retil    r#*'M   •'  ■  ■ 
it'    in»un    tlu*   ap|M)inted   day    he   ijiil    not    j^ay   th*-  Hi  :»•} 
]\i'  ami   his  suirtit»s  wonhl  come  to   tli«*  city   of   I^-vi-i-  '• 
inn    and    ih»*y   \v<»nld   there  rt*main  until  the  monrv  •»■'•  j 
A    irasi.    tlu.r«l«»»*.    which    c«»st    a    *;rt*at    il^al    ••!    ui-i'} 
wiiicli  hiii;:ht  It-ad   tn  the  calamity  of  tht*  1h»hi   U*ih^  .*•*•• 
I  "I     drl)i.    was    rallfd    a    //'/:W    tiuml.    i.*-.    an    •*\|»^ii'':\*  ' 
( N«>'iid«*\\  itT.   pp.   270  *t  st<f.),      iS(»me    of    the    t«*riii.i:»   '•*• 
(' ./    tlif    Franks)  ^ave   th«'  creditor  the  option   «»!   •'Uuc  ' 
tin-  ililitoi    "1     ih«'    suirty.  hut    if    he    pursued    th»-  •!•-•'■' 
iia<i     ho    Uniliti     claim    upon    rli»*    suri'iy    (Hein.    ./•••    *" 
Mx    2    v,r.   44s  J. 

Movt  n\  th,.  <  Ml  man  nations  did  n»»t  j;iv«-  the  Mip\» 
ji-lil  '»!  rlaiinin;;  that  tlif  drht*)r  should  Hk  hi*  -\<^ 
his  ,.ii|y   vaii'l  pN-a  was  that  th**  dtditor  had  pttid  tin"  1*^'*" 
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^  (Hein.  Hec.  449).  Some  tiiben.  however,  followed  the  /^x 
nymti,  and  allowe<I  the  surety  to  plead  the  lieneficium 
fiMiV  Throughout  the  XetherlandH  tlie  L^x  Rmnarui  han 
11  accepted  an  the  couiinon  law.  and  HuretieH  can  alwaya 
till  the  ftenejirinnt   ^.rrHMfil4nilf*  unless  they  have  renounced 

lienetit.  It  was,  however,  doubtful  whether  a  person  who 
1    b(iun<l    himself    as    surety  and    co-princii>al    debtfir   cr>uld 

demand  that  the  principal  debtor  should  bc^  first  excussed. 
f   «|Ut-**ti<»n    was   raised    in    a   contested    case   at    Middelburjf 

ItilO.  and  the  court  decided  that  the  co-principal  debtor 
tnI  u]xiii  the  same  f<K>tin^  as  u  princii)al  debtor.  an<i 
lid  not  claim  the  f^evffirinm  e.rcHMHumif*  {H(»fl.  Covh. 
.  «;.  p.  :\'l:\) 

It  ha^  lH'(*n  H  matter  of  dispute  amont^  Koman-1  hitch 
it♦•r^»  whether  a  sui*ety  can  bind  himwlf  for  more  than  the 
tici|ial  debt.  By  the  K(mian  law  {InM.  8.  2(K  o)  a  surft\' 
iM  nut  bind  hinis(*lf  for  more  than  the  principal  debt, 
[•iaii  t»*IK  us  that   in  such  a  casi*   tht*  surety  was  not  lR>und 

all.  and  that  theref^ne  he  could  not  U*  sued,  even  for  a 
ii  •Mjual  to  that  of  the  princii)al  debt.  </*/<^/  f*i  fnerint  in 
*'vtr*,i,   vtniMtiiH    inlltihiti,  ftlnruit   fim  unnnm*    Hun  iJtliffftri 

4*1.    I.   S.   7).       This    irjive    rist*   to   ;;reat   controversy  ilurint; 

*  iiiiddir  a^es.  sDnie  holdini;  with  Tlpian,  and  others  adopt- 
C    H    more    liU^ral   view.      (Jrotius    adopte<l    the    Koman    law, 

h»'   ttlU   us   [li.  .S.  2.S).  "Sureties  may  not   bind  theinselvi^H 

in«i»-    than    tlH'ir    principal    whether    as    to    subject-matter. 

ii»'    |.i.ie»-  Ml"  utlirr  particular.    Imt    may   to  less  ivnd  als*.  e<»n- 

•  :«i.ali\  •!  t'n»m  oi  up  t<i  a  certain  time,  in  uliich  last  caM» 
'*»ii  tin-  lime  ani\es  the  surely  Ceases  t(»  U-  U^und.  all)i<»u^h 
•-*  {•rn!ci|>al   ^till   remains  liabh-.*      'I'liis  \  iew  may  1h»  .sununtMl 
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up   in   the   maxim  of  the  commentators,  Fidejumor  wtUtk 
obligari  )x>teHt  extensive  n<yn  fH^tent. 

Oroenewegen  not  only  rejected  this  view  of  the  Itw 
even  went  so  far  as  to  hold  that  the  surety  who  «tipQli 
for  a  ^eater  sum  was  liable  not  only  for  the  amnant 
which  the  principal  was  indebted,  but  even  for  the  ex«* 
whicli  he,  the  surety,  had  agreed.  "  It  is  more  in  «cc»rditt 
he  says,  "with  equity  and  modem  practice  to  hold  with  th* 
who  say  that  a  surety  who  binds  himself  for  an  «iik4] 
ijreiiter  tlian  the  principal  debt  is  liable  at  least  to  ihf  ^xu 
of  the  principal  debt.  And,  moreover,  I  hold  that  «  ^dp' 
who  kiiowingl}'  and  with  <leliberate  intent  bind**  hiiu'^lf 
perform  something  greater  than  the  obligation  of  th»»  pririrp 
flehtor  (qui  t*e  in  ditriorem  rvt!t*i?n  oblUf^irit)  should  ^  ''ii 
as  a  principal  debtor,  by  virtue  of  his  stipulation  «»r  pp'tiii' 
lor  the  amount  for  which  he  has  become  surety"  \*vl  hft  i 
I.  s.  7).  This  is  indeed  carrying  out  the  Ueruian  idem  -t  t 
siicredness  of  a  promise  to  its  extreme  logical  c«)nHe»|ariio^ 

Schorer  is  also  of  opinion  tliat  the  subtlety  of  thr  K  'j^ 
liiw.  which  (Ji*otius  approves  of,  has  no  place  in  the  R-iiu 
l>iUc}i  law,  and  follows  in  this  respect  the  view*  •!  ^ 
L^Miiwtn  and  Voet  (^^/m.  For,  4,  17.  8;  Voet.  41.  1  4  V 
<]er  Keessel  adopts  l)oth  the  principles  of  (iroenewegeu  t^^< 
in  a  iiKKlitied  form  {ThfM.  499):  **  A  surety  who  ha*»  ^u^ 
himst'lf  tor  a  larger  sum  is  by  our  law  bound,  witlu^t  i 
liiietion,  for  the  princi])al :  and  even  for  such  iai^r  < 
if    tj,r    ftriiiripdl    tiehtor    hnn    mtlmeqifently    hftnne    iHir^ 

Suretyship  of  Women.— As  long  as  women  Wf?ft  ^ 
ieettMJ    to   the    unindinm    of    some    male    relative  they  «• 
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trdly  have  bound  theniHelv&s  an  sureties.  When,  however, 
romen  were  enabled  to  tranHact  bu^inem  in  their  own 
liine  there  wan  nothing  in  the  Teutonic  cuRtom8  to  forbid 
liein  from  becoming  suretien.  The  Ler  Roiyuitm,  however, 
eeognined  the  beiwficiuin  SenatiiM  CmimUti  Velleuini;  hence 
re  find  that  in  some  portionn  of  the  Netlierlands  the 
BDefit  of  the  S^}uitit8  C<msult\im  was  admitted,  whilst  in 
there  it  was  rejected  (e.g,  Harderwyk). 

In  Holland  from  very  early  times  women  could  not  be 
ireties  unless  they  renounced  the  benefits  of  the  Henntiui 
ommiltam,  and,  if  married,  of  the  Anihentiai  si  qxui  miUier 
»  well.  When  Grotius  wrote  his  fnhu}duction  this  was  well 
^ed  and  established  law.  The  wliole  matter  was  regtilated 
^  Uie  provisions  of  the  Roman  law.  The  same  law  prevails 
i  the  various  South  African  colonies,  where  the  Srnatiis 
inM9tltuin  Velleionam  and  the  Aaflientuxi  ni  ijiui  mulier 
^ve  the  same  force  iis  they  had  in  the  Roman  Empire. 


CHAPTER  XVI. 
PLEDGE  AND  MORTGAGR 

Modern  investitrjitoi-s  of  ancient  law  have  com**  V*  xh*-  r** 
elusion  tliat  the  Cterinan  pledjre  was  orijfinally  akin  t"  h  l'" 
of  pnymont.  We  have  seen  that  in  the  vaHinni  c«»ntr«rt  '^ 
(lehtnr  ixave  his  creHit^n*  some  article  of  jrreater  valu'-  t'j 
th<»  thint;  promised.  Tlie  dehtor  thereffire  ^^ave  to  lii*  rn^li*- 
jis  provisional  payment  somethinjf  clitTerent  from  th*-  "1** 
that  had  heen  promistMl.  If  the  pi*omis<M)  artich*  wa*»  f" 
comini:  th»*  ohject  hand^nl  over  provisionally  conM  U*  n-«l»vfn* 
In  tliis  M  list'  it  was  a  pUnltrt*.  But  unlike  o«r  ple^ljfr  it  » 
n«»t  an  arcMssory  at^reement  :  it  was  more  of  the  natnrf  -f ' 
ah»*rnativr  paynu*nt.  If  the  dehtor  chom*  he  could  fnltil  ^ 
aiirt'rjiM'iit  i»y  allowing  the  ohject  to  remain  in  the  hAP'i* 
th«-  crt'ditor.  The  creiJitor  was  re^nled  w)  far  as  *»wnrr 
th«-  ph'di^^'d  artich*  that  if  he  sold  it  to  a  thini  party  •' 
(h'hf.ir  CMiild   not   reclaim   it. 

Tilt'  plirasr  lu'iiiU'ii  nt*t  fHivtleu  <iccurs  as  late  a**  tl»»-  f -^ 
t«Miitli  (Miitury.  The  very  expression  to  redeem  a  p!*"' 
{ rc'J'f  int'rr)  >hows  that  the  dehtor  was  re}^rde<1  a»»  if  ' 
iMniLfiit  it  hack  From  tlie  creditor.  If  a  condition  wa«  ••W 
thai  thr  ai;r«'«Mnent  slionld  In*  i)»^rfonn«l  within  a  o^« 
p«ii«Hl  ;uh]  thf  d»*htor  allowed  the  tinii*  t4»  ela{iNe  witK" 
r^df-niiiii:  his  ph-d^r,..  th»»n  the  creditor  i^mmiim^/  \\\^  "*^ 
of  th»-  ihini:  L:i\en   in  pledge  (Schn'Wler.  pp.  273.  2HK.  711.  TJ 
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ifMud,  p.  1484;    Fock.  And.  Oiid-Ned.  Burg,  Recht.  vol.  i, 
.  97  et  t^q.). 

Deliver}'  was  an  essential  element  in  the  coiwtittition  of 
pledjje.  We  find  the  necenftity  of  delivery  mentioned  in 
weral  old  local  ordinances.  Thu»  in  the  Stadboek  of 
t>nin^n  the  debtor  is  required  to  place  the  object  in  the- 
nds  of  the  creditor  or  in  his  control — in  die  hunt  ofte  in 
^  uTi*^  floev  (Shid.  G-nm,  Pro  excolendo,  vii,  13). 

Gradually,  however,  the  contract  of  pledge  came  to  be 
garded  as  an  accessory  obligation,  and  after  the  Roman 
w  was  resorted  to  its  principles  of  pignus  and  hypothecatio 
*rf*  completely  taken  over.  Hence  the  law  of  Holland  ia 
e  time  f>f  Orotius  with  respect  to  pledge  was  very  much 
e  same  as  the  Roman  law,  chough  in  some  instances  the 
>nMin-I>utch  departed  from  the  law  of  Justinian  and  adopted 
practice  founded  on  German  custom.  The  Roman  law  re- 
tired no  special  fonnality  to  create  a  valid  pledge  of  movable 
Tjperty  or  a  hypothecation  of  land.  In  the  Netherlands, 
^wever.  in  early  times  a  distinction  was  drawn  between  the 
edsfe  of  movables  and  the  mortgage  of  immovable  property. 
I  though  some  towns  required  a  pledge  of  movable  property 
r  A  debt  of  alK)ve  a  certain  sum  to  be  executed  before 
l»e|)enen  in  order  to  allow  the  creditor  to  become  owner  of 
>*  pledged  article  if  the  debtor  failed  to  repay  the  loan, 
■■t  the  general  practice  was  to  allow  a  pledge  of  movables 
'  ^^  const  it  ute<l  without  special  formality.  Delivery  was 
'^ntial  and  tin*  pledm*  nf  nioval)les  histed  only  so  long  as 
o'  pl.MiirtH.    had    |)<>.ss»'ssioii    of    the    pledge. 

A"*  regards  the  formalities  nece.s.sary  to  constitute  a  valid 
*^\^^'    of    iininovahle    pn»j>«»rty.   the    (ierman    customs    differed 
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considerably  from  the  Roman  practice.  Inimovablt*  prjf* 
was  ori^nally  pledged  in  very  much  the  ««iiiie  w 
movable  property.  The  creditor  became  the  dtpmiuutf  of 
property,  with  a  promise  to  transfer  it  back  a|^n  i» 
debtor  if  the  loan  were  repaid.  The  creditor  had  the  i 
usufruct  of  the  land  until  the  debt  waH  pai<L  In  i  *ii 
of  1219,  referred  to  by  Professor  Fockema  Andrx***.  w?  li 
the  following  words :  Curtem  iv  Oye  mtb  tali  om'ii'w 
eidevi  eccUtfiae  aHHKjnuri  qiunl  t^rori  meae  nut  lihen*  «« 
eavflevi  curtem  cinn  L  marcut  i>*tli}nere  lieehit  'f  •n'r' 
iiHqae  ad  idtimavi  ttolutionevi  rctiemAi  in  itmrn-rnvth* 
friirtuum  jtPi'reptiinie  /Miriju^f  I'^nid^bit  {Oud  -  X^i  H' 
Rechf.  vol.  2,  p.  106).  If  the  loan  were  not  reptid  vri 
thr    s|)ecitied    time    the    mortgagee    remained    the  uworr. 

(iradually  the  practice  was  introduced  of  leAving  i 
mortgagor  in  p<)s.session  of  his  pn>perty.  Tlii**  iri»  : 
general  practice  during  the  fourteenth  century.  Tl»i»  p* 
tic»*  necessitated  not  only  a  deed  of  hypotheotion  '* 
c^Ttain  amount  of  publicity  .so  that  the  mortgagee  C"«w  r 
assurtnl  that  the  property  was  not  already  m<»rtj:iifwi 
s<jnn*  districts,  as  in  Selwenlen,  the  mortgage  toi)k  pi***-  ■ 
tin*  formality  calK»d  Mtn'k  leggi»ff,  or  the  pav»tD|;  -i  ■ 
I'mI  I'roiii  iiiortgag(jr  to  mortgagee  in  the  preMTDtv  •'  ■ 
lussrs.  According  to  many  of  the  (ierman  Code?*  \^  Y 
j)»  rty  ph'dg**d.  as  I  have  saicl,  passed  out  of  the  *i'»**** 
of  tln'  mortgagor  into  that  of  tho  mortgagee.  A  pl*'!^'*  ^ 
lIuMtlon-  treated  as  a  rmditiu  cum  fnui*»  'U  rftn******^' 
<H»in.    Kh,n,  ,/,ir.   derni.   bk.  2.  sec.  443>. 

Now   a    transfer  of    immovable    pn^perty,  as  we  m*  '= 
I'lnnfr  chapter,  was  generally  executed  by  itoletun  'leed  w 
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\  DMgifitrate  of  the  locality  in  which  the  land  was  aituated 
mm  lege  Ujci),  Hence  the  practice  of  executing  a  mort- 
p  before  the  local  judge  was  asdtniiated  to  that  of  sale, 
1  when  the  mortgagor  wan  allowed  to  remain  in  ponees^ion 
t  registration  of  the  deed  gave  the  necessary  publicity  to 
transaction.  The  placaats  of  the  sixteenth  century  lirmly 
ibiished  the  practice  by  requiring  the  payment  of  2A  per 
L  upon  the  execution  of  every  mortgage.  In  this  way  it 
le  to  be  recogniHed  law  that  the  hypothecation  of  land 
ich  was  not  executed  conim  lege  UkI,  and  upon  which  the 
per  dues  were  not  paid,  only  held  good  hiter  partem,  but 
a  of  no  effect  against  a  hnui  fide  purchaser  for  value. 
I  remarked  above  that  many  German  Codes  treated  the 
rtgagee  as  the  person  in  whom  the  dominium  was  vested, 
ineecius  sums  up  the  matter  as  follows :  lUique  itre  dici 
«h/  (1)  tw/zT  vendituniem  cum  jxicto  de  t'etrotfendentUj  et 
^iiM  rir  quidquiim  npad  (reriiuini)8  fuu^ae  discriminui 
^ue  f  (2)  en  qutie  tie  pu/nore  ft  pncto  nnticht^mi>H  jure 
ffumo  priMlita  Hunf  moribus  (reruuivorum  rix  qwi'li'tirt. 
in  general    principle   of    the    German    law    was   moditie<l   in 

thirteenth   century  in  such  a  way  that   the   pledgee  was 

entitled    to   treat   the   pledged    property   as   his   own,  but 
H    required    to   sell    it    by  judicial   sale. 
Whatever    rule    the    ancient    law    of    Holland    may    have 
^ted.  the   later   Roman- Dutch    law  seems  to  have  followed 

practice    which    ha<l    grown    up    in    Germany.      The    Hol- 
^i^r»    follciWtMl    thr    Krisirtns,   who   mlhcred    more    strictly   to 

R4>niHii   law   ill  not   <liv<'stinj;j  tht»  owiitM*  of  his  dn/ni mum 
thf   ihiii^   iiinrt^a^e<l.      Tin*    conseqUtMice   <»f    this   was    that 

law  of    Holland   was  always  favourable  to  the  inortira;:or. 
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and  its  policy  was  to  allow  the  debtor  to  recover  the  prop 
pledged  up  to  the  time  that  it  was  actually  sold  in  exreit 
I)}'  Judicial  decree.  So  far  did  the  law  of  Holland  cwrr 
protection  of  the  debtor  that  it  did  not  recognwe  ya 
exerutie,  or  a  stipulation  by  which  the  debtor  apwl 
allow  the  creditor  to  sell  the  property  pledged  if  the  i 
were  not  paid.  In  this  respect  the  Hollanders  did  not  W 
the  Roman  law  and  the  law  of  Friesland  (Kande.  ^.  \i  : 
for  l>oth  these  systems  allowed  the  pled^jee  to  sell  ihr  plf 
if  he  had  contracted  to  do  so.  upon  non-pay intrnt  *i 
principal    debt. 

That    the    prohibition   of  pmytte   fjrecHtU    was  tin*  Uw 
the  time  of  (Jrotius  admits  of  little  doubt  (Grotiu^.  2.  4^ 
NtMxstad.    JJf'cis.    89 ;    Kotze  s    Van    Leeuwen.    vol.    2.  p.  ^ 
notes),  though   the  ijuestion  whether  a  pact  of  this  kind  « 
void    In-   the    later    law   of    Holland    still    l>eIongs  to  the  j 
Cinitroff  rskiin.      The    late    Transvaal    High    Court    AttuM 
favour    of    the    rule    laid    down    by    Cirotius   {(rawMHwfr 
Ih     VilliPrs),    and     held    that    a    pledgee    could    n<»«  -^U  ^ 
pitMli^r    without    the   authority  of   the  court.      It   is  dificttlt 
say   whether   the    Dutch    juri.sts  followed  some  ancient  ftt<*^ 
or   wlK'thrr    they  adopttnl    the    rule   because   they  att«cM 
nmeh  iiin><»nance  to  the  principle  that  the  ntortgagur  irtiin 
th»-  tfntninin in  of  the  thing  pledget!. 

This  practice  wji><  not  peculiar  to  the  l>utch.  ft»r  ««*  *' 
lliai  in  ihf  thirteenth  century  the  iiernians  adopteii  ilir  "** 
I»iineipl»'  of  compelling  the  pledgee  to  gi>  to  the  court  l»l 
i'n.cjnsini;.      In   a   Constitution   of    I2*^.>   we    find  Snlln'  ■- 

/^//..//  /y/i,   fttrrif  (tiiifftifuu  jn^ietln  punitifr  and  ^«»/ i****'**' 


PLEDGE  AND  MORTGAGE.  597 

urn  tUbih/revi  imr  jytenam  pignorU  rum  prius  requinito 
dicio  nmi  oferulat :  qivod  f^i  aliquis  pnietet*  pr^ieni>tat4tm 
rmam  pignuj*  aUtnlerit,  jmiefiii  jHftius  qtuim  pignorati4) 
mitntur. 

At  the  same  time  we  find  in  many  old  pled^-coutract8 
p  w>-called  pfnivhingti  clfnuid,  whereby  th«*.  pledgor  agreen 
It  the  pledgee  can  take  the  pledge  non  reqautito  jtulirio. 
iisler,  in  his  IvMtitatumem  (vol.  2,  p.  208),  thinks  that  the 
Atence  of  this  clause  can  be  explainecl  if  we  assume  that 
such  pledge-contracts  the  pledgor  and  pleijgee  lived  under 
Terent  jurisdictions,  for  he  does  not  think  that  where  both 
^i   under   the  same    jurisdiction   a   contract   so   contrary   to 

statutory  provisions  would  have  been  recognised  as  valid, 
reover,  we  tind  in  many  (lerman  Iwdfi'iftUn  that  special 
inlation    was    intro<luced    permitting    the    use   of    the  phin- 

If  there  wen*  not  a  general  prohibition  against  piii**iie 
cvtie,  it  is  ditlicult  to  see  why  these  special  provisioun 
^dld  have  Ix^en  intrtxluced.  If  this  prohibition  against 
r*iu  Kr^rutU'  lx*came  so  general  in  (lermany  it  may  ex- 
in  wh}'  the  Hollanders  departed  from  the  old  custom  of 
[Hnling  the  pledge  as  a  sort  of  jxtctam  de  rftfoi^endendo, 
i  why  they  adopted  the  custom  of  regarding  ptimte 
Ctt/tV   as   illegal. 


CHAPTER  XVII. 

8ALR 

The  law  of  sale  in  Holland  in  founded  in  it»  main  ft 
u)K>ii  the  Roman  law.  Here  and  there,  however.  «*< 
that  the  Roman-Dutch  law  has  not  adhered  rigidly  t 
rules  of  the  Corpus*  Jarin,  Where  ditTereneei*  do  exi 
in  the  case  of  sale  of  immo%'able  property.  nmiMim 
the  .specific  performance  of  a  eontract  of  uale.  m-r 
assert  with  considerable  confidence  that  these  ditfereon? 
theii*  ori^n  to  the  influence  of  Geniian  eoatoms.  ito  « 
as  to  withstand  the  influence  of  the  Roman  law. 

Ill  a  fonner  chapter,  when  dealing  with  the  alienati 
immovable,  property,  we  saw  that  the  law  of  HdUod 
recognised  one  mode  of  transfer  of  land,  viz.,  (miiiio  r 
leijt  liH-i  and  that  this  uKxle  of  aiienatioD  was  prol 
derived  from  the  bodies  of  Gennan  law  which  prevaib 
western  Europe.  We  saw  that  the  alieoation  took  { 
bef<»re  the  schout  and  schepenen  or  before  the  ichep 
al«>tie.  and  that  there  is  evidence  that  this  practice  fsi 
in  the  thirteenth  century.  In  dealing  with  the  hiMotJ 
tlte  law  of  sale  in  the  present  chapter.  I  have  tlM 
that  it  mi^ht  interest  students  to  know  soniethiu|:  nion 
t\\r  early  history  of  this  very  important  braaeh  of  b^ 

Tht'  old   law   of   Holland,  like  the  old  law  of  mcvt  B 


pean    countries,  reco^^nised  a  great   deal   of  sj^mbultMu. 
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boIiMn  WM  earned  to  {^reat  lenf^hn  id  all  the  very 
>rUmt  oontracto  of  daily  occurrence.  It  in  therefore  Doi 
icwing  to  find  that  in  the  Contract  of  Sale  we  are  met 
1  a  large  number  of  nymbolical  acta  First,  then,  with 
ird  to  the  Rale  of  land.  The  Frankn,  Frisianft,  Sazona 
other  German  triben  had  a  great  variety  of  ceremoniea 
AoleninitieH  in  carrying  out  a  nale  of  land.  Some  of 
Mf  have  so  completely  disappeared  that  they  would  only 
^ref4  the  law  8tudent  who  has  antiquarian  taatei},  whilst 
ern  liave  left  behind  them  traces  in  the  language  of  the 
^e  and  the  practice  of  the  courta  It  is  to  this  latter 
id  that  I  shall  confine  my  attention. 

One  of  the  most  pi-evalent  methods  of  selling  land  in 
pie  in  the  Netherlands  during  the  middle  ages  was  that 
fiiocL'  Uggivg,  as  it  was  technically  called.  This  eonsisted 
its  simplest  form  of  seller  and  purchaser  holding  a  rod  and 
titinjf  to  some  witnesses  (generally  three)  the  conditions  of 
le  sale  of  the  land.  In  the  Landrecht  of  Selwerden  (4,  4> 
It-  following  passage  (xx^urs:  '*  No  ownership  can  pass  in 
xmIm  sold  by  the  mere  conclusion  of  an  agreement  to  sell; 
^re  mast  be  a  clear  delivery."  In  the  sale  of  movables  the 
"d."^  uinst  pass  from  hand  to  hand,  whilst  in  the  case  of 
'Hiovables  there  must  be  a  sale  with  the  rod  (in  roerlyeke 
^ItfTh  (fe^tcliiednt  moet  ra})  Itavdt  tot  hancU  ende  in  on- 
•WyrA-^  met  fftockUgginge).  The  symbol  of  the  rod  is  a 
^'  old  and  a  very  prevalent  oiu*.  Antii|uarians  trace  it  to 
*  M^eptn*.  which  appeal's  to  havt*  l)eeii  a  univei*sal  sign  of 
^l?ly  power.  This  nxl  was  uiU|Uestionably  ased  by  the 
ig*-  a^  om*  of  his  insignia  of  office.  He  always  used  a  rod 
»**ii    pn.»nouncing    his    doom    or    judgment    {ho    neenU  hy   (de 
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't€[ftpr)    *'e)u*    lUH^de    in    d^    ha  tuff   rn    h'it    di^    i,j,'f    ^t^-ni*^    '•  i^ 

Now  tins  sale  with  the  nxl  %va*»  cni)iiucte<i  in  si.iii*  ]  a"^ 
witli  greater  solemnity  than  the  mere  pivsi-nce  i»f  Th»-  ^iai-?*^ 
and  three  witnesses.  In  Vossniaer.  for  instance.  lh»'  •wti*-  *•• 
conclu(l<Ml  in  the  presence  of  the  Judj/i'  an<)  ••?  -^'\»ta,  *  fi- 
nesses, and  the  nnl  was  also  a  part  •»!'  the  Cf-r»*iiii«n\'  T'l 
proctnlure  adopted  in  tliat  locnlilj'  was  a^  foll'iw^:  Th.  :«:• 
ties  prr)ceeded  together  with  lh»'  jiidgr  <sch<iut)  ami  •*--.':*- 
witnesses  to  the  hmd  which  was  to  l»e  sold  nv  x**  »-•  !•■:  :  r 
a  Irmg  pcM-iofl.  The  Inmndaries  of  the  parcel  ^^M  w»:.  •  -:. 
pointed  uiit.  and  the  .judge  Unyk  hi**  nni  i»r  siatt  in  ili»  .-•;•.- 
whilst  the  parties  to  the  sale  hehl  the  t-ndv  Tiu-  jud,:'  **••. 
<loelared  in  a  loud  voice  the  cnntlilion**  ••!  tht  -hiI*  r  'Z 
lease.  Here  then  we  have  the  inlerpiiNJiii^u  ..f  iji,.  \\i-:^-  r, 
its  simplest   form — the  earliest   fnulitin  t'*n'^nti   /#'i/#    /'ni. 

loiter  on  we  find  the  sale  con«hicte<i   in  a  stili    m*  ;•    -.-;.- 
funn.        rin»    purchaser    could    in    certain    c-i>«*s    litrmaii'i    '  ** 
tlie   sflliM-   should   causf  the  -^ale  t«»   U-  piihlish**ii    hy   Uni:.- 
threr   NiiccesHiivt*   Sinulays.      ( )n    the  ap{)ointt.ti  day  ir*»    ;u.' •• 
iissrnihle«l    «»n    the    gnmnd    tt»i;ether    with    llie   jndgr    imIi   -: 
Tliret-   sclh-pt'iu'ii   aiul    a    land-surveyor.      The   r^-i    «i%hic'.    :i  » 
aj»pears  t^*  have  U^conie  a  land-surveyor'>  niea^urini:  p«i    »*• 
aN«'   ustMl       After  sfveral   cerenmnies  the  Judgi-   t«»«k   \u-    :•- 
in   lii^  liand    tlccjared  the  conditions,  and  then  handi-^i  :lic   \  < 
t"   the   surveyor   and   ordereil   him   then   and   llu-re  l«    iu^a--:- 
iIm-  gmund.      A   ^ile   conducted!    in   this   fashi>in   i:avi-  th»-  pu.- 
chuMi    an    in<l.feasihle    title.        I^ter   on    the   Certfmoniaj   *** 
•*iniplifie<i  and  a  nieii-  declaration  hy  tlie  seller  in  the  prr^-<* 
'I    till-    M-houi    and   sclicpviieii    (which    was    in  ail    prvla:  :v* 
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Hten  down  by  an  oflicial)  canie  to  be  conMidered  slh  NUfiicient 
cx>rdewier,  pp.  259  ef  mq.). 

There  were  several  other  inethods  of  symbolical  tradition, 
t  two  deserve  special  mention.  They  were  both  used  in 
nnection  with  the  sale  of  movable  property.  The  one  was 
touch  the  article  with  the  tips  of  the  lingers  {oanMooten 
9i  de  fintjfr  top}>m)\  this  signified  that  the  conditions  were 
tiled  and  the  sale  agi*eed  upon.  It  is  from  this  symbolical 
adition  that  we  get  in  Dutch  the  interjection  Top!  meaning 
ifpreed.**  This  expression  Ttpp!  when  two  parties  have  come 
an  agreement  or  understanding,  is  very  fre^juently  heard 
noiigst  the  I  hitch -speaking  people  of  South  Africa,  and  very 
w   who  use  it  know  its  derivation. 

Tlie  other  synilxilical  method  of  delivery  was  t<>  place  the 
gilt  foot  upon  the  thing  sold.  This  symbol  afterwards  came 
I  have  a  specialised  meaning,  and  to  sell  a  thing  ntfttiUnttH 
leant  to  sell  the  thing  without  any  undertaking  as  to 
arranty. 

In  the  early  days,  therefore,  all  sales  were  accompanied 
y  certain  ceremonies  and  solemnities,  but  gradually  the  only 
»Temony  in  the  sale  of  movables,  after  the  parties  had  come 
>  an  agreement,  was  the  delivery.  The  sale  of  innnovable 
roperty,  however,  was  always  accompanied  with  a  ctmsider- 
ble  ceremonial,  and  the  presence  of  witnesses  was  one  of  the 
Kjwt  important  requisites.  These  witnesses  were  no  doubt 
le  precursoi-s  of  the  schout  and  schepenen.  In  the  thirteenth 
irnturj'  the  sale  l>efore  schout  and  schepenen.  «»r  Ix^fore 
:hepenen  only,  was  the  regular  practice,  though  in  some 
iirtH  of  the  Xetherlamls  a  written  <l«>cunient  was  essrntisi  to 
ri#-   validity  of  the  sale  {Herht.   Ohs.   vol.   2.  p.    172). 
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The   Placaat  of   1529,  re<|uirinjr  all  stAen  to   be  rnntm  Im 
liH'i,  introduced    tiothini:   new,  but  merelj'   regnlatod  and  ^"^ 
teinatised  the  ancient  custoiii.H  of  the  country,  and   wlii-ii  llr 
Transvaal    legislature  rei|uire<I  all  Hales  of  lan<l  to  br  in  «n:- 
ing  the}'  reintroduceil   a   practice  which  was  onw  in  \<9^  a 
eeitain  parts  of  the   Netherlands. 

The  next  point  with  regai-d  to  the  salt*  of  land  wljich  I 
wish  tn  touch  U|K>n  is  the  j»ericidum  i*^'t  f-emlittif.  In  ihe 
Roman  law  the  rule  of  the  jt^riculum  rei  reit'lihi^  wa»»  qmte 
general,  and  applied  e<|ually  to  ni<ivables  and  t<i  inniH>vAblf^ 
Fpon  th»'  completion  of  tht*  contract  all  risk  attachini:  t'>  thf 
thing  solil  fell  upon  the  purchaser  whether  then-  had  ^ 
<h*Iiveiy  or  not.  The  Roman-Dutch  law  adoptt^i  thi*  nilr  w 
its  t^ntirt-ty  with  regani  tn  movables,  but  with  regain!  t--  i" 
moNtibir*-  the  doetrin*'  was  not  acceptetl  uncunditionaliy 

\Vr  hav«*  seen  that  the  Placaat  of  Tharles  V  .|i«l  U'< 
ncgni^-f  as  valiil  the  transfer  of  immovable  pnjprrty  «»• 
lt^sN  it  t«M>k  place  mrum  bye  ItM'i  and  unIe^^  the  pnf 
transirr  duty  was  paid.  Ne<j8tadius  (iSii/«.  Cur.  /<"  tJ*  ""• 
ttlls  u*-  that  if  land  is  sold  to  two  pen*ons,  then  in  a  «■** 
prliijoii  U'tween  them  the  person  who  gets  transft-r  mri* 
h'tft  hut  will  1m'  in  a  U-tter  (xisition  than  the  one  u*  •l^* 
it  wa^  Hist  sold,  hut  who  failed  to  get  the  prtjper  irmJ** 
It.  howt-Ntr.  the  lan<l  were  m»M  to  two  pemuUN.  nrtllier  « 
whom  gets  tninsfer.  the  rule  7^*/  prwr  in  t^^mpt^r^  jn4u»f  *• 
Jurr  applies.  The  [H*rs*^n.  therefore,  who  lias  madr  «  ct*- 
tr.iei  \\\\\\  reganl  to  the  purchase  of  a  piece  of  ianJ  1* 
e.rt;iiii  tiirhts  a*»  against  the  owner  even  tliougli  iIhht  ^ 
Im  .  h  ii..  artnal  transfer.  Hence  Uruenewegen  lelU  ib  '•* 
f>r..f    :;    U    :i4.  an.l   In^f.  :i  24.  :i\   that    the   yiffirn/t**  -^ 
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Hitae  applies  al^o  to  the  ftale  of  immovable  property  which 
%  been  fold,  but  of  which  no  tranftfer  ban  been  given.  If, 
wever,  there  in  a  condition  in  the  contract  of  sale  that  the 
trehaser  is  not  immediately  to  get  poHHeseion  of  the  thing 
M,  bat  in  to  wait  a  certain  time  for  it,  then  the  perieulum 
i  itnditnf  will  not  lie  with  the  purchaHer  from  the  date  of 
If  Male,  but  will  only  begin  to  run  against  liini  from  the 
ly  on  which  deliver}*  waH  to  be  made.  Even  if  delivery 
^  been  made  to  him  previous  to  the  time  stipulated,  the 
»k  will  still  lie  with  the  seller  until  the  stipulated  date  of 
liverj*  has  arrived. 

Xeiistadius,  however  (Cur.  Hoi.  Decis,  82),  seems  to  have 
cen  a  different  view.  The  following  is  a  free  rendering  of 
?  decision  referred  to :  "  It  is  a  well-known  legal  principle 
»t  when  H  contract  of  sale  is  arrived  at  the  pericvduvi  iW 
iditaf  lies  with  the  purchaser  even  though  the  subject- 
tter  of  the  sale  has  not  yet  been  delivered,  and  therefore 
*ii  if  the  thing  sold  is  destroyed  or  spoilt  the  purchaser 
I  have  to  pa}'  for  it.  The  Placaat  of  1529,  however,  pro- 
les that  no  one  sliall  sell  land,  &c..  except  before  the  judge 
the  place  where  such   lands  are  situated,  and  further  that 

viles.  jrc.    otherwise    made    .shall    be   considered    valueless 

1  void.     Xow  it  has  (xjcurred  that  Titius  has  sold  to  Seius 

tain  land  and  houses  of  which  Seius  has  had  the  usufruct, 

th*-    land    had    not    l)een    transferred   to  Seius  annnn  let^ 

Acc»»rdin^    to   the  civil    law  the    tradition    to    Seius  was 

»plH«'.   hut   no  tradition  lia.s   taken   place   l)efore   the   niagis- 

t«v      Now    the    house's  were   burnt   down   and   the   land    was 

ridate^l.  and  the  <{Uestion   has  arisen — Wlnj  has  to  liear  the 

Acconiintr    to    the    civil    law    the    risk    lay  with    Seius, 
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the  purchaser,  but  according  to  the  Placaat  the  «ile  U  v.fl 
and  it  in  a  rule  of  law  that  what  the  law  forbid««  i«  Vj  ^r 
considered  null  and  void.  Tlie  opinions  of  the  jodjfe*  «lillrr-d 
and  no  judgment  wan  given  upon  the  matter."* 

Voet  discuHSCH  the  ({UCHtion  (18,  H,  H)  and  w-n:  -Sm 
thoiefore.  the  only  change  introduced  by  modem  pric»» 
relates  to  the  mode  of  delivery,  that  is,  to  the  tran^ifrr  "f  tJrf 
doyniniutn  of  immovable  property,  and  the  trausftfr  *f :« 
risk  <loes  not  depend  on  the  transfer  of  ownenihip.  il>'^  ^ 
no  reason  why  a  change  in  the  form  of  the  ont*  nh^tnl-i  * 
volve  a  change  in  the  other."  Although  in  his  /w/r»W«'^"< 
iirotius  does  not  mention  the  rider  added  by  <irjrihrw*-:*^ 
he  states  it  as  a  inile  of  law  in  his  Z>  Jure  B^IH  'if  /*'" 
<2,  12,  15,  2),  and  Voet  approves  of  this  view  in  ihr  f****^ 
cit«Ml  alx)ve. 

Willi  regaid  to  movables,  therefore,  our  law  a*^  t"  tlir  r.*i 
is  the  same  as  the  Roman  law,  but  in  regard  to  iniiii"Vi'-j* 
our  law  differs  fi*om  the  Roman  law  where  a  peri^j*!  Iia-  *^ 
tixtMl  wliin  transfer  is  to  be  given,  for  then  during  thr  i't^r? 
jMTi(Kl  the  risk   will   lie  with  the  vemlor. 

The  spread  of  the  Protestant  religion  iu  Hi»IUn<l  ***' 
vrry  lar-rfaching  effect  upon  the  relation  of  the  indivi«lo*i  • 
lilt*  Clinrch  and  to  Church  property.  Justinian  prui«<iH  •' 
iiiimuvabK*  projKirty  l)elonging  to  the  (?horch  fn»ni  jilirnrf>" 
i;tMuriilly,  and  where  such  alienation  was  penuitte*!  it  « 
iMMliTiMJ  in  with  most  ditlicult  and  onerous  ct>iHlili<»iK  ^ 
(anon  law  also  placed  gi-ave  restrictioiiH  upon  iht*  ^* 
Clinrch  j»ro|K'rty.  By  the  Roman  law,  if  a  pei>-»n  l««i* 
Cliinvli  proptMty  from  the  State,  he  obtained  a  \aW  ^'^ 
liiit    thf   CaiKui    law  did    not  rec«3gnise  such  a  sale  e\'rn  »** 
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the  Fiflcnii.  All  distinetionH,  however,  were  swept 
r  the  ReformatioD,  and  Charch  property  wis  plaoed 
ktne  plane  aft  an}*  other,  and  the  mme  formalitiea 
ired    for   the   nale   of   ecclesiaAtical    an   for   private 

wa8  a  cnriouH  cuHtoin  prevalent  in  a  great  many 
Holland,  thoof^h  never  actually  forming  part  of  ita 
aw,  known  as  the  jtut  retracttuf  or  iiiuuding. 
ffinen  naoBtiiuj  aH  the  right  of  a  pemon  over  im* 
»roperty,  an  alHo  against  the  purchaaer  and  seller 
»  htep  into  the  place  of  the  purchaser  whenever  the 
is   sold.      The   origin   of   this   custom  lias  been  the 

conHiderable  dispute.  Bynkershoek  thought  that 
was  to  be  sought  in  the  feudal  customs,  but  Van 
A  (p.  Ui8)  says:  "If  I  mistake  not  the  origin  of 
in  is  to  l>e  found  in  the  ancient  customs  of  the 
*'hich  were  brought  over  by  the  Franks." 
mnte  form  of  lutaf^tiug  was  that  by  which  the 
^tions  of  the  .seller  had  the  right  to  claim  the 
from  the  purchaser  for  the  same  price  the  latter 
t  (j«c/*  rfttyirtiu*  fainilifif).  Van  der  Spiegel  tells 
rith  the  Germans  the  family  ties  were  so  closely 
in  any  dealing  with  land  the  relatives  had  to 
till.  The  principle  pervaded  the  whole  of  the 
iw.  We  see  it  in  the  marriage  law  and  in  the 
irritance.      Tlie   iniiiiovahle  property  was  always  re- 

Irtiiiily  proprrty.  which  could  not  bi'  alienatini 
It'  cniisi'iit  of  ihf  lu-arest  rehitives.  In  return  for 
rtfr    they    ha«l    t<»    takr    jmrt    in    tlie    family    feud. 
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amicitlas  necesse  est — Tacit  Otrm.  21.)     Thin  vendetu  f-jr 
for  a  long   time  part  of  the  castomary  law  of  Hollaod. 
we  constantly  find  it  cropping  up  in  the  Lex  Salicn  and 
old  keuren  of   the   Netherlands,   where  it  was  known  *» 
Mcuigzoen. 

Inasmuch  as  this  jus  retractas  did  not  form  part  of 
common  law  of  Holland,  it  was  not  taken  over  into  the 
of  the  Cape  Colony.  The  idea,  however,  was  not  eDtii 
Jost,  for  there  are  still  many  old  properties  at  the  0 
burdened  with  the  condition  that  they  may  not  ht  ^cU  >. 
of  the  family,  and  this  condition  is  nothing  more  nor  W  t/i 
the  ancient  nciasting  in  a  different  form. 


CHAPTER  XVIII. 

LAESIO  EN0RMI8. 

om  connected  with  mde  which  formed  a  part  d 
law  of  Holland,   but  which  no  longer  obtains  in 
my.  in  the  doctrine  of  laeno  enormia. 
tH  ()ri{(in  not  in  the  euHtomH  of  the  Qermann,  hot 
mana.     It  the  neller  or  purchaser  was  jMrejodiced 
of  more  than  half  the  real  value  the  Hale  could 
Such   a   law    im   hostile   to  commerce,   and   it 
lore  how  tenacioun  the  Hollanders  were  of  their 
inn,   that,   even   after   they  became  a  commercial 
^  with  the  {greater  portion  of   the  known  world, 
iined   a   law  ho   fatal    to   free  commercial  inter- 
no  doubt  felt  the  burden  it  was  to  their  trade, 
i    by  all    manner  of  means  to  whittle  away  the 
rt  of  the  laeitio  enonni*t.    This  frapnent   of  old- 
still  of  full  force  and  effect  in  the  Transvaal, 
rine  affords  an  excellent  example  of  the  pheiio- 
tN)ueiit    in  the  history  of  the  Roman-Dutch  law, 
iciple    taken    over    from    the    Roman    law    is   so 
extended   by  custom,  and  by  the  interpretaUon 
I  judge,   that    the   very   reason    of    the   principle 
Nt    tht*    vast    mass    of    snbHi'(|uent    accretion.      A 
s^'t**    in.    And     th»»    original     principle    ti>jjether 
snhtloti»*s   that    havt*    i:n»wn    up    annind    it    are 
'I  inak»»  rcMHii  for  nt»w  idt^as. 

gfiu*ral   priiiciplt'  of  t1i«*  <>|i|   Konian   law  that  a 
t>o7 
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vendor  and  purchaser  were  at  arms'  length,  and  that  « 
could  seek  for  himself  the  greatest  poftsible  advant 
Ulpian  (A  4,  4,  16.  4)  tells  us  that  it  was  a  dictum 
Poniponius  that  buyer  and  seller  could  get  the  better 
one  another.  Idem  Pomixmiun  ait  iv  prety»  einf4ifnku 
venditifniifi  naturdliter  licere  coatrdhentibtu^  sr  cimoa*-^u 
I^ter  on  it  was  found  that  persons  in  needy  circumstai 
were  often  compelled  to  sell  their  land  for  pricn^ 
l>eneath  the  market  value,  and  to  meet  such  case* 
equitable  doctrine  of  the  praetor  was  invoked  by  which 
hnine  jidei  transactions  parties  could  be  put  oo  an  t^t 
footing  (litia  iv  Inmae  Jidei  judwiis,  qut/fl  iiui^wa/i/ 
fdcfvitt  e^f^e  c(/r)t<titerit  iv  melius  i*f  forma  hit  ur.  U  i\^ 
fore,  in  a  contract  of  sale  the  one  part}'  got  aii  tiin 
ordinary  advantage  over  the  other,  this  equitable  ilnrtrin 
of  the  praetor  seems  to  have  Iwen  relied  up<>n  hy  ih 
party  who  liad  been  placed  in  the  worse  position. 

At  any  rate  the  Emperors  Diocletian  and  M«xiinili*> 
tliou^ht  that  provision  ought  to  be  made  in  ca^e  a  \m'^ 
sold  liis  land  at  t<»o  low  a  price,  and  came  to  his  aM^oUW 
with  a  rescript  whicli  is  emtxxlied  in  the  Code  (4.  -W.  t 
Tin*  words  of  this  rescript  are,  "If  you  or  your  fallirr  h«^' 
s(»M  land  {tunduf<)  lor  a  price  less  than  its  valor  ti  » 
ju^t  that  if  you  oti'er  t<»  the  pui*chasers  the  pricr  tlwy  f**^ 
tiny  should.  Upon  order  (»f  a  judge,  reatore  to  y**  tfc 
pr«»|Mrty:  or  otlierwise.  if  the  buyer  prefers  it.  yon  ^J**** 
r»r'ii\t-  tiu-  aiiiouiit  that  will  make  up  the  pn>|»er  ptw 
\*>\\  will  he  e<»nsidertHl  to  have  sold  for  a  price  le*  rf* 
tip  wxiur  if  the  priee  |>aid  to  you  is  lialf  of  the  trt 
\aln«-  '" 
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therefore  provided  that  the  vendor  of  laiMf 
de  a  Hale  if  the  purchaser  had  paid  leaa  than* 
?   value  of  the  eHtate.      The   reason   of   the   Jnfir 

I  IH  that    owners   of   property   were   often   eom* 

II  owin^  to  the  fact  that  they  were  reduced 
litM  by  cii-cuiriHtaiiceH  over  which  they  had  no 
unNcrupnIous  purchaMerH  took  advantafpe  of  their 

We  nee.  theivfore,  that  the  Roman  law  only 
the  Hpecial  CHMe  where  the  vendor  Mold  land 
half  the  value. 

(atorn  thouj/ht  that  it  would  be  unjust  to  {(ive 
>f  thJN  /^.r  to  the  vendor  alone  and  to  deny  it 
laser,  and  the}-  therefore  interpreted  the  Ujt  to 
II  to  the  purchaMT  as  to  the  seller.  Donellus- 
^*  very  clearly:  Bmeficivin  aut^ni  quod  hie 
ihtiitur  ajfe-iir  It^vfficinm  eM  ca%UMMt  nan  per- 
tiitur  fiiim  lufMiimi,  itl  ent  ttendit^iri  nan  quia 
Mfi/  quiit  reuditov  lae»UM  est  {lid,  4,  44,  2, 
'his  view  wa^  adopted  by  the  fO'eat  jurists  of 
\\  century,  and  came  thus  to  be  incorporated 
inaii-I hitch  law.  Hence  Voet  (18.  5,  5>  lays  it 
there  is  no  difference  between  the  purchaser 
dor  AS  regards  la^4fio  momiut,  and  quotes  the 
olume  of  the  Connultations  {Anint.  vol.  3,  eons.  14)^ 
linion  is  found  to  that  effect  dated  1596.  This 
t    deviation    from    the    ori^rinal    provision    of    the 

le    C\ttU   only   speaks  of   Hales  of    land   {/undusi, 

>ect    also    the    h'r    was    extended    by    the   jurists, 

lis    ns    that    in    Holland,   at    any   rate,   the    prac* 

oo 
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tice    prevailed   of   allowing   the   remedy    to   be   ext^txM  ti 
to   house   property  and    then    to   the   more  valuable  kind« 
movables.      This    view    of     Voet     wa»*    approved    of   ly 
Henry    de    Villiers    in     Ijevimttn    v.     Williams    iBoch.  iJ^ 
p.  108). 

Exceptions,  however,  soon  came  to  Ije  en^^fted  iipiHJ 
general  principle,  and  certain  transactions  were  exclinl^l  fr 
the  operation  of  the  doctrine.  If  the  subject  of  tht?  «*lr  » 
of  s<)  uncertain  a  value  that  no  estimate  could  \w  ma«i' 
what  would  be  a  fair  price,  then  the  doctrint*  of  'i' 
fnnnnin  did  not  npply.  Hence  were  excluded  the  ^-^ 
an  inheritance,  an  emptio  Apei  like  the  ca«t  of  a  wX  « 
later  on  the  same  was  decidtfd  w^ith  repird  t^»  fhf  m*^ 
minerals  and  turf  (Sande,  8,  4.  16).  The  doctrine  wa*  in! 
preted  not  to  apply  to  the  sale  of  an  annuity  or  "l  'r' 
to  be  raised  on  a  certaiii  piece  of  lantl,  nor  ifenerally  •• 
cases  where  tlie  value  is  unascertainable  (Huber.  H^l  I*" 
:^  ♦).  ()).  Sales  by  judicial  decree  or  by  public  HUctiJi 
wt^jj  as  all  tra!isactions  arising  out  «>f  c«»mpn»mise.  vivr*  i 
«»x(i\nle<l.  (hi  the  otiier  hand,  the  d<ictrine  wa*i  ♦'<»-''^ 
first  to  all  hnvn^  tifl**t  contnicts  which  resembjf  ^iii*-  * 
later  (m  in  Holland  even  sfrn'ti  jtir'iM  contracts  wen*  irH'">' 
<  Vort.   IS.  .'),   14). 

We  mt'.  therefore,  that  the  original  principle  *i  ii*  ■ 
that  buyer  and  seller  c<»uhl  circumvent  one  another  n*  ** 
way  short  of  fraud.  An  t^juitable  rule  w«m  then  i*H* 
that  there  iiiust  be  some  ratio  Ijetween  the  true  v*lar  •= 
the  price.  loiter  on  the  ratio  was  tixeil  with  regani  ^' '•^ 
at  halt'  the  true  value.  The  doctrine  wa.s  then  extm-i^ 
ni<»vabh's.   an<l    the   purchaser   was   place<l  <in   the  Htiiie  J'*^^ 
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the  vendor.  Not  only  in  true  Hale«,  but  also  in  trans- 
ooM  similar  to  sales,  the  ri^ht  of  reflcinHion  wan  admitted 
Account  of  l4ieiiio  enormia.  Meanwhile  the  iiupomibility 
Applying  the  d<x;trine  to  all  eases  of  sale  became  manifest, 
I  numerous  exceptions  were  ^jrafted  upon  the  rule,  and 
Qtually  wherever  the  element  of  chance  prevailed,  the  in- 
Lice  of  allowing  the  sale  to  stand  when  the  transaction 
tfteil  out  favoui*able.  and  to  be  upnet  when  a  loss  ensued, 
it»  tr>  be  univtirsally  recoj^nised.  As  commerce  increase^!  the 
ml  difficulty  of  upholding  the  d<X!trine  ))ecame  manifest. 
In  France  the  /e.r  of  the  Ct^le  was  adopted  in  its  restricted 
111.  and  the  ri^ht  tif  rescission  was  restricted  to  the  sale 
land.  For  a  short  peri<xl  it  was  specially  aU>lished,  but 
*r  on  it  was  re-enacted  in  its  restricted  form  {Ctnle,  arts. 
'4  W  M^#/.).  In  scmie  States  where  the  civil  law  prevails 
principle  was  adopted  in  a  restricted  form,  whilst  in 
i*?rs  it  was  altogether  alumdontHl. 

This  doctrine  t»f  the  civil  law  never  formed  part  of  the 
iftiuon  law  of  England.  The  tendency  <if  m<x)ern  ideas  is 
'refore  clearly  t-owards  a  curtailment  of  the  doctrine,  if  nt»t 
ranis  its  total  abrogation.  It  is  therefore  not  astonishing 
^t  tin*  ('a|>e  legislature  in  1H7J>  passeil  an  Act  by  which 
•  whole  doctrine  of  Uieaiip  enonnm  was  entirely  swept  away, 
i  in  that  respect  the  law  of  the  Cape  Colony  has  Uen 
^iniilat«*4l  to  the  Ihw  of   England. 


CHAPTER  XIX. 

SPECIFrC  PERFOKMANCE. 

With  retranl  to  the  specific  pc»rforinaiice  of  contract^  :,'»-iHfTi! 

and   more  esj>ecially   with   regard    to   the  specific  pfrf"nwit 

of  a  coiitiact  of  sale,  there  lias  always  Ijeeii  a  disputf  Wti* 

tin*  various   jurists  as   to  whether  specific  perfonuano-  ft-nu 

part  of  the  law  of  Holland.     A.h  the  historj-  of  thi>  Hul»i»f: 

of   crreat   interest,  I   sluiU   deal    with   it   somewhat   fully.    T 

C(»ntro\ersy  is  one  which  dates  back  to  a   %'ery  reiimu-  [■•ri 

It  was  very  acute  in  the  time  of  the  (Jnittuw  Iktchfi*"^  n**-!! 

century),  though   it    is  hardly  necessarj-  t<»  coiLsider  lli*- *«*■ 

(»l    all    the   ancient   jurists  who   took   part    in   thi.<*  contn>*>r 

l)cn»*nus   was  of  opinion   that    no    one   could   W  c«»iiipflW 

d«»  an    act.   and  that   he  could   always  ^*t    rid    of  an  •^'^v'" 

f'frifiKli  by  ptiyintj  id  fHKul  intereM  (Donel.  wL  I-  7i:  /*f  1'^ 

O///.    n.   :V1,   vol.    11,   p.    1218).       Cujacius.   on    the   <<Ii»t  htf 

\\A\\   the   \iew   that  the  civil   law  allowed  the  one  pirtr  !■ 

oontrael   to  c<»niix*l  the  other  to  do  an  act. 

Tiu-rt-    were,    therefore,    two    Hch(x>lH.    both    relyinjj  •«  *' 

(/tn'i'ns   Juris    for    their  different   view.H.      Zoeflia**  (4.V  1   ^ 

adhered  to  the  opinion  of  Cujacius,  whilHt  Gnttiof^  lAfC**^  *^ 

vi.w  of  Donellus.     (;ix)tius  (3.  3,  41)  says:  •*  But  althiiiirk  *' 

n.ituial    law    a    jH*i-son   who    has   promised   to  do  Hoiwlhin^  ^ 

Im.uihI  to  d(»  it   if  it  is  in  his  |x>wer,  he  may.  ne%'erthefc^ '^ 

n»unici{ml  law  release  himst*lf  by  payin^f  the  other  conirtrt*"! 

|nirty  or  acceptor  the  value  of  his  intereat   in  the  «nif  ** '■ 

612 
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Ity,  if  any  has  l>een  a^-eed  upon,  in  default  of  payment." 
iiewegen  in  his  note  to  this  passa^^e  8ay8  that  in  liis  time 
was  not  the  law,  and  that  a  pei-son  could  not  releaHe  him- 
by  paying  damages,  but  could  \ye  compelled  by  civil  ini- 
>nnient  to  the  strict  fultilnient  of  what  he  had  promised, 
support  n{  this  view  he  <|Uotes  the  Intitructi^'n  ran  den 
ijrn  RiUid  and  the  decisiotis  of  the  Court  of  Mechlin,  but 
adds  at  tlie  same  time  **  that  some  jurists,  not  without 
on.  declare  this  to  l>i  in  accordance  with  the  Ron.an  law.** 
Ifuatructie  (275)  referred  to  is  to  the  effect  that  judj^nentfi 
»nlerH  containing  a  rondeninittio  (ul  farttnn  are  to  be  exe- 
d  by  civil  imprisonment  UjijzHing),  and  the  refractory 
on  is  t^)  l>e  imprisoned  until  he  carries  out  the  sentence. 
In  the  l)e  l.fijihuH  AhnMjdtiM  (rid  />«>/.  42.  1,  l-S.  1) 
enewetren  says:  ^'HiKlie  in  omnihuff  faf*iendi  iMufniimii' 
ffiti^'ci^*'  iid  fact II  III  *v^/t  jtotfMf  nf*fa^  AiArendo  iuiei^tfo^. 
rntnr  pnnniHMor  (jni  farimdi  furidtntem  hnbft.  Itn  jndi- 
iin  rr/rrf  (*hritifinneii^  (vol.  1.  dtMi.  828,  n.  8)."  (iroene- 
>?n  therefore  had  no  ^lonbt  whatever  that  not  only  in  eon- 
'if^  lid  dn  mill  III,  but  also  in  contracts  ml  faciendum,  sjiecitic 
fomiance  could  l>e  enforctnl.  In  referrinjf  to  Christinaeus 
timi  that  he  is  of  the  same  opinion,  and  he  also  tells 
that  this  view  was  actually  followe*!  by  the  (^Jurt  of 
Unt. 

Wu  I>*euwen  ( Kot/.e.  vol.  2.  p.  llS)  in  treating  of  the 
^aci^  dn  nt  d*M.  Arc.  (bk.  4.  c.  14.  s.  :\)  says  "that  by  the 
'•n  hiw.  wliieli  in  ihiv  rrsp^-ct  wi«  t*ull<iw,  a  simple  pr«»mis»* 
^  preiiieditat«Mlly  Iwirets  a  complete  obli^tion.  >«►  at  the 
^*nt  day  in  thfs*'  innotniiuit**  contract**  and  all  oth»*r  tran- 
'»n«*  all   olianj^e  of   iiit*Miti<»ii  an«l   witlidrawal  are  ••xcind»'<l. 
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except  where  it  has  been  otherwise  expressly  stipuUted.  \ 
he  who  has  on  his  side  completed  the  transaction  lia^  i 
riifht  of  compellincr  his  adversarj-  to  perform  his  part  thw 
and  need  not  be  satisfied  with  id  qiutd  it^tereM  if  tht*  d^ 
consisted  in  something  which  it  was  in  the  power  »tf  1 
adversary  to  perform,  but  may  compel  him  by  nifan* 
imprisonment  to  perform  that  which  he  lia^  proiiiiMid.' 
rehVs  on  the  same  authorities  for  this  view  <if  lin^nwyprn 

Ulrich  Huliei-,  in  his  PraelectUnt^t*  nd,  bk.  il  tit 
(v(»l.  1,  p.  2%)  {Df  Verlntnim  Obluffifimiihu^)  fxpre^t^^ 
opinion  in  favour  of  specific  performance  bein^  adiiiiv4l4r 
contracts  ad  fnclendvin  as  well  as  in  contracts  »nl  ii»,J« 
Van  der  Keessel  (77«r«.  512)  holds  that  by  tht*  [irujrr  iiK 
pretation  of  the  civil  law  a  person  who  lias  pr  iiniM^l  t'» 
an  act  can  lie  comi>elled  to  perform  his  pmnuM-.  Hr  pA* 
to  a  decision  of  the  Supreme  Court  <»f  Holland,  ivpurtrd 
NtM.stadius.  But  later  on  we  shall  see  that  thi>»  deciM^ii  •< 
ivft-rs  to  cases  of  sale. 

Pn»fessor  Sclieltintra,  in  his  annotations  on  lirotiu'*  I'J 
'{.  41).  siiys:  'With  regani  to  the  doctrine  of  it^•lit^ 
expiessed  in  this  paragraph,  we  must  remark  lh«i  iJ 
Ct'itaiii  that  if  a  {Hfi-son  pix»mises  to  do  a  thing  <"*  t<'  V 
a  [H-nalty  if  lie  fails,  he  can  fulfil  his  obligati<Hi  liy  y^)^ 
tli«  p»*nalty  :  but  with  regard  to  the  f|Uesti<>n  whrthrf 
iMi-.ii  who  has  promiseil  to  do  a  thing  can  fulfil  hi^  "Wq: 
ti«»n  l.y  pacing  the  id  qvi>d  interest,  there  is  wiim-  ^^ 
\\*'.  h<»\ve\er.  are  of  (»pinion  that  if  the  pruniiwor  cw  * 
tip  .let  |»ronn*M»d.  then,  acconling  to  the  civil  law.  h«»  «•• 
t'Mapf  Ill's  pruiiii^e  by  (>aying  the  id  qmid  inttre^-  ^  ' 
i^    l»'»uiid    to    |H*rform    the   act    promised.      Thi«   wti»  tiso  » 
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^w  rif  Gn>enewe^i'ii,  and  it  appears  from  his  remarkn  that 
\ti  wan  the  law  of    Holland,  ho   that  a  promissor  /acti  can 

Holland  be  eonipellefl  by  civil  inipriKonment  ad  factum 
ifHtandinn" 

Fnmi  the  pawsH^es  of  Van  der  KeesHel  and  SchelUn)^ 
erred  to.  it  would  appear  that  this  wan  the  view  of 
iiient  profesKors  of  law  towards  the  end  of  the  eighteenth 
itury.  Voet.  on  tlic  other  hand,  adopts  the  view  of 
n*«llu>,    that    fievio    ciHji    intfeM    ad   factum    pnuBtanduvi. 

*  words  are  (45.  I.  >S):  In  i/x,  quae  facicfidi  Migatimum 
tuirtit.  gtnenditev  itUicuit,  nemifiem  ad  factum  Migatum, 
i<nV  ad  Itnpleiu/'ntahi  facti  cutfi  jHrnne  9ed  lU^erari  partes- 
\do  id  qmnl  intercHt.  He  discuMseH  the  civil  law,  and  ooiueH 
tlif  cuneluMJon  that  this  is  the  pix>per  view  to  be  gathered 
III  the  texts.  ViHft's  view  is  adopted  by  Dekker  in  his 
:*>  on   Van  Leeuwen  (2   Kotze,  p.  88), 

AW  stM',  therefore,  that  the  view  that  specific  performance 
I    \^  enforced   has   U*en    defended    by   refei*ence  to   t«xtK   iu 

•  civil  law,  whilst  those  who  attack  specific  performance 
y  Mil  the  same  law  for  their  opinions.  Heineccius  i»  of 
iuioii  that  the  (Germans  adopted  the  view  that  a  pemou 
uM  l)f  compelled  to  do  an  act  which  he  had  promised,  and 
at  he  could  not  free  himself  from  his  obli)^tion  by  tender- 
C  llif  id  tjufKl  intet^M  {EUm.  Jur.  Gtrm,  bk.  2,  «ec  Ji4d). 

Tlius  far  I  hav»'  dealt  with  the  general  question  as  to 
»Hliei  A  jHTson  can  U*  conn>flle<l  ad  fuinm  pracstandum, 
^liail  ii«i\\  pr»»c»Mti  to  consiiiiM*  tlu*  tjUrstion  whether  in  the 
^*  ••(  ^il«'  a  vrntlMr  can  U-  com|x*lltMl  to  deliver  the  actual 
''»U'   "^M.       ( >f    couisf    if    it     U'    (^>ncedeil    that    ifi    nmnibH^ 
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then  it  follows  that  he  can  be  compelled  U)  perfonu  <[^ 
ticnlly  tlie  contract  of  sale.  At  the  same  time  ih**  ^m 
rule  may  not  be  tine,  but  the  contract  of  salt?  iiuy  jn^' 
special  right  of  specific  performance. 

TluH  question  is  discussed  V)y  Mr.  Justice  Kotze  iu  i 
second  volume  of  Van  I-ieeuwen,  p.  14-1.  In  addiciim  i"  ^^h 
of  the  authors  quoted  ab<jve  he  refers  to  Huljers  H^Uwiit 
RtditHifeleenlheyi.  There  is  a  misprint  in  the  reftrtncr. 
should  be  8,  2,  J)  and  10.  Huber  says.  "  A>  •-■m  *•  ' 
parties  have  come  to  an  agi-eement  tliey  cannot  rrcrd**  fr 
the  sale :  the  seller  must  deliver  the  aiticle  s«>ld  aim  ' 
purchaser  must  pay  the  price,  nor  can  the  M*llrr  -« 
delivery  and  free  himself  by  tendering  th«'  id  *iH'ml  .i'*^ 
even  if  he  ottered  <louble  the  price." 

Van  Iveeuwen  sa3\s  the  same  (Kotze,  v«>l.  2.  p.  14"i  J 
he  Viases  this  view  upon  a  decision  of  the  Supreme  0- 
i  I  noted  by  Neostadius  (/><tA».  .)0k  An  this  ca?***  ua**  •!«•»• 
in  the  sixteenth  century,  and  is  quoUni  with  ap{»p»^«' 
many  authorities,  I  will  give  it  here.  The  heaihintf  r*-*!* 
follows:  *  A  person  who  has  the  pjwer  of  delivirrin):  «  ths 
sold  will  not  be  liberated  by  paying  the  damages  ^-f  tr^ 
/y ////'/  tnfen'»t  for  non-delivery.  A  certain  vend«»r  ««*  c 
dt'inned  to  deliver  t^)  a  pin-chaser  a  ceitain  piece  **i  \^^^ 
deelartMl  that  he  couKi  not  deliver  the  land  ina<iiuueii  a* 
had  aheady  delivered  it  to  another,  but  he  utferrl  • 
<laiiiages  which  the  pui*chas*fr  had  suffered  by  hi^  UiW^ 
4i«'liver.  When,  however,  it  was  found  that  in  tinitl*  ^  ^' 
not  yet  deliveiiHl  the  land  to  the  second  purchaftrr.  th*  <•** 
^•nlered  that  the  vendor  should  be  civilly  impriHiiiied  out* 
hail    t^'iven    delivery   of   the   lan<l.      The   reawM   wa?»  lw«»o* 
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*>ii  who  haul  it  in  his  power  to  deliver  an  article  sold 
id  not  ♦*sca{>e  his  liability  to  deliver  by  tendering  damages, 
the  vendor  remained  obstinate  and  would  not  deliver,  not- 
hfttandinj^  the  civil  impris^jnnient,  then  the  land  niunt  be 
en  from  him  by  a  judge  or  he  must  \ye  compelled  to 
ce  delivery.  If  the  vendor  refuses,  the  pui-chaser  may  [put 
due  on  what  it  is  worth  to  him  to  have  delivery,  and 
e  a  pledge  for  the  amount.  The  vendor,  however,  will 
Ain    in    prison   until    the   pui-chaner  is  i*ecouped  out  of  the 

of  thf  pltMlges  and  thf  full  amount  is  paid." 
It  would  ap{>ear,  therefore,  that  the  purchaser  c<iuld  either 
>rctf  specific   performance  or  claim    the   vidue.  and  that    in 
er  to  enforce  spt»citic  perfonnance  the   purchaser  could  call 
:he  aid  of  the  court. 

With  regard  to  the  contract  of  sale,  (irotius  ailopls  the 
w  of  Neostmlius  and  says  (H,  15,  G):  "If  delivery  is  de- 
ed by  the  seller,  the  purchaser  has  the  option  of  either 
iming   delivery   together   with   all  pi*otits  and   compensation 

loss  or  merely  conipensntion  to  the  extent  of  his  interest 

the  di'livery.  which  fre(|uently  is  more  advantageous  to 
'*.  for  instance,  when  the  propi»rty  is  destroyed  or  damageil/* 

this  (irtHMiewegen  adds  a  note.  **To  this  delivery  the  seller 
y  lie  ct>m]>elle4l  by  ;fijzfliii(j  or  civil  impri.sonment.  nt>r 
»  the  viler  escape  it  by  ottering  to  pay  the  damage  cause*! 

the  non-delivery." 

*'<»*t    hM\v»'ver.    in    his    i'nni mtnttirif    <  19.    1,    14)    discusses 

•jUestion  fully,  iiiid  eomes  i«»  the  conclusion  that  specific 
^•»nnHnc»*  slioiiJd  not  be  decn^fd  in  a  case  of  *gile.  If  w»» 
•^  cjo^'ly  into  the  lan;;\iiige  "f  Voet  it  is  manifest  that  he 
■*    not    >4iy   that    tin*    law   «»f    Hollii::d   do«*s  not   allow   H|)ecific 
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[ifrfonuance,  but  he  argues  that  it  is  not  advisable  t«»  a^it 
specitie  perfoinuince  of  a  sale.  Towai-ds  the  eii'l  of  i^r.  U 
bf   say.Ni    X<*t<tri*s    rent   moreH  qiunl  affihfi    f^'rijttum  «/h»W'* 

f((tem  rinnjpeUi  pin<f<t'  vf  fi\nlat  iter  lUff^rtn**  pi^fjtfmi'iv  -i 
(fiind  inff'i'eM.  He  then  (juotes  NeostHcliuK.  Van  Ltrunni  iid 
Cfintius.  If  tlie  ju<l</es  liavt*  the  power  t»f  takini;  *»»j  u* 
ownership  from  one  [)ei-son  and  giving  it  to  anothrt.  tiirii  In 
thinks  s{x*eitic  performance  can  l)e  enfiUxrtHl ;  but  if  tlir}  ^ 
n<»t  ]>ossesN  that  [>owfr,  then  the  Ijetter  eoursf  \*i»Uhi  ^•^  V 
adopt  tilt"  ruh»  of  the  Roman  law  and  to  alli»w  ilir  \rtA'A 
to  eonn»ensate  witli  «'/  qmid  isit/'irtit.  In  hi**  f\fiitfi^ifli9.* 
h(»wt*ver.  V<»et  expresses  clearly  the  view  that  in  rA*--  "f  »*« 
sjR'citie  pt-rformanci'  can  l>e  claimed  {ad,  UK  1.  M.  /'•'••' 
aiijrm  ,/"/>'  hinly'rni*  rendifnr  halM-nn  r*'i  tiunUifd**^  /'M- 
tiitf'in  t'ogi  at  rf'iii  pratrise  tradut  ner  tUtertitar  yu-ri* *.*.*»* 
it/  fpnui  nit  forest.  It  wouhl  tlierefore  ap|)ear  that  V«»-t  -'^J 
not  always  hold  the  view  that  sj>ecitic  perfonnaiK'r  *h'"t'' 
n<»i    U-  decreed   in  caM's  of  sale. 

The  ini}>res.sion  which  the  |)assage  (IJ>.  1.  I4i  lm\«^  op* 
my  mind  is  that  \'oi't  thought  that  the  true  view  with  wtS*''^ 
t«»  ibf  civil  law  is  the  view  oi  l>oneIlus,  that  « •##«•' /"^''^^ 
ntql  ftntrsf  lul  furlt'iidti iit.  and  that  therefore  a  veiHl«»r  Jr** 
noi  !»..•  e«>mpelled  to  nuike  delivery  ;  that  it  is  iiuihi'^J'J'  *'* 
*/\\r  i\  jiid^^e  the  jxiwer  c»f  siK*citically  enfomng  ciiiifict* '^ 
(I'jz^l't'fj  and  that  therefore  we  should  return  tf  ali*«  ^  ** 
fohsid*!^  thf  liUf  vii'W  of  the  Roman  law.  I  d*'  iM  •">*'' 
^land  \  .  rt  to  vay  iiulhoritatively  that  it  ^as  ir*(  iIk*  !•• 
and  eii^toni  'tf  H(»lland  to  com|Hd  a  vendor  to  make  tleli iff} 

III    (li.-  Cape  ('Ml..ny   the  case   of  Midiii^    v.  Sthtdhnfi  a* 
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i^daal  (I  Searle.  225)  haM  been  cited  aH  an  authority  in 
Toar  of  the  power  of  the  court  to  decree  Hpecific  perform- 
iCe  i»f  a  contract  of  sale.  The  cawe  ih.  however,  badly 
pr)rte<t,  and  the  matter  wan  never  actually  rained  in  argu* 
tnt.  Tlu*  ciKirt  no  doubt  naid  that  the  plaintiff  wan  entitled 
>  the  property  in  dispute  on  payin)^  certain  huuin  to  the 
'ffiidant  Schalkwyk.  but  there  in  nothing  in  the  repf>rt 
hich  justifies  one  in  concUidinj^  that  specific  performance 
t*  decree<l.  It  is  tnie  the  summons  prayed  that  tlie  defend- 
t  inij^ht  lie  compelled  to  deliver  up  pr^ssession  of  the  land, 
t  in  the  way  the  jud^nent  is  reported  it  may  be  construed 

'>f  a  mere  declaration  of  rij/hts. 

Ill  Xin'tirv    V.  Hewie   (1870.    Buch.    p.    155)   the    plaintiff' 

^u^^ht    an    action    for    s[>ecific    performance  of    a  contract  of 

H    »»i    landtf<l    pro|)eity   sold    by   defendant    to    the    plaintiff. 

Hriiiy  de  Villifi>,  (\J.,  said:  "It   is  clear  that  the  plaintiff 

futitltfl    t<»    liavt*    sj)ecitic    performance  of  the  contract,  hut 

j»*d[tmfitt  nf  the  cimrt  muMt  tie  in  the  altfrnatiiY,  The 
ianttidii  simply  ask»<  for  specific  |>erformance.  and  d<ies  not 
iv  for  damaj(es.  but  un<ler  the  prayer  for  ^neral  relief  the 
irt  will  U*  ablf  t(»  award  dama^^es  as  an  alternative.'* 
♦•rv  i.H  nothing  in  this  rejx^rt  to  show  that  the  question  wa** 
JWhI  at  the   Bar. 

Ill  K^ttleM  V.  Bniiiftt  (H   E.1>.C\   HO)   Barry.  JR.  expressed 

•opinion  ill  favour  of  the  court's  [jower  to  decree  sjiecific 
'  f'TiiirtiKv  <»f  a  conlnict  of  sale:  '  WIumv  a  vendor  sells 
•l»*rty    ^oiiu*  of  which   h»*  cannot  dt'livt-r.  he  cannot   \w  heaiti 

^y  lW*nuH«'  I  cannot  dfliver  some  y<»u  cannot  mak**  nie 
'^»-t  th«-  rest.'  Till-  rule  of  law  is.  where  a  pnrchaMM-  buys 
1*iry  .-th'!  the   \»'ii(loi    cannot   (leli\er  j>art.  the  vend<»r  may 
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at  the  request  of  the  purchaser  be  ordered  to  «Wi\vr  li 
lie  can  deliver.  But  the  court  will  not  make  '^ucli  •* 
unless  the  plaintiff  insists  upon  it,  and  uuIchh  it  c«»uW  ^ 
way  clearly  to  apportion  the  purchase  amount  which  ^ 
have  to  be  paid  if  only  part  is  delivered." 

In  Van  der  WeMhiiysen  v.  Velennki  (15  S.C.  237  >  thrr 
decreed  specific  performance  of  an  undertaking;  to  m^.i 
formal  contract,  but  i^ave  an  alternative  judj^nent  for  «UnA 
HO  that  this  case  is  no  authority  that  specific  perfomuno 
a  contract  of  sale  without  an  alternative  of  dama^'^f*  n\ 
decreed.  Sir  Henry  de  Villiei-s,  C.J.,  said :  *  The  c*»uri  ii 
declare  that  the  contract  embodied  in  the  mem^>nui<iuiii 
a  valid  and  binding  one,  and  must  grant  an  onltrr  c«>ti: 
ling  the  defendant  lo  duly  execute  the  formal  contnrt. 
It  is  usual,  however,  to  fix  an  amount  as  damages  in  «* 
refusal  to  comply  with  the  order  of  c<3urt.  The  court  in 
cases  has  never  gone  minutely  into  the  question  (A  'Um 
sustained,  but  has  taken  a  nmnd  sum  for  th^  /#«r/— 
4itfurrh}g   tt^  judfpnf^nt" 

In  a  note  to  eh.  4.  bk.  18.  sec.  1,  of  his  translati<m  'i 
Letui wen's  CommmOiry,  Mr.  Justice  KoUse  expre:M«e^  * '1^ 
opinion    in    favour    of    the    contention    that   the  RiHiitnl^ 
law  gave    the    purchaser  the  right  of   demanding  the  «Wli 
n»   the  article  sol<|.  and  that  he  was  act  obliged  lo  Iv '<^>' 
with    the    id  (jtnul   ivfrrf-Ht   ( Kotze 8  traiiH.   vol.  2.  p.  Ul^ 
srtins.    h()wev»*r,    to    have    gone    somewhat    U^y    far  •l*^ 
as^tMts    that    it    is    the    settled    practice    of    Scnith  Afric» 
Xnrden    v.   Rpnnie    hardly    seems    t4)  juntify    this  view 
Hi:;h    Court    of    thi-    South    African    Republic   unh#atAUi 
adopt «*(!   till'  doctrine  of  specific  performance*  of  a  c»»ntr«t 
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in  tlie  unreport^  case  of  Cohni  v.  Shire**  (1882)  and  in 
re|x>rte<l    caM»    of    Thompson    v.    Pidlingn'    (1    Off.    Rep. 

>.  208). 

lie  Natal  Supreme  Court  in  Trttllip  v.  Trmnp  and  Van 
I  (1  X.LR.  180.  1H<))  granted  Hpecitic  performance  in  an 
n  «»n   a   contn\ct    for  sale  of  land,  and  ordered   the  judg- 

to  U*  carrie<l  nut  by  the  Matster,  innMuiuch  as  the  plain- 
•ould  not  get  the  neceRsary  authority  fit>m  the  regiHtered 
•r.  «>n»'  (►f  the  defendants  in  the  action, 
lie  Supreme  Court  of  the  Ti'ansvaal  has  adopted  the 
'iple  of  specific  performance  in  a  cohtract  of  sale,  and 
carrieil  out  this  principle  to  its  lo^cal  conse<|uence.  It 
said  to  tlu-  vendor:  "What  you  have  sold  you  must  de- 
.  and  you  must  deliver   in  accordance   with   your   pn»nnse, 

if   you   fail    to  deliver  in   terms  of  the  contract   the  court 

not  only  comj)el  you  to  deliver,  but  will  compel  you  to 
e  j^o«k1  any  loss  which  the  purchaser  has  suffered  on 
unt  of  your  failure  to  deliver  in  accordance  witli  your 
met  In  the  case  of  Sihrrttpu  Entat^f*  Co.  v.  BeUevae 
dmitr  ([11K)4]  T.S.  4(52)  Sir  Jamex  Rose  Innes  said:  "The 
1  ^\\\  lay  down  the  rule  that  where  a  seller  ha8  made 
init  in  delivery  of  the  thing  sold  and  is  in  mora,  the  pur- 
Hff.  ill  addition  to  demanding  specitic  performance,  may, 
'IV  he  hiis  sustained  damages  which  the  law  recognises  and 
«'v  claim  those  damages  in  the  same  action  '  (at  p.  470). 
In  the  Transvaal,  tiierefore.  im  alternative  clain)  for  damages 
^juir^^l.  for  the  courts  will  decree  sjK.*ciHc  pi*rformance  of  a 
fact  ••(  siilf  and  damages  as  well,  if  such  have  l>een  cau.seil 
l»*fiiult   in  delivery. 


CHAPTER  XX. 

LETTING  AND  HIRING. 

Ix  dealing  with  the  development  of  the  Romall•Dut4^h  Iti 

Letting   and    Hiring,   the    first    thing    that    strik^fs  n*»  i* 

peculiar   doctrine    enibodieil    in    the    maxim    Haar  »/*!' 

1,'iHt/}.      ( irotius  tells  us  tliat  it   was  a  custom  of  H«>IUii*i 

a    purchaser    must    continue   a    lease    grant4'd    by    In"*   ^"J 

<inM*new*»gen    points   out    that    this   custom    was   iliaiii'trit 

o])]K)sed  to  the   Roman  civil   law  (C.  4.  H5.  9).  which  ['t"^ 

that  the  purchaser  of  a  property   was  not  Umnd  to  l*^*- 

lesstM*  upon  the  property  until  the  expiratiiin  of  hi»»  Ir**^ 

li'ss  the  sale  was  concluded  subject  to  thai  conilitioii     1  ' 

not    he(»n   able   to   find  out   whether  this    practice  wa**  -i-r 

fioni   ^ome  ancient  (ierinan  custom   or  whetlier   it  ::?»•«   i 

th«*   Nt'therhmtls.      Heineccius  mentions   no  such  Gt-niuii 

loni.   and,   as    far  as    I    know,    none  of    tlie  old    RmiAit-l^ 

la\\v«'iN   tiisouss   its   origin.      We   find   tlie  principle  eiimKi 

ill  srvrral  of  the  local  Co<les  in   the  Xi»therlAnd»i»  {HMf*  " 

vol.  :].  ohs.  7ih.      In  the  Customs  of  Rhynland  we  tir»<l    I 

a    rnninion    custom    and    law    that    not   only   the   heir^  "f 

d«M«asrd.  1)111  also  the  purchaser,  must  Acknowlod|S^  tlw  '■' 

♦  ni«i»«l     into     by    his    predecessor    in    title,    viz..    thr  ^••fr 

a(Min<liiig  to  the  maxim  Huur  ijnat   »'ifor  Luntp,*' 

Similar    provisions    are    found    in    the    Keuren   •»f  ^r 

AniNi.-nlani.     Midd«*lb\ng.     Zierikzee,    Flushing.    Aniwdrp  » 

M.MJilin        In     Frifshind.    however,    a    m<xlified    fonn    **  ' 

(fc>2 
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kQ  rule  prevailed.  It  would  therefore  appear  that  the 
111  )n*^w  up  ill  Holland  not  fnjin  any  ^^eneral  principle, 
t)ecauHe  it  harl  been  npecially  adopted  by  several  of  the 
iin[M)rtAnt  cities  of  the  Netherlands.  Nor  did  this  prin- 
apply  to  all  leases,  for  when  the  leaHe  was  one  in 
m  UmfKtM  the  purchaser  could  eject  the  lenHee  uiile^ 
iffreeiiient  wan  made  in  writ  in  jf  and  registered  before 
judp?  of  the  place  where  the  property  was  situate<l. 
at  any  rate  was  the  view  of  th<»  Court  of  Holland,  for 
lewejjen  {fid  (trot.  8.  19,  9)  tells  us  that  it  was  well 
•Htotxl  that  land  could  not  be  leased  for  more  than  ten 
unless  a  writt4Mi  lea»*e  was  exeout»*(l  ronim  ff*ff^  //m-i, 
:hat  this  view  was  base*!  upon  a  decision  of  the  Court 
i»lland  ^iveii  in  ItJOO  (Sap.  <*ar.  IWIm.  :\0),  Neostadius 
H  a  ih^cisioii  of  the  Supreme  Court  of  Holland  and  \Vt*st 
land,  in  which  it  was  definit4'ly  laid  down  that  acconlin^ 
e  law  of  Holland  land  could  not  l)e  sold  otherwise*  than 
[!t  to  the  rule  that  I>»ase  j;o*»s  before  Sale.  and.  as  far 
know,  this  is  the  fii*st  judieial  declaration  of  such  a 
al  custom. 

'ith  ri'Sfanl  t4)  the  necessity  for  rejriMt^^niig  lea.ses  for 
than  {•'}}  yeai-s  in  order  to  bind  a  purchaser,  there  ban 
Hr>in«'  dispute,  tlioucrh  there  can  Iv  little  «ioubt  that 
<Kn^  to  the  view  of  the  older  lawyers  ivj/istration  was 
Kary.  <  Jn^Mi^'wej/en.  in  addition  to  the  |>assajre  cited 
•   r»*llH  n»<  in   his   Ih^   L^i/ihtis  i,iJ  f%Hl.  4,  «».i.  fM:     f't'Urinn 

'  li'iofn  III  ft  lit  f  HI  ^  firn'^to))  f'n  ildns  hmtififf*  '*it  nlhi»l 
'hnn  r'jtftt  I  nut.  .  .  .  I II  h*f'iif  miw  t  m  iit  Imtfft  h  iiifMU'iM 
I  H^ti*  III  H  ttiiM  I  nti'i'ifin  rr  t/thrt  nniw  tn  ttht^  nut  mm  vujum 
''III*    fii*lnif   'itfjiit'    -tnrtitnr  ^r  «••  iHiimm  nfijiif   » n»'cfemtn 
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(hK'forum  MPvteT^tia.  Tlie  decision  referred  U*  by  Omm 
wecren  is  criven  in  the  appendix  to  the  AinRterdAin  thi 
volume  of  the  Consultations,  and  as  it  is  an  iiuport*nt  H- 
sion  I  o^ve  a  translation  of  the  text.  **iSomf  (mv  hi\i 
leased  a  house  or  land  for  as  loner  as  the  less#^  pin* 
and  the  lessee  havincj  enjoyed  it  for  a  period  of  ni««Tv  th 
ten  y^ars,  a  dispute  arose  whether  the  lejwor  canid  eJKt  ! 
lessee :  the  court  decided  that  the  leBSor  could  eject  hrni 
leases  d(»  not  run  for  more  than  ten  years  nnlesK  |»* 
earn  1)1  Ififjfi  locL  when  they  affect  the  land." 

In  (rref'n  v.  (rriffithA  (4  S.C.  ^MU  the  question  wh«-  nih 
by  Sir  Henry  de  Villiei-s,  hut  not  decided.  He  Miy^:  h 
another  ijuestion  whether  a  lease  for  a  lontj  peri*»H  *w4> 
ten  yeais  or  more,  whether  [>arole  or  in  writing,  will  a* 
ao^jiin^l  a  particular  successor  of  the  lessor  unle«^*»  in  •' 
form  or  another  registered  or  indorsed  upon  tlie  tillr^y* 
ol*  tin*  land  in  the  Deeds  Reorist<M*  of  the  c<>lony.  Th»*  fl 
of  Mtijiininl  V.  Usher  (2  Menz.  170)  is  generally  citt^ 
su|){)ort  of  the  pro|x>sition  that  a  lease.  hf»wever  loo;: 
}»in<lint;  upon  a  purchaser  of  land  from  the  lessor:  1h«  tl 
p]'opo>ition  is  t<H»  widely  stated,  for  the  purchA!N«-r  in  tt 
cas«*  had  f\dl  notice  of  the  long  lease  of  ninety -niiH-  y^ 
wliieli  was  in  fact  ainiexed  to  and  re^stered  with  hi*  *^ 
i^\  iransfti.  The  court  decided  that  the  Placaat  4»f  i^^ 
May.  1744.  wa^  not  in  force  in  this  colony,  but  ewn  befc 
1744  it  wa*-  the  l)etter  opinion  that  a  leaw  waft  in^  ^^^ 
\\\n^\\  thf  particular  successor  unless  it  was  madr  f^^ 
jmlirt'  rri  sifnf,  or  unleKs  if  made  bj*  a  private  ««*n 
it  wa^  for  a  shorter  pericxi  than  t4»n  yearn  ((inva  C 
(;.').    !h        The    learuiKl    Chief    Justice    then    points  «««  * 


LETTTXG  AND  HIRING.  625 

PUicaat  of  1744  extended  the  period  to  twenty-five 
n.  and  required  leaHes  for  that  period  or  longer  to  be 
iAtered  in  the  Aaine  way  a-s  the  alienation  of  immovable 
perty. 

Voet  has  been  cited  an  an  authority  for  the  contrary 
»*.  It  seeiriH  to  me,  however,  that  Voet  (19.  2.  I)  aajra 
i:    **  A    lease   confers   a  j^lm   ad  perm)nam   and    not   a  jvs 

rtm,  and  the  len^h  of  time  for  which  a  leaae  runs 
not   alter   its   nature  from   an   obli^tion   ad   permmam    to 

obli^tion  ni  rem.  Theoretically,  therefore,  a  leane  for 
rv  than  ten  yeai-s  should  not  require  greater  formalitien 
n  a  lease  for  »  less  period.  If,  however,  leases  for  long 
n*  need  not  be  repstered,  then  sellers  who  have  granted 
h  Um^  leases  may  defraud  purchasers.  It  would  there- 
i"  lie  well  Ui  make  leases  for  a  period  longer  than  ten 
kFv  binding  l)etweeii  the  ]>arties  themselves  and  their 
rs.  but  not  binding  on  creditors  or  singular  successorR. 
Is  view    has    l)een    taken    by    the    Court    of    Holland    and 

Matthaeus.  and  if  taken  with  the  above  limitations  I 
►>  no  objection  against  such  a  custom." 

Xfiw  if  we  turn  from  his  Commentary  to  his  Comjwn- 
cm  we  Hnd  the  following:  **  By  the  law  of  Holland  and 
rt^lit  the  purchaser  of  land  or  houses  must  recognise  the 
«^<^  made  by  the  seller  */  they  tlo  no/  exceed  ten  yearn, 
•Ti  though  such  leases  are  not  disclosed."  It  seems  to 
therefore,  that  Voet  never  intended  to  go  so  far  as  to 
•'  tiiat  Irak's  over  ten  years  were  by  the  cust4)ms  of 
•llarvi    not    bintliiig    u|)oii    particular    successors.       He    seems 

l»»*r   to    have    accept e<i    the    law    as    laid    down    by    (Jn)ene- 

'i:»-n,    NtHK^tadiuH    and    .Matthaeus.    subject    to    the    limitation 

pp 
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that  a   lease   over  ten   yeare  wa«  binding  on  the  eootnrtii 
partien  and  their  heirs. 

I  have  tried  to  discover  why  the  Placaat  M  1* 
extender!  the  time  to  twenty-five  years,  hut  I  ht\>  a 
yet  been  successful.  It  is,  however,  possible  that  thi*»  Pliea 
<lid  not  alter  the  law,  but  only  fixed  a  definite  perK*!  f 
which  a  duty  of  2 A  per  cent,  had  to  be  paid.  In  '<!»• 
words,  the  old  law  requiring  a  lease  over  ten  year*  t"  ' 
registered  in  order  to  bind  the  particular  succe»^'r  <i 
renuiined  in  force,  but  upon  such  leases  under  twt»nty*i' 
years  no  duty  had  to  be  paid.  If,  however,  the  W-^  *" 
for  a  period  of  twenty-five  years  or  more  it  hail  iv<  -ol 
to  1k»  registered,  but  a  duty  of  2A  per  c*'nt.  ha*!  *  ' 
paid  as  well.  If  the  ten-year  period!  of  the  M  l»«  • 
extende<l  to  twenty-five  years,  it  does  seem  stranj:**  i^*-  ' 
mention  is  made  in  the  law  itself  of  the  alteration. 

In    the    Transvaal    tlie   question    han   l)een    ^i  at  r^' 
sub-sec.    1     of    sec.     29    of     Proclamation     H    «)f    1P02    ww 
provides   that    leases  of   over   ten   years.    t4>    be   Hndin;:  np 
])articular    successoi-s    for    a    period    longer    than    t*'n  y* 
must   l)t»  registered. 

AnotlMM*   iiii[X)rtant  diffei-ence  l)etween  the   Roman  U*  « 
llu*   Koman-Dutch    law   is   the   law   relating   to  the  '•uJJHii 
of   ruial   tenements.      The  rule  of  the   Roman   law  wa*  3' 
prohihinr    m)i    qu<nn    rim(lu.rit   /rtcriii/<rrm,    a/ii    /•**"* 
nihil   tfliinj    rourpnif    {C.    4,    ()5.   til       Here,    then,   thm'  ^ 
WW   restriction    whatever  upon    the   right   to  sublet  eithrr 
whoK*   or   jwirt   of    the    property    leased.      This   prindpi^ 
not    commend   itsi^lf   to  several  of   the  big  towns  \i  HoUi 
4(irot.  8.  21.  10).     In  Amsterdam.  Gouda.  VutAU  Middr<bi 
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d  '«!  Hertogenbo!<H;h  the  mibletting  of  houfles  wa8  forbidden 
Jew  with  the  connent  of  the  owners.  The  (i^neral  law  of 
olland,  liowever,  allowed  the  Hubletting  of  urban  tenementH|> 
id  thiH  view  haM  been  adopted  by  the  Cape  conrta  (Swurtii 

lAindnuirk,  2  S.C.  5).  With  renpect  to  fann  landH  (pnudia 
siiea),  the  law  of  Holland,  aH  interpreted  by  the  courts  of 
cdland  and  by  tlie  Supreme  Court  of  the  Cape  Colony, 
i    not    allow    a     sub-leaHe    without     the     expreAH     con^^ent 

the  owner  {De  Vrie^  v.  Alexander,  Foord,  4^^).  Tlie 
aiiHvaal  eoui-t  in  Eckharf  v.  NUfe  (3  C.LJ.  4:^)  held  a 
itrarj'  view,  and  decided  that  pniedia  rttstica  could  l)e 
>let. 

There  is  no  doubt  wliatever  that  the  jfreat  authorities  on 
'  Rf)man- Dutch  law  were  of  opinion  that  p-raetlvt  riiMtiea 
lid  not  \re  sublet  without  the  special  consent  of  the  lessor. 
^  the  other  hand,  they  all  rely  on  the  Placaat«)  of  1515  and 
HO .•  and.  as  Mr.  Justice  Kotz^  has  rightly  pointed  out,  these 
iM^aats  do  not  speak  of  lease  (/< titer),  but  of  mi  kuar.  ie. 
ter  leasi*.  What  the  Placaat^  sought  to  avoid  was  that  a 
*«ee  shoul<l  refuse  to  give  up  his  lease  because  of  some 
lejjied  custom  which  gave  him  the  right  to  retain  it  The 
iacaats  do  not  speak  of  subletting;  they  are  only  directed 
(tinst  holding  over  {na  huvr).  Tlie  arguments  for  and 
Cainst  the  view  that  praedia  riiMticft  can  be  sublet  are  fully 
t  «>ut  in  the  ci^ntroversial  articles  of  Chief  Justice  Maasdorp 
id  Mr.  Justice  Kotze  in  the  Cape  Law  Journal  for  the 
*rs  ]HHi)  AUi]  \HH7.  No  amount  of  argument  can,  however, 
rt    away    fn>m     the    fact    that    Voet.    Ne<j«tadiu.s    and    other 

•  TIm?  I'lariuit  uf  IB-V*.  inentiuned  by  Van  tier  Keetuiel  in  Thes,  674,  mfr«»ly 
IMit«  th«  ipM\Junmn  rv^rhn  of  l\w  PlacaatH  of  15IA  and  IMfl. 
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j/reat  authorities  of  the  Romaii- Dutch  law  were  of  opioin 
that  jn^aedid  rufifiat  could  not  be  sublet  uiilesR  the  \m 
gave  his  consent  to  such  sub-lease. 

Considering  that  the  Placaats  of  1515  aud  1580  do  n 
mention  subletting,  I  have  asked  myself  why.  with  tl 
Placaats  before  them  and  with  the  fact  tliat  mt  huHf  u 
not  hvvr  is  mentioned,  did  they  persist  in  the  view  tb 
pvfiedia  ruMica  could  not  be  sublet,  Mr.  Justice  K»* 
thinks  (diquaiidif  dormltat  Ixmus  HomertiM,  but  thi^  w 
does  not  st^m  ade(|uate.  It  has  struck  me  that  there  mi 
be  some  other  explanation.  Although  the  Placaats  du  nfi  * 
pnssly  prohibit  the  subletting  of  praedut  ruMit^i.  llwy  mi 
have  had  that  effect  indirectly.  Now  if  we  look  at  i 
wording  of  the  Placaats,  we  find  thej'  say  thai  no  ltw« 
and  occupiers  of  land  which  thej'  have  taken  on  leaw  m 
enjoy  tlie  land  longer  than  a  period  of  four  yearn  except 
tlif  leave  and  consent  of  the  owner,  and  that  they  mif^  A«i 
pntjU'r  (rriffei)  deedt*  of  lease  thereof.  In  other  word*  \ 
Placaats  prohibit  the  lessees  from  holding  over  on  a  prrt^ 
that  they  have  some  jiin  retmctw^,  unless  they  can  prcpA 
a  \Mitten  lease.  In  onler  to  defeat  the  claim  of  a  lii 
lord  to  ({uit.  the  (XM-son  who  claims  a  lease  over  the  li 
must  produce  a  written  lease  from  the  landlord.  If.  tlie 
fonv  the  U»sst*e  sublets  to  a  third  party,  such  third  pti 
Would  nevtr  In*  in  the  pasition  to  produce  a  written  Irt 
tVoin  the  landlord.  Xi»w  I  would  suggest  that  it  wv  tl 
tailuir  to  pnxluce  a  written  lease  from  the  landlord,  vh 
such  was  demandetl.  which  made  the  sub-leaaen  of  yro^^ 
rn^hnt  iuiiK).ssil)K>  in  law,  unless  the  sub-leiwee  wafe»  pMvc^ 
l»y  a  written  instrument  of  the  landlord.      It  was  not 
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the   sub-teimnt    to   say  to   the   owner,   "  I    have   no   leane 
I  you,    but    you    have   a    written    lease  with  A  B,   and    I 

from  him."  Tlie  occupier  had  to  prove  hi«  title  by  the 
uction  of  a  written  leaHe,  and  if  he  were  a  Hub-tenant  he 
Id  fail  to  show  his  title  unlew  fortified  with  the  written 
ent  of  the  owner.  I  have  been  led  to  thiH  view  by  the 
l«  of  VinniuH  {Innt.  3,  tit.  25,  pr.  3).  He  nayn,  Apiul  nm 
u>  agrnriuH  non  priM't^dit  ninn  int^rt'entii  ifuttramevti ,aat 
iri  met  prirati  ner  abmfiui  uiHtrwvMnto  ItfcationiM  nUo 
it*  y«w  fMt  ivgro  rowluettf  fniL  Exiai  tie  ea  te  (^on- 
iio  PriticipiH  (*antfi  edita,  lolo  ( *ov  fir  matt  f,  art.  30, 
^  Oiri 

*he  effect  of  re4)uirin)(  a  written  leane  fi-om  the  person 
clainiH  the  enjoy im*nt  of  the  property  would  l)e  to  prevent 
eases  without  the  owner's  writt4»n  consent.  The  Placaats 
•din^  to  this  vic-w  were  directed,  as  correctly  stated  by 
Justice  Kotze.  against  tm  huiw  or  holding  over,  but  in- 
itally  they  c-aine  to  l)e  regarded  as  preventing  subletting 
out  the  written  consent  of  the  owner.      This  view  recon- 

to  some   extent   the    law   as    stated    by    Voet    and    other* 

the  sen.He  and  meaning  of  the  Placaats.  To  this  it  may 
bjected  that  the  pnxluction  of  the  written  leawe  to  pr«>ve 

there  was  a  na  huur  could  only  be  demanded  after  the 
nation  of  the  lease.  But  how  could  the  original  learn*  U» 
*?d  in  a  case  of  c*iiiflict  of  evidence  except  by  reference 
^^  writt^Mi  d<x?inneiit  .'  In  most  cast»s  t\u»  document  wouM 
H  ill**  court  could  rely  on.  and  ho  in  actual  practice'  a 
♦*ii  lease  frt)in  tlu'  lt»ssor  f*ame  to  U»  the  only  def»»ne»» 
^    the    «>ccupier    of   pi^^ifidin    rusfUut    could   set   up  against 
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The  8ub-leKsee  would  not  be  heard  to  net  up  a  svMm 
unless  he  had  the  owners  written  consent,  and  so  wMrttii 
came  to  be  regarded,  firHt,  aH  exceedingly  diffieult  of  pru 
and  afterwards  as  illegal  unless  fortified  witii  the  wriu 
consent  of  the  owner.  I  merely  put  thin  forward  m»  a  <(agp 
tioii  of  the  probable  explanation  why  the  text-writer*  * 
so  categorically  that  the  subletting  of  pmetlui  rvMiew  wi! 
out  the  owner's  consent  is  contrary  to  law,  and  why  tl 
rel}    for  their  proposition  upon  the   PlacaatK. 

By  the  R<inian  law  a  lease  both  of  lands  and  lii»a«irf«Ci' 
be    coniplete<l   by  mere   consent,  and  no  writing  w»^  xw^^ 
to   ensure    its  validity.      This  was  also  apparently  the  li« 
Holland    until    the    sixteenth    century.       During  that  crnt 
se\eral    placaats  were    issueil    by  which   a    leoM*   of   UihI^ 
declared    null    and   void    unless    made    by  a   public  in*4niii 
oi     by  a    private  writing    signed    by  the   owner.      Gn»tiu> 
!!♦,   :i)   iheiefdie   states   the   law  in  his  day  to  be  that  a 
ok    lands    ciiinidt   l>e  contracted  in  Holland  without  a   <iti 
h'lm'is  or  deed  signtnl  by  the  owner:  a  leane  cuntnict<^l  •• 
wi'^e  is  null  and  void.     He  makes  no  mention  of  the  law 
re»;ard   to  inaediu    uAHina,  though   inferentially  we  may 
elude    that    he    did    not    think   that  writing  waf«  necev^ai 
constitute  a   lease  of  houses. 

(iroenewegeii  (De  f^y,  Altrog.  c  4.  65,  24)  distinctly  ? 
that  with  regard  to  ptxiedia  ui'lxiva  the  civil  law  still  pnrv 
aii<i  that  it  was  customary  in  Holland  to  let  hoUM»  wii 
writt<Mi  leases.  Caetfruin  in  pmediotniVi  urbanumm  lorn 
In  HUliiudin  toin*'n  Jiu*  cirile  afieoq^u  ei  haec  lex  tmct0 
rtittitnsif  rutmninti  tt  rect^ptu  prayidiaticot^in  ttenirniut. 
points  out.  hoNNever.  that  a  difference  of  upiuion  existed 
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point,  and  refers  to  a  ConRultatiou  (1  UoU.  Cawi,  262) 
e  the  juriHt  Willeiiisz  held  that  a  written  leaw  wan  ne^ 
d  for  houses  as  well  as  lands.  Uroenewegen,  however^ 
ts  the  coHtom  and  relies  on  the  maxim  (Jj}iima  enim  est 
n   intrrpretfH  rmisaettuto. 

an  Leeuwen  (R.l).L.  bk.  4,  c.  21,  3)  says  that  it  was  the 
nal  opinion  in  his  day  that  no  writing  wan  necessary  for 
lease    of   a    house.     Voet  (19,   2,   2)  referM  to  this  oontro- 

.  and  holds  it  to  Ix^  the  better  opinion  that  by  the 
binary  law  of  Holland  writing  was  necessary  for  leaseH 
OUM.S  as  well  ax  of  lands.  He  adds,  *'  However,  all 
t  was  sulisei^uently  removed  by  the  promulgation  of  the 
tat  uf  the  Hvil  April.  1677  (G.P.B.  vol.  3.  p.  1087), 
li  provides  that  no  leases  of  lands  or  houses  or  any  ini- 
ibK*  property  should  be  made  without  writing  and  a  sealed 
iment.** 

an  der  Keessel  {TheM,  (>70-72)  boldly  states  that  both 
ss  and  lands  may  be  let  without  any  writing,  and  he 
»  this  with  regard  to  houses  from  the  very  law  Voet 
upon.  With  regard  to  lands,  he  quotes  a  deciaion  of 
Jourt    of    Hollan<l   that   if  a   pei*son  is  the  lessee  of  land 

(Mtrole  lease  he  may  prove  the  existence  of  this  lease  on 

He    forgets,    however,    to    mention    that    Uiis  case  was 

f<i    in    1532,  and    therefore   prior   to  the  Flacaat  of  1580, 

that    in    the    same    volume    of    the    Sententien    van    iien 

th»Me    is    an    earlier    di^cisit^n    in   which    a   diametrically 

it*-    \  lew    is   «'XprfsstMl. 

I*  inaiiifest.  llitnfon-,  that  the  law  u|xm  this  subject 
i>y  HM  means  <*U*ar  rN«*h  in  the  eighteenth  century.  The 
i*fU    cropi^Hl    up    at     th«*    Cap**    in    1H39.  when    the  court 
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wa8  called  upon  to  decide  whether  a  written  leiw  vi 
necesHary  for  urban  tenements  {Herbert  v.  Antiermm,  i  Mn 
174)  The  court  held  'that  the  four  PlacaatM  of  1452.  151 
1580,  and  1677  were  merely  tiscal  or  revenue  OrdiiMM^ 
Holland,  and  had  never  Ijecome  or  been  made  law  io  tl 
<iolony.  That  although  writing  may  lie  neoew«r\'  to  ' 
validity  of  leases  in  the  cases  mentioned  in  Van  Lwrun 
Rimuni'Dutch  Law,  it  is  not  by  the  law  of  this  colony  rt«jUi 
in  leases  of  urban  tenements  even  when  the  tenu  i*  a  V' 
at  leiist  when  followed  with  possession."  The  deciM<»u  > 
very  lucid,  and  it  is  difficult  to  accept  the  statement  tbt 
the  Flacaats  mentioned  are  entirely  revenue  Ordinaucr* 
tliis  decision  established  the  law  in  the  Cape  0»1<^"}  " 
writing  was  not  necessary  for  leases  nt  urban  Urnriu' 
followed  with  possession. 

It  is  an  oj)en  <jue8tion  whether  a  pai'ole  lea^v  not  i««li' 
by  possession  is  valid,  though  no  doubt  it  would  u** 
difficult  to  show  that  the  custom  of  iSouth  Afric*  ^ 
as  valid  parole  leases  of  url)an  tenementM.  In  iir'^^ 
Grijfitks  (4  S.C.  34())  Sir  Henry  de  Villiew  felt  thr  » 
ness  of  the  decision  of  Herh**rt  v.  Andermm.  He  «W 
in  that  case  decide  the  law  upon  this  p»>int.  but  hfid 
an  assignment  of  a  lease  need  not  be  in  writing. 

The  Roman- Dutch  law  with  regard  to  the  nect-Hmi 
writing  for  leases  of  praedUi  ruHtiea  waA  apparently  in  Vju 
Ket\ssers  time  ju^  cnntrovert^u'm.  In  Friedland^r  v.  Cm 
<{'  Rlnnb'K  (5  Searle,  8f)5)  no  deciMion  wan  j^ven  upoii 
point,  tlxmgh  the  cimrt  decided  that  a  tenant  of  a  proft 
niHtuiiin  cannot  sublet  without  the  writUfn  ooa^fnt  '4 
landlord :  the  same  view  was  afterwards  adopted  in  b«  i 
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AUxtiftder  (Foord,  4:n  In  Stmrtft  v.  Lindnuirk  (2  S.C.  5) 
d  in  yieuwmtdt  v.  SUirin  (13  S.C.  58)  the  Sapreme  Court 
the  Cape  Colouy  decided  that  t)ie  tent  whether  a  tenement 
rural  or  urban  {h  not  the  place  where  the  property  in 
oated,  but  the  UHe  to  which  it  in  devoted.  Praedinm 
^9iicum  \H  therefore  not  property  situated  in  the  country, 
t  land  used  for  farming  purpone^. 


CHAPTER    XXI. 
PHE^CRIPTION. 

Ac<'C)Ri>iN<;    to   tlu'    Roman    law    Prescription    was  t*iw  of  ' 

modes  of  accjuiring  ownei-ship.     The  iong-continutrd  pu*e» 

of    a    thing    was    recraiiled    as    presumptive    evidence  ihil 

person  in  [x>ssession   was  the  owner.      In   French  the  pn?< 

tion    liy    which    we    acijuire    ownership    is   calie<I   pr^j^nf^ 

(ivqti'tsiti.rf,   whilst    tile    prescription    which    ojierates  a««  * 

t(»    a    claim    is    called    j)reHt*ripfiini    e,rt i m-f i >'* .      'Hit:   fc-a 

Dutch    ]aw3'ers   have   not   made   use  of   an^'    verbal   di'^iuci 

t(»    denote    the    different    kin<fs    of    prescription,   and   tlirtv! 

then-    is   some    confusioii    between    the    prescription    by  «l 

(»wiu  rsliip  is  ac(juire<l  and  the  pre.scription  which  is  f«|ui*A 

t«'  the   English  'limitation." 

As   thtre   are    few   Roman-Dutch    t^xt-Uioks   in  which 

gradual   development   of  our   law  of   preHcriptiuii   has  l«m 

out    it    may  Ix?  useful  to  sketch  the  history  of  that  hrMck 

iasN.      Tlu*   origin   of   our   prescription    by   which  owurrJuj 

ae«juirrd   is  to  Ik*  found  in  the   lutnvitpiinf  of  the   Ronitn  i 

In    tlir    Twelve    Tables    we    find    that    the    terui    for   h'im^, 

\\;i-*    t'suM    attrfnrifn.s    {usu-n    ft    nuctoritiiM),       The    tt*tM  k 

nti'i--    to    the    [xjssession.   whilst    the   aiU'tifrUa^  refer*  U' ' 

Irgal    pn.tt^ction,   thf  guarantee  accorded   by   the  peupk.    « 

I  ulr-   with   regard   to  usucapion   were   hij;hly  teehnied  i»  ' 

\«iy  oMt'ii    Roman  times.      It   is  enough  to  remind  lh«  f* 

tliar    .»hly    a    Roman    citizen   could    ac<|uire    property  k}*  * 

H»4 
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"w.  that  the  property  which  could  be  acquired  by 
•pioii  had  to  he  a  re«  in  c<mimercxo,  and  that  land 
\  be  acquired  by  continuouH  poNsemion  for  two  years, 
«t  for  other  thinfi^  a  year  Hufliced  :  and,  lantly,  that  the 
nal  mode  of  accfUiNition  waH  a  jicsta  catun  or  juMu^ 
UM,  ^  Pfrefp'ivi.  therefore,  could  not  ac(|uire  property  on 
nn  soil   by    ti*<ucnfnv. 

ti  tlie  provinces,  however,  a  .siniilar  mode  of  actjuiring 
f-rty  j^nMluall}-  t^i-ew  up.  If  a  person  had  been  in  po8- 
•n  of  property  for  a  l(»nc{  time,  the  praetor  allowe<l  tlie 
►v*or  to  defend   his  right   to  that    poKseKHion   by  an  excep- 

calleil  the  fmifttcriptu*  Umgi  temjurri^.  The  Umgum 
ttM  of  (3ne  province  was  not  always  the  same  as  that 
mother.  The  peri^Kl  of  ten  years  inter  praef^tnten  and 
ty  years  itit^'r  ftftsentef*  seems  to  have  l)een  the  one  untst 
rally  reco^iiis^nl.  This  |x>ssession  gave  a  Mernritat*  yHA«eir«- 
M,  but  no  dominiuin.  The  re^juisites  for  the  prfffm^ri/^tiip 
ttiufhtri**  were  continuous  poHsession  and  a  Jtt^ttna 
Mm  i^rnHfHHutniM.  This  prescription  at  tii*st  onlj*  applied 
rovincial  land,  and  not  t(»  things  movable.  In  the  time 
•-venis  {\M\  211).  however,  it  was  extended  to  movables. 
n  theory  there  was  no  doubt  a  <lifrerence  between  the 
iiMti<>n  of  ownership  by  usucapion  and  the  HfcuritaM  /k>»- 
fmift  which  the  j>ossesHor  ac<|uired  by  the  praff*criptio  U>9igi 
"TI*.  but    in   practice  the  distinction    was    not    very  great. 

in-tifMcri/tfin  hniifi  te)npiirif<  which  prevaile<J  in  the  pro- 
»-^  nwiw  gradually  to  U'  reganKni  as  more  e(|uitable  than 
tij'Hnipu'  of  the  Jus  Anfi^juuin,  Constituti(»ns  of  the 
•ri»r>  had  apparently  tixed  the  {leritHls  of  ten  yeai-s  tpiter 
>*^HtfM   and    twenty    year*    inter    nfif*entrf*.      This    was    the 
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state  of  the  law  when  the  Emperor  TheodosiuH  H  intr«j<h» 
a  pi*eHcriptioD  of  thirty  years,  usually  called  by  Uh^  ^I^p^m 
the  pr(i€scripti4)  Umgissimi  Umporis,  By  means  of  ih'h  ji 
scription  the  possessor  of  a  thing,  whether  movable  'ir  \nm 
able,  could  resist  any  claim  by  the  mere  fact  that  br  'i 
been  in  possession  for  thirty  years  irrespective  of  wM 
he  had  a  justuH  fitaliM  or  good  faith  (Cu4j.  /im^/«'« 
JiirlfliqueM,  vol.  2,  pp.  247  ef  >^,), 

In   the  time  of   Justinian,  therefore,  then*  exisUd  iKr 
Roman    law  of    finiccapw  for   the  Solum   ///i/iViiwi.  thr  i»' 
script io   lofigi    temjun'is    for   land    in    the    pn>vinces.  *nH 
pracHcriptio    longiMsimi    femjM^ris    of    Tlie^xloiriaH.      Justin 
introduced   a   complete   reform   and   simplified   the   wh«4^ 
as  to  prescription.      In   the   InMitaUH  (2,  t>.   pr.)  he  i«*il* 
**  We    have    accoi-dingly    published    a    constitution    pr'*T*i 
tliat    Hiovables   shall    l>e  acquired   by  use  extending  f'^r  V 
3'ears,  and  inunovables  by  the  possession  of  long  tiui»'  *t 
years    for    pei*sons    present    and    twenty    for   penwii-  *t^ 
This  xwiAkt  of  ac({uisition,  however,  required  a  7"^«»  f****** 

The    ftraeMcriptio    lovginnimi    temptjriM    of    Th«!*d«wo» 
not    met    with    «»ither    in    the    TuMfituteM  or   in   the  Dvt^ 
it    .x*curs    in    the    Ctffle    (bk.    7,    tit.    89)    under    the   titl* 
Prat'titriptiune    XXX,    '.W    XL   tiniwravi.       By    thi^  fi^cw 
pr»'scripti()n   all   manner  of  rights   cimld   lie  aei|uir«^l.  ^^»^ 
th»*y    n'Tfrn^d    to    movables   or    inunovables.   or  even   if  *J 
w«Mt'    only    mere    rights   of   action.       From   this  modi*  *i  I 
scription  were  «»xcluded  things  extra  cf>miium;iMi»,  iht  f  • 
thtfiiliH,    jteculium    fidr^iititiuni   and    a    few    other  rigHt* 
minor    iin]M>rtance.       Xo  jUMtu^   titaltis   was    requiraJ-  ^ 
tlun*    had    lK»en    g<xxl    faith   this  prescription   was  »  w^ 
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airing  ownership,  whiUt  it  fler\'ed  an  an  exception  where 
nabject  was  ori|(inaIly  acquired  without  good  faith.  The 
wription  of  forty  yearn  referred  to  hj'potheear}'  actions, 
ftfpR  helon^n^  to  the  Emperor  or  the  Church. 
Such  then,  briefly  stated,  was  the  law  of  prescription  in 
time  of  JuHtinian.  In  a  former  chapter  we  Haw  that 
>re  the  revival  of  the  study  of  Roman  law  weHtem 
x>pe  was  indebted  for  its  law  more  to  the  Code  of 
iodoKius  than  to  the  lej^islation  of  Justinian.  We  find, 
refon\  that  long  before  the  reipi  of  Justinian  the  Ger- 
1  nati<»ns  ha<i  ali*eady  adopted  the  prafscinpiio  Umijuvnmi 
ptiTx^  of  Thetxiosius  II.  Very  few  of  the  C^ennan  Codes 
k  over  the  asucapio  of  the  early  Roman  law.  and  the 
\*thi  universal  pi*riod  of  prescription  for  movables  as  well 
immovables  was  the  [>eri(xl  of  thirty  years  (Hein.  Elem, 
^  frerm.  bk  2.  c.  4).  No  distinction  as  a  rule  was  made 
Ween  prescription  inter  praenentef*  and  inter  abftente^*,  nor 
ween  acquisition  Intnae  juiei  and  malae  firiei.  All  that 
Germans  regarded!  was  the  lapae  of  thirty  years.  If 
rty  years'  continuous  possi\ssion  could  l)e  pn»ved,  then  the 
Nfin  who  could  prove  such  {)osHession  was  the  absolute 
ner  of  the  pro{x*rty.  no  matter  how  it  had  been  ac(|uired 
!-in.  Utc.  cif.  sec.  120) 

Tlie  alK>ve  statement  of  the  German  law  is  true  for  the 
■ater  bulk  of  German  laws;  but  it  is  not  true  with 
p^t  U'  every  Innly  of  Cierman  law.  for  we  undoubtedly 
i  *M>in»-  nations  win*  ailinitted  a  nhort  as  well  an  a  long 
"i'ti  of  prescription.  The  Saxons  are  said  t<»  have  recog- 
^  H  prescription  of  a  year  aiul  a  day.  but  Heineccius 
"   u.»»   that    he    luis   not    In^eii    able   to   find   such   a   prescrip- 
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tion    in    any    of    the    sources    of  Saxon    law   (Hrin.  be  i 
f^ec.  108). 

In  several  bodies  of  German  law  we  find  some  -i 
perioi^l  added  to  tlie  almost  universally  adopted  thirty  w 
TIuis  the  SaxonH  in  the  case  of  innnovable  property  id 
a  year  and  a  day,  making  the  perio<l  of  preftcriptioD  thi 
one  years  and  a  day.  In  the  Netherlands  the  uhiuI  jw 
of  prescription  was  thirty  yeai-s:  but  in  Holland,  th" 
tliirty  yeai-s  applied  to  movables,  a  third  of  a  ceiitnn* 
re(|uired  for  the  prescription  of  immovables  Mini^ii-  /^ 
Ahroft.  ad  ('(mI,  7.  89).  In  Zeeland  twenty  years  sntlicHl  i 
imicHp/ntt'H,  whilst  inter  ahsenfps  thirty  yeai-s  wer#»  n^joirN 

When,  however,  we  come  to  consider  the  varion*  t- 
of  tlie  Netherlands  we  are  astonished  at  the  iliftewDi  r 
tlirtt  prevailed  with  regard  to  the  pericxl  of  preNcripiHia 
many  places  if  the  sale  of  immovable  property  i«^»k  \ 
before  schei>enen,  and  if  the  sale  was  registered,  a  y**r 
a  day  sufficed  to  give  the  pui-chaAi'r  complete  title  aifJiin^ 
adverse  claimant.  This  fonn  of  prescription  ^-rvas  t"  \ 
Uen  al)andoned  some  time  in  the  seventeenth  centun*  • 
d<M-   Keessel   The^.   208). 

At  what  precise  time  the  Hollanders  varieil  the  jpfl* 
(ieniijin  rule  that  a  prescription  of  thirty  years  was  flifc 
U)  give  a  g<xKl  title  I  have  not  lieen  able  to  dijcmrt'  I' 
however,  e«»rtain  that  in  147t5  A.D.  the  prewripcioo  clt^ 
of  a  century  was  already  the  castomarj'  period  of  pw* 
tion  an  regards  inimovable-s,  for  we  find  in  the  '^ 
Privihyif  of  the  Ltidy  Mary  of  Burgundy  thai  thf  ti»»^ 
a  century  was  tlie  period  of  prescription — Vonr  hem*  ^ 
srft'lijh'   gitfdereii.      Noordewier,   however,    mentions  ^ 
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8  A  document  of  title  was  ^t^^^n  f^r  preflcription  of 
ty  years:  C a  trie  tun  het  stiUe  der  goederen  inn  hei 
iten  tYf/i  dartieh  joren.  It  ir  therefore  not  nnreanonahle 
•QppoHe  that  the  prescription  of  thirty  yearn  existed  in 
land,  as  it  did  in  most  (lerman  countries,  but  that  some- 
e  in  the  fifteenth  century  it  was  increased  to  the  third 
ft  century  as  re^rds  immovables. 

In  1530  the  Feudal  Court  of  Holland  decided  that  the 
lession  of  land  for  the  period  of  a  third  of  a  century 
e  |(0(xl  title  as  well  to  feudal  as  to  allodial  land  (Neos. 
erf\  Fetid.  1).  Alx)ut  this  time  the  rule  of  law  as  to 
hird  of  a  century  was  einlx)died  in  a  number  of  Dutch 
rims,  such  as,  "  PraescHptU  »yt>i  ee^)  de^'d^n  deel  »vin 
\dert  jaren  (jnef  ntor  alle  mfel  en  brief'/'  **  AUe  (ferechtiff- 
en  urrden  rerkretfev  hi}  liet  iierliMjp  ran  liet  drrd^n  drel 
I  konderf  jaren  "  (Matthaeus,  Pnroem.  9). 
A  (juestion  which  has  ^ven  rist*  to  a  considerable  amount 
discussion  is  whether  the  prescription  of  a  third  of  a 
ton*  applieil  cjnly  to  immovables,  or  whether  it  extended 
movables  as  well.  Some  maintain  that  the  thirty-three 
a  third  years'  prescription  never  applied  to  movables, 
that  the  prescription  of  the  latter  was  always  jjovemed 
the  thirty  years  of  the  Theodosian  CtMle,  Others,  a^^ain, 
niain  that  the  usucapion  of  thret*  years  and  ten  yearn 
^he  Roman  law.  as  well  as  the  thirty  years'  prescription 
tnovabh's.  foruip<l  jiart  of  the  law  of  Holland.  It  may 
ly  l>*  assiTttMl  that  until  the  new  iini)ulse  was  given  to 
study  of  Koiiuiii  law.  and  the  legislation  of  Justinian 
^tne  generally  studie<l.  the  prescription  of  three  and  ten 
f^    was    not     rein)giii*uMl    as    |)ait    of    the    customs    of    the 


640  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

Netherlands.      Wliether   it   was   introduced    after  the  renn 
of  learning  is  a  moot  point. 

Some  authorities  argue  that  the  preftcription  of  a  tkir 
of  a  century  only  applied  to  the  acquisition  of  immrvribfe 
and  that  therefore  in  this  respect  only  the  Roman  Uw  n 
modified  b}'  the  customs  of  Holland  (Van  der  Ke«wel.  IV 
207).  The  better  opinion,  however,  seems  to  he  that  tl 
usucapion  of  the  Roman  law  never  formed  part  of  thr  k 
of  Holland  and  was  never  recognised  by  the  courts  of  tk 
province.  Oroenewegen  (ad  IvM.  2,  6)  says:  dtuminm 
ef  lon{fl  temporis  pni€Scriptionen  putntris  et  filiarum  mtwi 
in  dexuefudhiem  abieriint.  Zypaeus  in  his  Xtftituf  juris  i 
glci  had  already  expressed  the  same  view  (De  Pries.  \ 
Voet  in  his  Compendium  juris  (41,  8.  12)  says:  Csuc^^ 
trim  a  decennii  vel  ricenii  non  ita  reeepta  et^  ff 
jure  Romfino;  sed  vutgin  in  f^erisquf  fset^tiiiis  «^u 
prue-^cviptio  frvjinta  unnorum  rel  ferti'tr  pfirtijt  *tnnnf 
centum. 

This  brings  us  to  the  further  question  whether  th«*  V\ 
yrars'  prescription  of  the  Theodosian  Ctide  existed  «idf 
si(U*  with  tlu*  prescription  of  a  third  of  a  century,  tin.' 
wegen  [<ul  C(hL  7,  tit.  89)  was  of  opinion  that  the  prtn<rip 
of  thirty  3'ertrs  applied  to  movables,  and  that  of  a  thin! 
century  t<»  iiiunovables.  Van  Leeuwen  (Kotz^.  vol.  I.  p  : 
WHS  of  the  S4inie  opinion,  and  K^^^nkerehoek  {QJ.P.  1 
t«H^  lis  that  the  Supreme  (\>urt  of  Holland  had  detini 
settled  this  <]is|)iite(l  |X)int  and  decreed  that  roovablea  e 
l»e  a(N|uiied  l)y  a  prescription  of  thirty  yeara.  Van 
Ketssel  unhesitatingly  accepts  this  as  the  correct  view  il 
2()«i).       We    may    therefore    safely    accept    it    an    the    law 
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nd   in   the  eighteenth   century  tluit  immovable  property 

be   aci|Qired    by    poHHefwion    for   a    third    of   a   eantary, 
t    the    aoqniKition    of    inovablef^    required    the    lapoe    of 

yearK. 
I  the  Cape  Colony  the  period  of  prescription  in  the  ease 
iiiiovabli-   property   wax  altered   in    I860   by  an  iimigDiti- 
parai^raph  m|ueezed   into  the  many  Nectionfl  of  the  Land 
ns   Act   (Act    7   of    1865,    Hec.    106).      Tliii*   Miction    pro- 

that  "the  period  of  prescription  in  regard  to  immovable 
rty  ill  thin  colon}*  and  servitudew  upon  or  connected 
irith  nhall  from  and  after  the  iHt  of  January,  1867,  be 
'  yean*  itiHtead  of  the  thiitl  of  a  century."  The  law  of 
*he4»dosian  CtMle  wan  therefore  i-eHtored.  and  the  period 
fMrnptioii  waN  made  the  same  for  both  movable  and  ini- 
bh'  property.  The  legislature  of  the  Cape  Cxjiony  in  1865 
ed  to  the  old  law  of  the  Cvernian  Code«,  which  provided 
fonii  period  of  thirty  years  for  the  preHcription  of  both 
bit's  and  immovables.  In  the  Transvaal  the  period  of 
iptioti  is  still  that  of  the  old  Roman-Dutch  law. 
If  next  point  of  ilitierence  between  the  Roman  law  and 
l4»man- Dutch  law  as  regardh  pre^scription  is  the  nature 
tf  original  possession.  We  have  seen  that  for  usucapioo 
jajitua  titulns  and  ftofut  fides  were  esHential.  With 
1  to  the  prnrfk:ripfw  ltnigiMt<imi  tempifrif*,  a  diatinctaoo 
inade  lx*tween  the  person  who  obtained  poHHCKHion  bamd 
iiid  oiu'  who  was  H  nmlti  Jvle  |)ossi\HHor.  The  former 
tnl  thf  donn Ilium,  whilst  the  latter  could  (miy  repel 
iniaiit.       Th«'    ( Jerniaiis     ignored     all     difference     between 

fid^    and     imdo   jid^    |H>sse.Hsion.       This    was    no    diaibt 
iw  of   Midland  in   very  early  times. 
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After  the  introduction  of  the  Canon  law,  howi-wr  '}. 
^cclesiasties  sou^lit  to  introduce  into  the  law  of  prewpti- 
the  element  of  conscience.  Tlie  canonintA  required  n*it  •«) 
that  there  should  have  been  homi  ji*les  when  the  po^f*r*K 
was  acquired,  but  that  it  should  exist  all  through  the  frrv 
of  prescription.  If  ever  the  passessor  became  a  wan-  ••(  ■» 
fact  that  the  property  was  really  that  of  anothrr.  ih»-n  •* 
prescription  was  interrupted  in  such  a  way  that  iht-  pj*-****! 
<5ould  never  l)ec<3nie  the  lawful  owner  ( Ritterhusiu-^.  Ihrr  ./■. 
Can.  fit.  Civ.  bk.  4.  c.  18).  Some  authorities  held  ih«!  •: 
rules  of  the  Canon  law  in  this  respect  wen*  taken  'tv-r  f 
the  law  of  Holland,  whilst  othei-s  were  of  opini<»n  tfiAi  :\ 
Canon  law  did  not  prevail  (Grot.  2,  7,  5).  Althoui:h  i'tT'*i\ 
does  not  expressly  state  that  Imhhi  jides  wa.s  not  nectr*»Nin'  i 
does  so  by  implication  (Grot.  2,  7,  b"  and  H).  MattliA^u^  ii 
cusses  the  question  fully  {Pnrtt^m,  M.  nn.  2  and  Xi  a: 
expresses  tlie  opinion  that  the  law  of  Holland  did  n<>t  A«i  ] 
the  rule  of  the  Canon  law  in  this  respect.  Van  der  K*'^ 
{Thes.  207)  says:  "In  these  prescriptions  of  a  thin!  •»!  *  ch 
tury  and  of  thirty  yeai*s.  neither  h^un  fiih**  nor  a  '\n<  l" 
is  re(juired."  and  this  statement  of  the  law  appnAi^  » 
the  correct  view.  (Jrotius  (.S.  4<).  4)  tells  us.  howf\rr  :'.. 
il  is  a  well-recoirnised  fact  that  from  these  period*^  -"f  I'lJn 
years  or  the  third  of  a  century  nnist  Ije  dtHluct«-«i  '■ 
claimant's  minority  or  th«»  p«*ri«Kl  of  his  abe>«enct'  fn»ii  " 
country. 

The  If'.r  of  the  Ctxlf  Upon  wliich.  acconlin^  to  GmfiK-^riV 
this  statement  c»f  the  law  is  l»as«*d.  reads  aa  fullnw«  .V- 
sf.nts  f'linji/ifiift .  itnn  nltsrofiii,  ittw  militia  ty»utnt  i«»- 
hilt  III  d*'U  iiih'iulit  svtl  fnijiifltiri  lit'httf  iluntnjn»t  I^M^im*"**  •• 
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l^tii  ntnfttfrtM  neceHmtno  HnniUter  fit  all  in  avnunna  tr'ajinta 
nUn-^iUa  f^rtiinda  Ptnv4  (C.  7,  89.  3).  The  CofU,  therefore, 
lid  not  consider  that  the  period  of  absence  should  be  taken 
nto  consideration,  nor  did  it  extend  any  consideration  to 
he  minor  [after  he  was  freed  from  tut<m4hip.  (froenewej^n, 
owever.  in  commenting  upon  this  lejr  of  the  (UxU,  says, 
{hnntM  taniPii  nrlvprHtiM  pi^af'M'ri ptioi}*nn  r^Mfifv itfi i\  an<l  he 
ooteA  a  decision  of  tlie  Supi*eine  (/ourt  of  Mechlin  in  support 
f  this  view  (Christ,  vol.  4,  decis.  84,  n.  4). 

With  rej^rd  to  minors,  also,  the  Roman-Dutch  law  dittere«l 
roio  the  Roman  law\  for  by  the  latter  the  rule  wa«  Pra^- 
^rlptiit  van  riirrit  rnntnt  imfnihet*ein  f*t^l  rftrnt  nntfni 
fah^t-^tn,  whilst  the  rule  of  the  Roman-Dutch  law  is  Pi^if- 
Tipfin  lant  rnrrif  ronti^i  puln'rem  attt  imfailtrfem  ti^pt^  ml 
Hhiift-^vnitat^^m  ( Voet,  4,  4,  29).  The  other  exceptionn  fall 
mder  the  rule  Fntpw^ripflft  nan  rnrrif  rantni  nnv  nthntrin 
f/»*/v.  *'jf.  a^inst  a  married  wonian  with  rejjard  tx)  the  alit^na- 
ion  by  the  husliand  ntant**  mat ri man  in  of  property  which  he 
i>ald  not  le^lly  alienate  (Voet,  44,  .S,  11).  (trotius  state's 
he  rule  with  re^rd  u>  minors  and  absentees  in  the  fo||i»w- 
njf  words:  "  A^inst  the  effect  of  lapse  of  time  minors  and 
iCher  wanls  mi^ht  pray  for  rt*lief  within  four  years  aftrr  th»* 
fnuination  of  their  j^iarilianship.  Other  |)ersons  could  only 
|i»  M)  for  lawful  n^asons.  sucli  as  unavoidabK'  aljsenee,  enpf- 
ially  in  th«*  H«Tviri'  of  the  Stat**,  imprisonment,  want  «»t'  a 
ribinml  «»r  ii/norance  ivstin^  <»n   rea^^jnahle  ^i-oun*!**." 

Having  Coiisjdereil  rlie  itrrsm jtfiini  artfti  iMifirt  ^  \  h\\M 
i«»w    pasH    ijver    to    the   inrftiriptiun    e,rt  i  art  i  rr^   or   limitati«»n    ol 
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actions.  By  tins  latter  form  of  j»r<*scription  im  |>pi«-^\  * 
ac<|nirKl,  Imt  the  |k.m-sou  at^inst  wlioin  a  claim  i>  niR<i*  ••* 
t'tttt.^t  (if^tn'iHii  of  which  ai*osp  some  time  Jjefniv.  can  rvjwJ  •>•- 
claim  on  the  c^i-ound  that  the  time  ha^  elai)Hec|  within  \\h^ 
such  claim  should  have  Uhmi  preferriMl.  The  tir*.i  i|H.Mi«* 
cii't ermine  is  whether  a<-conlinjf  to  our  hiw  thi*  il«-hf  s*  •:> 
charged  or  whether  tlie  lapse  of  time  m»Tely  jjive^  th»-  'hi'h'> 
ant  the  rijjhl  t<»  exct*|)t.  Is  the  debt  extiniriiished  '/"•• 
or  is  the  remedy  liarred  ' 

Ky  the  Homan  law  laps**  of  time  ga\»*  ri»^  u*  .ui  -X'^;- 
ti«»M.  hut  did  lutX  extintjiiish  the  claim  ipMn  j%t ,-*.  Tli*  'lo^*- 
had  no  ritrhl  to  take  cotjnisjince  uf  the  fact  that  r\\*-  f.yr 
wa^-  instituted  after  ihe  pericnl  nf  prescript  inn  fia»i  ^Af^-' 
Hi-  could  only  decide  this  |H>iiit  if  the  defnidant  rai'-^i  rr- 
[•Ita  uf  prescripti(H»  hy  way  «if  exception.  1  am  aw.tp  '*-^' 
thi-  is  a  controvei-sial  jM»int,  hut  it  ap|H«ars  to  me  ?hiiT  ••- 
hMl.incr  of  authority  is  in  fav<iur  of  tin*  concluMoii  as  -t.-**-' 
ai"\»v  It  must  Ih-  remendieivd  that  this  a])p)ies  .u}  ' 
•  \tiiirti\f  and  not  to  ac<|uisitiv«'  prescription.  By  rht  i.iTT'' 
!■  ihi  of  J  iri  script  ion  the  former  pi'oprietor  cumph'tely  i**:  •  • 
ri:;ht  ti.  th»*  »»wnership  of  the  thin^.  ami  tfierel"r»-  aU  •  • 
li-li!  I'l  action.  This  controversy  is  fully  trealiHl  Ky  >a\!jTi;. 
ill   iii^  Sif^h  t,,  (\<i|.  .").  sti's.   24H  .")!». 

tiiftiu*^  <:{.  4(i.  2)  is  of  opinion  that  the  rule  «'f  th*-  \lui- 
\a\\  did  not  -'^^ply  ill  Holland,  ami  that  m>t  tiuly  n.^s  -r- 
I  ii-idx  l.;mtd  hut  thf  deht  WHS  wholly  «-\tin^uish*'«i  H- 
\\    "i^    .11 .  It    is    indied    true    thai    umiiT    the    K<»iiui!*    -■«« 

"  i^,iti"h>  ail  not  i\tin;;uished  hy  lajis*'  of  time,  Uu  tlui*  * 
II 'iiiN  L:i\rs  a  L:round  iif  «'\ception :  hiil  if  we  olr^-r\e  ci'^  ■ 
M.     j.i.irtirt     ohtainin;^    amount    us   in   oKien   time^   it   «il.'   '• 
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fouud  tliAt.  ill  the  name  way  as  ownei-nhip  in  with  un  ao- 
4|uired  by  preHcription,  so  aIho  obli^^tklioiis  are  extiiii^uislied 
tp#r>  Jurf  hy  lapHe  of  time.  and.  ah  in  clearly  pn>ve(J  by  HOiiie 
ktWM,  are  regarded  as  diNchar^ed.  ho  as  t4)  ^ve  no  rijjht 
of  action  ;  whence  it  followH  that  the  jud^^e  when  the  lap^e 
of  time  in  prove<l  ou^ht  to  tleclare  the  plaintiff  as  not 
aduiiKNible/' 

'file  lawM  to  which  (inHiuH  refers  are  the  Flaeaat  of  154<), 
sec  16.  and  Heveral  old  handveHteii  and  k«^ureii  {Recht.  Ofm. 
%ul.  2.  obn.  97).  The  wordH  of  sec  16  of  the  Perpetual  E«lict 
which  refer  to  this  matter  are:  Mot^r  intf  th-  **x/nnitir  nm 
4l^tt  rinn'MZ  :  tyiU  Hiilrk'jf*  Mvhnltleii  sullen  ijenvht  WiHilrH  /W#i*»//-- 
liji'Jc  gfijiiftt'n  t^mh'  run  fh'  st'ln'  zul  mt'n  tjffn  tirtt*'  ht'Ut^n 
iU.P.H.  vol.  1.  p.  .SH)).  [But  after  tlie  expiration  of  the 
Afcjresaid  period  such  debts  shall  be  re^j^rde^I  as  having  liefii 
duly  paid,  and  no  action  can  be  brought  for  the  Hame/']  If 
the  debtA  are  to  be  re^aixled  as  paid  the  t)bligation  must 
be  considered  as  extinguished,  and  therefore  not  only  i^  thti 
remedy  barred,  but  the  ri^rht  must  be  held  to  have  completely 
c^awd  Ut  exint  even  as  a  iHifttmliM  *Jfliif4ifii,,  Vcjet  (44.  .S,  10) 
in  «>f  the  8ame  opinion,  thou^jrh  Van  der  Keensel  doubts  the 
aeeoracy  of  this  view  {.TIom,  874). 

Van  Scheltinga,  on  the  other  hand,  almost  as  i-ecent  a 
writer  as  Van  der  Keessel.  holds  that  as  S4K>n  as  the  Judge 
if»  natinded  tliat  the  plaiiititf's  claim  is  prescribed  he  must 
give  judgment  against  tin*  plaintiti*.  even  though  prescription 
liad  not  l>een  plea^hn.!.  For  this  proposition  he  ivli**-  nn 
Vutjt  {'}.  1.  4iM.  The  Natal  Supreme  I'ourt  in  In  r*  ir#/#^/*r 
<li  N.LK.  129)  hehl  that  it  is  inc«»iTei*t  t^t  say  that  a  claim 
iH  effaceii  by  prescription  (in  the  senst*  of  limitation  of  ivction); 
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it  is  only  the  remedy  for  recovery  of  the  deht  that  is  afrirt'^L 
An  t-xiKrutor  may  tlierefore  rii^htly  admit  a  claim  par?  -f 
whieli  is  V)arred  by  prescription. 

The  time  within  which  an  action  was  preNcriliKl  \Jkr.ri 
accoHintr  to  the  nature  of  the  action.  Hypolhecar}'  artM* 
wtre  niily  prescriU'd  after  a  lapse  of  f'-»ity  years  iSih'O'f^v 
bj.rmitin'!*  V.  Ex*'riittns  ttf  Ih  !%*«.  1  S.C  ^^25).  hilt  all  •<'ri'r 
act  lulls  attectincj  innnovables  were  extiniruished  aflt-r  ihr  r\- 
pinitinn  (»f  a  tliird  of  a  century,  wln'Ui  acti<»n<>  atTtrlii.; 
ninvahles  wi*re  prescrilK.»d  aftiT  thirty  years.  Thi*»  wa»  Tf.- 
i:t-n*ral  ruh*  of  law  with  reijai-d  to  prescription  Uit  V.trT* 
\\\'\\'  many  exceptions  introduce<l  b}*  the  statute*  la^  "f  H-  - 
lainl.  (Jrotius  states  the  law  of  the  Placaat  of  \'yM^  li^ii- 
Thi-  tees  of  advocates,  attorneys  and  sur^e^ns,  salan*-*  i 
ilfi  k*».  the  \vai;«*s  of  servants,  the  price  of  uierchandi«<«'  ^ '♦'• 
i>y  rt'tail  and  ol'  medicines  s(.>ld  in  the  shop,  and  aix*i*niit'-  I  •' 
wliieli  security  must  l>e  i^iven.  must  U-  clainie<i  within  t»  ■ 
yr-AV^  after  the  renderintj  of  the  service,  the  delivery  "i  *■- 
iiMirliandise.  or  the  ^ivin;:  of  the  security,  unh-ss  a  imiv^  . 
acUii-'W  ltMl;ri,n.nt  i>  «^iven  for  it.  in  which  caM-  Midi  ri*JU: 
nm-t  U-  prosecuted  within  ten  years  against  thr  MriiTJ-Ai 
»i»i't.'i  l»nt  apiin^t  Ids  ht-ii-s.  in  the  case  nf  hi-  'i-*'' 
uirliiii  rw<.  y»*ars  Mft«»r  the  cre^litor  has  notice-  ff  ^'' 
•  i.Mrli." 

<  M<'»iir\M'^t  11.  ill  his  notes  to  the  ('«*/*  \1 .  S4.  oi.  trii*  -* 
lilt  til.  IMacaal  t'f  (Miaries  V  «»f  lo4(>.  sec.  hi.  with  r\-^r\ 
I  |»r»->4'iipti«»ii  had  faUen  int(»  ch*.suetude.  thitii^h  Ottim'  •• 
:•-'  11  Joj  is  ..f  a  ditiireiil  opinion.  The  latter  telN  a*  th*^ 
.1  hit  !••  ili-mand  is  not  ruont/h  to  justify  the  view  tlial  il'* 
r.M  II     |i.»s   Inen   prosecuted  " :    there  must   W-  an  actual  yAw^^' 
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4  imae  or  fittM  ront^fHtotio.     Van  der  Keewiel  neems  to  adopt 
h^  view  of  Coren  (TheM,  876). 

Tliis  (|ueMtion  came  l^efore  the  High  Court  of  the  TranH* 
aal  iu  Van  DLygelen  v.  Wej,e,ter  (1  Off.  Rep.  38)  and  Little 
.  Rfithftufft  (2  Off.  Rep.  215).  when  it  was  held  that  the 
^acaat  (»f  l.>4()  as  to  pn*«cription  formed  part  of  the  law  of 
hf  Transvaal.  In  the  ()i-ange  Free  State,  in  Rithie  v.  Neefpe^ 
hf  Court  adopte<i  a  Hiuiilar  view.  In  the  Cape  Colony  the 
Supreme  Ci>urt  in  185H  (Ditw  v.  WUfyn  Exrrat4H^,  Buch. 
M^  [».  119)  held  that  the  Placaat  formed  part  of  the  law 
f  the  colony,  at  least  with  regard  to  medical  men.  Thin 
eciMon  led  to  the  passing  of  Act  H  of  1861,  which  amended 
lie  common  law  in  respect  of  certain  suits  and  actions.  This 
id  lepealed  all  laws  and  usages  repugnant  to  or  inconsistent 
kith  the  provisions  of  the  Act,  and  then  provided  that  no 
uit  i*r  action  on  such  documents  as  will  give  rise  to  pro- 
isional  sentence  can  l>e  brcjughi  aft^r  the  expiration  of  eight 
ears  from  the  time  when  the  cause  of  action  accrued.  Sec.  5 
►(  the  Act  then  provideil  that  in  certain  specified  cases,  fjj, 
ws  of  advocates  and  attorneys,  butchei-s',  bakers/  and  tailors* 
>ilN.  tic.  the  j)i»riod  of  prescription  should  be  three  years. 
Iin«»i-s  and  persons  under  legal  disability  are  protected  for  a 
»-ri«nl  oi  eight  years.  If.  however,  they  happen  to  die  their 
r[»resrniaiives  have  three  yeai*s  within  which  to  institute  the 
ctioii  If  there  has  l)een  an  acknowledgment  of  the  debt 
lirii  th»*  rules  of  Huf/H^h  l't*r  and  not  the  rule  of  the 
i<>,i»ti  ,ih''tt  h  hnr  shall  apply.  If  tlu*  debtor  is  absent  from 
iM'  c-oloiiy  lir  cannot  avail  hiiusfir  of  the  plea  of  prescrip- 
ts-ii  during  tin*  liiiu*  of  hi*-  absence.  If  there  are  joint 
•-btors  ancl  tlu*  on«-  i^  an  iil>srntee    thtMi    the   alisentee   debtor 
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<!annot  avail  himself  of  the  plea  for  the  time  of  hi««  4b^itr» 
tliough  the  debtor  wlio  renmiued  in  the  colony  i**  fn^  %■ 
raise  the  exception  of  pniscription. 

The  wording  of  this  Act  is  based  upon  the  En^^i^h  Uv  i 
limitation  of  actions,  and  it  may  be  tliat  the  scop**  'd  t^K 
Roman-Dutch  law  has  l)een  very  much  modified  hv  !h-  A-r 
The  practice  of  grafting  fragments  of  English  law  uj^'U  ;> 
Roman-Dutch  law,  not  infretjuently  met  with  in  i)w  Art-  ■■ 
the  ('ape  Colony,  cannot  be  said  to  be  a  si>und  practicr  vt  ■ 
is  lx)und  in  many  cases  w  l«^a4l  to  great  confusion.  Ii  *"0>- 
be  far  better  to  incorporate  s<>  nmch  of  the  English  law  «•  : 
taken  ovt*r  in  the  statute  its<;U\  and  not  to  re«|uire  iht-  c>'*'f:y 
courts  to  extract  from  a  multitude  of  cases.  fre«|Uenti\  - 1 
ilicting,  the  rule  (if  the  English  law.  It  is  «>ft«*n  ilitfirtii'  * 
English  jutlges  of  great  learning  and  «*f  great  fxi-'ii'ii'^ 
their  own  law  to  say  definitely  what  the  English  lau  i*  -f- 
any  j>artieular  subject,  and  therefore  colonial  judjr^^  »•.  * 
knowle<lge  of  English  law  must,  in  the  lUiture  'it  ihui;:* 
tar  from  accurate,  can  hardly  be  expecte«l  to  jndg-  .i  •» 
according  Ui  the  '  rulc^  and  principlt^  a8  it  would  W  {u«u;< 
of  and  determined  in  any  of  his  Majesty's  Courts  .a  Kro^ 
at  Westminster." 

There  are.  however,  cases  of  preMrription  in  thf  II -n^- 
Dutch  law  which  are  not  dealt  with  in  the  iajje  Act  l  W 
Actions  for  111x^1  and  slander  are  pn.-»«cribe<l  after  thr  prr>i 
ot  a  year  aixl  a  day  ii'  not  pnxH^ed  with  within  a  vmi  au 
six  weeks  (C  J),  t.  35.  I.  o).  In  caHen  of  fraud  the  tyeihJL  : 
pre.scril)ed  after  two  years  (C.  2,  21.  I.  ultX  R«AtitiiUoc.  < 
relief  in  cases  of  contract  after  four  yean*  (C  i  a3  *  aii' 
actions    loi    divorce   and   defloration   after  five  yean,  acimi^ 
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ur  breach  of  proiniHe  of  marriage  after  two  yearn.  In  criininal 
lattern  the  period  of  preHcription  is  twenty  yearn  after  the 
rime  became  known  to  the  officialH,  except  in  caneB  of  uiurder, 
nan  and  tlieft.  Thene  and  other  ca^en  are  apparently  not 
ealt  with  in  Act  <>  of  1H(51. 

From  the  above  we  see  that  in  the  Traiwvaal  and  Orange 
liver  Colony  the  period  of  prcHcription  in  the  name  aH  that 
I  the  old  lioman-Dutch  law,  which,  again,  in  largely  baned 
puo  tlie  Roman  law ;  whiJNt  in  the  Cape  Colony  the  law  of 
rencription  i.s  baneil  partly  upon  the  old  Roman-Dutch  law, 
yrtly  upon  the  provisionn  of  the  statute  law,  and  partly 
puu  the  law  of  limitation  of  actions  as  followed  by  the 
oortM  of  Record  at  Westminster. 


CHAPTER  XXII. 

PARTNERSHIP. 

OiK  law  of  {lartnei-Bliii)  is  based  upon  the  Roiiuid  Uv  a 
scH'iPfatf.  The  MocietdM  of  tlie  Roinaus  was  uot  iiuiu*  tb 
sHiiio  as  our  partnership.  The  word  mtcietnH  was  Houirtiiw 
used  to  designate  various  voluntary  associations  for  relijHM 
literary  or  other  purpiKses,  e.g.  iHicietuM  artaan^trtnu.  Til 
s(H'irfas  rpcfigaiitun  differed  considerably  from  ih*-  ••ixliiiir 
coiiniiercial  partnership,  and  was  governed  by  niles  not  tlwj 
applicable  to  the  latter. 

The  idea  of  several  {persons  a^ssociating  theniM*lvt^  (».*  th 
purpose  not  only  of  trade,  but  of  mutual  benefit,  wa*'  o« 
siderably  extended  during  the  middle  ages.  It  wa^  tlirti  thi 
conn  1 1  unity  of  goods  in  case  of  marriage  grew  up.  an-i  iIm 
the  l*oundati(nis  were  laid  of  the  numerous  guild*^.  uwrti 
tions  and  societies.  These  associations  were  not  ciuitiiwi  i 
till'  people  of  the  towns,  for  in  the  country  the  Ittf  10 
other  agriculturists  also  established  partnefMhips.  Tlir?*-  pirt 
nerships  were  not  trading  venturt*s.  but  rather  lieneHt  hXwW 
esiahlished  for  the  advantage  of  all  their  members. 

In^ides  these  benefit  societies  there  existed  partnership* 
which  «»nf  party  contributed  the  capital  and  the  <pthrf  l* 
laUnn  These  partnei*ships  were  no  doubt  well  kn«.»«n  l 
the  Koiuaiis.  though  the  principal  period  during  which  ihf 
flnurivlnHJ  \va^  innn^liately  after  the  Cruftades.  A  'fW 
class  ol  theM*  ]>{irtnershii)s  was  known  throoglioat  Italy  •« 
FraiK-f    a^    '^(H-idti.       This    was    probably   a    cormpikio  i*f  ' 
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JAii  name — Mtccita  iicctmvnuKnditu  di  be^ftiwitie.  Id  France 
vmt^  called  vmnmamU  tie  hestiauif,  and  in  in  all  proba- 
y  the   (»rigin   of   the    Fi-ench    term  nociete  en  annmandUe 

Urigiiially   it   was   an    agreement   Ijetween    the  owner  of  a 

I  of  cattle  and  a  farmer,  by  which  the  latter  undertook 
«x»k  after  the  cattle  and  find  paHtuiuge  for  them.  The 
eahe  and  the  profits  were  divided  between  them.  At  HrHt 
rah  not  a  trade  |>artnerHliip,  but  an  arrangement  between 
culturi.sts.  In  time,  however,  the  idea  wa»  applied  to 
cliandise.  and  partnei>hips  were  entablihlied  between  the 
itali.Ht   who    furnished   the   goods  and   the  trader  who  Hold 

II  at  the  various  markets  and  fairs  throughout  Europe. 
9^  trade  partnei*ships,  like  the  vomnumde  de  bestiuiuc, 
mi  from  Italy  W  France,  whei*e  they  flourished  ah  9ucie(e» 
ivnintuttdiU.  Vvoin  Fi*ance  it  was  bix>ught  into  Holland^ 
Tf  it  wiis  known  by  its  French  name  (^Troplong.  CuntfXit 
^tcif^tf.   Preface). 

Van  der  Lindtii  defines  the  i>artnership  en  commandite 
fuUowM  •  Tlif  comjMiny  or  partnership  termed  eu  cum- 
fitittf.  I,*,  when  a  merchant  agi-ees  with  some  j)erson  to 
)  un  a  trade  or  business  in  partnership,  but  to  be  con- 
t(-<i  in  the  name  (U  this  mercliant  alone,  and  the  other 
I'ly  brings  in  a  certain  sum  of  money  as  the  capital 
n  the  condition  that  he  shall  draw  a  certain  proportion 
li«  j»iMfit>'  (Van  del  Linden,  bk.  4.  c.  H.  sec.  12). 
fU-.N|<it-*  tiu*  j)arlnei>iiij»  f*n  riuniiuni'lif**  and  tht*  ;nM'ie(*' 
uymr  K  n"*i inli>if  r,*rin.i>tsvltu [»)  tlieiv  i^  n(»thing  in  th«» 
»!}    '.I     ihf    ia\N     i»l     {tjirtiiei-shii*     which    calls    for    >{H*cial 
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As  the  Fi*eiich  aiifl  Ronian-Dutch  law  of  partntfrJiifF  t 
both  founded  on  the  Roman  law.  it  will  not  Ijt*  ^^nrpn^iiii 
learn  that  the  decision.s  of  the  French  c<juru*  ami  tli*-  W'^ 
iji  French  lawyers  liave  conHiderably  inHueuced  our  ;*» 
partnership.  Pothier's  treatise  on  Partnership  wa-  ivjpin;- 
Upwards  the  end  of  the  eighteenth  century  an  an  M^itli'-ni 
of  ^retit  weight.  It  was  translated  into  Dutch  by  Vaii  >» 
Linden,  and  is  constantly  cited  by  him  in  his  InMtii"tef  1 
the  South  African  court**  also  Pothier  has  been  reipml^i  i 
an  important  authority,  though  the  inriuenct*  «»f  En^lHi  j 
in  this  brancli  has  l)een  markedly  great.  English  <."»^ 
pirtnei-ship  usually  have  great  weight  with  «>ur  ciHirt*.  *»<»» 
in  their  main  principles  the  English  and  the  Rmiuni-l^t^ 
law  are  very  similar.  It  is  unnecessary  u>  ileal  wii'i  •■' 
matt«'r  in  dt»tail.  as  the  student  will  Hnd  the  fijiuf*n*' 
liel\Vi*en  our  hiw  and  that  of  England  fully  ••el  ••ui  in  N: 
Morice's  work — Knifiish  tind  HmnnV'Di'fcft   Li%n\ 


CHAPrER  XXIII. 
LAWS   LIMITING    LIABILITY. 

is  not  my  intention  t<»  write  a  complete  history  of  the 
WH  which  ill  the  course  of  time  brought  about  our  modem 
lited  liability  coiiijiaiiy.  1  merely  winh  to  fioint  out  brietly 
it  the  idea  of  limiting  the  liability  of  memberH  of  a  trading 
Dtare  i>  not  nearly  s<»  recent  as  some  imagine.  Tlie  idea 
t^  hack  t<»  the  Romans,  though  the  machinery  for  facili- 
:iii^  the  eNtablishiiieiit  of  limited  c<mipanieH  is  recent. 

There  is  vt*ry  little  doubt  that  the  Romans  fully  appreciated 
s  advantages  to  Im*  gaintKl  fnmi  the  aHHociation  of  nunierouH 
iividuaN  t<»  carry  out  large  enterpnses.  Livy  tellh  us 
'<■  2.S    c.  4>4.   411)  that    when  the  two  Scipios  were  operating 

•Spain  against  Hasdrul>al  in  (»rder  to  prevent  his  junction 
th  Hannibal  they  were  sadly  in  want  of  money  and  prt>- 
i«»nv,  Thfy  ap|X'aled  to  Rome.  The  Romans  themselveH 
»>  fai  trcnii  prosj>erous.  Sicily  and  Sanlinia.  the  graiiarii*M 
tbr  Republic  could  hardly  fed!  their  own  garrifums.  The 
^♦-tor  Fulviu-s  calkni  together  an  assembly  of  the  people 
'  explained  to  them  how  al>solutely  necessary  it  was  to 
'  provisions  f<»r  the  army  in  Spain.  He  fixed  a  day  <»n 
ir'h  lit-  would  make  contracts  for  the  pix»visioniiig  of  the 
»y  When  the  da}  arrivtMl  three  |>artiiersliips.  each  of  iiiiie- 
4  jiei-M»ns,  caiiif  iorwaixl  to  enter  into  tlu-  contracts.  They 
i«*  two  rtM|Ufst*% :  (jfie  WAS  that  they  should  U'  exempted 
tti   M-rvice    whilst   tiiga^efl    in    this   public   business,  and    the 
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other  that  the  Repubh'c  should  bear  all  Iohwa  whieh  m 
arise  either  from  the  attacks  of  the  enemy  or  fn)in  <r 
iiibi  ea  dies  venH,  <i/l  emulucendum  trtA  HDcieitiU'^  n^h* 
hinninihin  anfleviffinti  (ftconnn  dito  poatuhifa  Ui^rr.  bt.\ 

These  companies  carried  out  their  contracts  so  wdl  \ 
the  army  in  Spain  was  provisione<^l  ciuit^^  a*  etfMnillr 
wlien  the  treasury  was  full.  Here  then  we  haw  a  nmn 
of  pei-sons  coming  together  and  contributinfi^  each  «-•  m 
money  that  it  sufficed  to  pmvide  for  an  army.  A**  tl»»*  » 
was  carried  on  s^)  satisfactorily,  we  must  presume  ilia'  ah 
cellent  organisation  existed,  and  this  seenin  i«>  slinw  fcr 
that  these  large  associations  of  men  for  trade  purp»H»-«  '*■ 
not  liave  been  isolate<l  instances. 

The  linking  houses  {sttcii  tir(j**ntarii,  myf^nfarhi'  -••'M 
were  Jilso  in  all  probability  partnerships  consiHtin^  •»{  \v'm\ 
vnis  persons  each  contributing  towanls  the  capital.  But  •  i 
the  Roman  partnerships  those  which  must  closely  aifr"*"- 
n\n*  iiHKlern  limited  liability  companies  were  thf  ••»v* 
r,'4'figtil*'s  or  stH'i4*f(ifeM  rf*ctujuliitm.  The  R<>nians  ttnnr"! 
tlh'ir  tolls  and  customs  {/Mniori49,),  the  ])asture  land<>  twl-Ani 
to  the  Stat**,  their  mines  and  other  similar  sourct.*^  uf  r»*v-: 
Thr  jxTsons  who  obtained  these  c<.>ncessions  were  rtlW  »• 
lir.tiii.  These  concessions  for  Italy  as  well  as  for  th*-  'ii**- 
provinces  wt»n'  granted  at  Rome,  ami  the  e^pitU*  wriv  4 
nil*'  the  favoured  persons  who  obtaineil  the  ci.>nre?«^i"0^ 
was  <|uite  impossible  for  a  single  knight  to  carry  '"Ot  tJj 
eoinplicatetl  concessions,  henct^  he  was  obligetl  t*»  cti!  it- 
ai<l  of  others.  It  therefore  became  the  practice  !«»  f'^nii  J" 
H'Tships  for  the  p!n*j)4>se  of  exploiting  the  ctMKe^*w  '"* 
in    ih«-    saiiif  wav  as   concessitms  in   the  Transvaal  W«<*  ■ 
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r  were  ji^ranted  to  individuals  and  promptly  ceded  by  them 
limited  liability  companies. 

These  partnerships  are  so  constantly  referred  to  by  Cicero 
It  it  is  unnecessary  to  do  more  than  call  to  mind  their 
Alth  and  importance.  Sometimes  the  whole  concession  was 
ploited  by  the  partners  themselves,  and  each  one  had  a 
finite  share  assigned  to  him  (/).  89.  4,  9,  4).  Usually,  bow- 
er, the  prtrtnership  or  company  appointed  one  or  more 
inaf^rs  iimujiHtri)  to  conduct  iU  business  (Cicero,  in  Vrrrrm, 

71).  Then**  managers  lived  in  Rome,  whilst  the  sul>- 
uiagers  {pronuigiMtri)  live<l  in  the  province  where  the 
^iness  was  Inong  transacted.      Besides  these  there  were  hosts 

officials  of  various  grades,  some  freemen,  others  slaves 
c    in    V^r.    2.    77).      Some    kept    books,  others   attende<l   to 

correspondeiict*.  whilst  the  letters  were  carried  t*)  tht»  head 
ces  in  Rrmit*  by  a  large  number  of  messengers  (Cic.  in 
^  .3,  47:  EpiMt.  ad  Atticum,  bk.  o,  epist.  15,  1«,  21),  It 
■«  impossible  to  run  so  huge  a  concern  in  the  same  way  as 

onlinary  j)artnership.       Hence    special    rules  were  a<lopted 
ich  regulated  the  HDcirtdten  vectigniiwin,  but  which  did  not 
>ly  to  onlinary  partnerships. 
The  partnei-ship  was  not  dissolved  by  the  death  of  one  of 

memliers  (/>.  17.  2.  59).  and  if  the  heir  of  the  deceased 
*  ivgist^'n^il  in  the  books  of  the  ])artnership  (admriptuH)  he 
^nie  then* by  a  partner  {ntlM^ntttM).  In  this  respect  they  re 
ibl»'  ')ur  iiKMiern  coni|)aiiies.  This,  however,  is  n<»t  the  only 
■ambiance.  Lik«*  our  coiujMinies.  the  MtH'i^ftiteM  rt^ct igitllniH 
>  regHpled  as  (•or|>onitions,  wwX  eonltl    sue   and    Ih*   sue<l    in 

name  of  tlieir  nmgiMfr'  or  syndi(*s  ( Koby.  Rom.  Prif.  Ltur, 

2.  p.    \'-V'\).      Xt'ffUf  sot^irfafi  nti/ur  rUUgiain    fve.qae  hvjnM- 
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m(Kli  corpu4i  pas»ini  omnibiiM  hitfety^  conce*iifHr  ma 
le(fihv^  .  .  ,  ea  r^n  rijerretur  piiuciM  ad'tnodnm  in  t 
nm<'('fif*(t  sunt  hujiLHmiuli  corfxpnt  lit  ent  f^tufalinm  / 
com  lit  f<(fcii^  pei''ini**Hinn  est  coi'ptu*  hnbeit  (D.  8.  4,  I.  pr  li 
till*  social  and  political  life  they  exercised  the  wiiie  infli 
that  the  wealthy  coiupaiiieH  exeitriHe  in  South  Afriea.  i 
the  alx)ve  it  will  appear  that  the  Romans  had  in  aiMiti' 
the  notion  of  an  onlinary  crjmniercial  paitnerihip  •!• 
well -developed  idea  of  what  we  know  ai-i  limited  lii* 
cc»nii>anies. 

The  idea  of  associations  for  the  purpoNe  of  ^iii  «» 
last  in  the  middle  ages.  In  France  it  took  tin-  u«ni 
several  families  combining  together  to  till  the  N»ii  w\ 
rear  cattle.  As  the  o^ociateK  livetl  together  and  \w\  t 
mtal>  together  they  wei-e  called  companions  <fn»ui  *■ 
jHfin(t  =  nnn,  with,  and  ^xeiiu*.  bread:  hence  cf>m/»rti;«»' 
company  :  the  derivation  from  t'ffmikiguntti*  is  now  nfU 
as  incorriK;t).  In  Italy  during  the  fourteenth  ceutun'  i^' 
like  the^  Bai-di.  the  Corwini  and  the  Penizi  eMtaMii^hed  li 
trading  conqtanies,  whost*  operations  were  not  OMitimd  tt* 
couiitrv  south  (»f  tlu»  Ali>s.  During  the  seventeenth  cHit 
the  Cnin^Higntf  rn  Art'umx,  or  company  with  a  capital  di" 
into  a  iiuniU'r  of  shares  which  could  freely  pasi«  fiv^ii  ^ 
t<»  hand.  )KH.*amr  a  W(*ll -recognised  institution. 

'V\\r  Knglisli  Kast  India  C-ompany  was  founde«i  i»  1^ 
In  l«i(>2  the  Amstenlam  merchants  foundetl  the  Ihitfh  5 
India  ('nnipany.  and  in  1607  the  Statett-Cieneril  f^ 
a  (.'liarttr  t<>  tht*  Dutch  merchants  who  traded  in  ibr  *' 
Indif>.  Thfsr  companies  were  large  trading  partirnwp 
wlii<)i    thr    liability    was    limited    to   the  ealh  oo  thf  ^ 
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Id  by  the  partiierH.  and  oh  they  obtained  State  reco((nition 
?y  were  regarded  a**  corpr>ratic>nK  like  the  ftoeietaten  veeii- 
linm.  Similar  e<>iii|>anies  exiHted  in  France  daring  tlie 
t«entli  century,  thougli  it  was  not  until  the  neventeenth 
itur}-  that  I»tiiK  XIII  granted  royal  chartem  t^i  neveral 
iipanieN.  I  hiring  tlu*  eighteenth  centnry  the  great  Bank 
Ijiw  XK'HH  established  r»n  the  lines  of  the  Bank  of  England, 
I  this  wan  iniitate<l  by  the  Dutch,  who  founded  not  only 
iks.  but  ef»nipanieH  of  all  kinds  that  indulged  in  the  wildest 
emulations  (Troplong,  Coiitrat  rU  SticiAS,  Preface). 
All  the  great  trading  companies,  however,  of  the  eighteenth 
I  early  part  of  the  nineteenth  century  were  incorporated  by 
cial  charter,  and  as  this  wan  a  cumbersome  prooeas  limited 
•ility  conif)anies  were  by  no  means  plentiful  either  in  England 
♦Ml  the  Continent.  The  great  activity  in  trade  after  the 
{Mileonic  wars  led  t<i  the  establishment  of  numerous  trading 
tnerships  tc»  exploit  mines  and  other  indastries.  When  the 
Iways  had  lx»en  p^'rfected  speculation  in  this  and  other  con- 
ns U'came  exceedingly  active,  and  men  strove  t4i  reap  profits 
til  a  combination  of  capital  without  incurring  risks  beyond 
'  capital  invested  in  the  concern.  In  this  way  was  gradually 
»lved  not  the  idea  of  a  partnership  \inth  limite<l  liability. 
f  a  less  cumlKM-soiiir  machinery  than  a  royal  charter  for 
"■^tiiplishing  the  pur|MKM\  In  England  the  outcome  of  this 
<^  was  the  Joint-Stuck  Companies  Act  of  IHM.  and  the 
^iii**<l  Liability  Act  (»f  IHo.").  The  facility  with  which  joint- 
<-"k  iN.iiijjHiiies  with  iiniil<Mi  liabiiity  could  lx»  creat^nl  gave  a 
'<*i  iiii|M-t!iN  iM  trmlf  uimI  coniiiu-ret*.  an<l  tin*  ])assi<»n  for 
"<:uUti(»ii  and  tor  tiir  coinhiiiation  of  capital  sprea^l  fn>m 
inland  iM  th»*  (  ajn 

HK 
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T\w  Cape  (Colony  in    I  SHI    took    its   if  )in{)any  law  fr-.r    ' 
Kijirlish  Joint-Stock    ('oii)])aiiies  Act  *»i  1h44.  hiiH  Om-  Lmu  •- 
TJiibility    Act    of    iSoo.      Tlif    Transvaal    t«Mik    its    ]^«   •"    : 
1H74.)    from    the    Cape    Act    of     18«1.      In    tlit-    ca--      i    •• 
^/(t'ttfrihufftru'ft   nf  the    Hin<(*inonnf    Syyulif'tf    «[llMio';  TH     ." 
p.     ISI)    Jud^e     HriHtowe     has     tra(v«l     the     history      ■* 
company    law    frt)in    the    Kni/lish    statntt"*.    an«l    1    ean   •! 
better    than    ijnote    his    won  is :     'At     the    liate    nf    th--   A*" 
IS44    there    were    in    existence    institutions    rnlleii    j.pi!!*  ••  r* 
eonipanies.   which   were    sini]>ly  lartje    partnei^hip^    i.iiii'»:j'  .'•■ 
by  a    (It^ed    calhMl   a  tltMMl  of  s«*ttleineiit.  which  all  th--  •  nj    i 
nitMiihei-s    of    the    company   and    all    persons    to  wIhuh   * -a  • 
wt're    sul).stM|iu*nlly  issued    had    to  exiM-ute.       Tin-    in.tiirt.'-i!  " 
of    the  con<*ern   was   usually*   entrust nd  hy  ihe  »le»i|  »••  .i  •••;; 
of    directors,    and     shareholders    were    eiiijMiwrn'*!    t"  in:.-'" 
their    shares  without    the   consent    **i  'Jther   uiend»er*'       I:     -«' 
well    settled    that    the    individual   shareholders  in  Mich  d  «•  !:. 
pany   wen*,  like  oN<linary  jwrtners.  liable    for   the  debt*    1  '*• 
eoiicfin      to    their    last    shilliui^    nnt]    their    la^t  Hon* '  Hii'i  "i 
they  could    not    by   any   arranj^^'Uieni     lietweeii    theiii^i^-^    ' 
by    any    j>ro\isifni    in    the    de«'d    of    M'ttlcui«fnt    rid    th'-ni'i'- •'- 
of   this  liability.      The    Act   of    1S44  com|>tdh*«I   ull   thr^-  .  r 
|M!ii«'^    to    Im-    rei;ist«'red    and    incor|N>rat(Ml.  and    pn»Her\«-»i  '  - 
dinri    ri;,dils  of    ereditors   ui^ainst    the   iniiividual   ^haivh   •;•'• 
iwbieli  otbrrwise   Would    have    Imm'u    lost    by    incorpi»nili"«i'    > 
''iiabiiii^r  jiiiy   creditor  who   failtMi    to   obtain  <<iitiHfiicli«>ii  r  '  « 
indi^nn-iit    debt    out    of    the   n>rporat«*  a*iH»»ts   tn   levy    hy    .j*- 
'if    tin*    rouri.    a;;ainst    the    private    estate    of   miy    [•tp^""    * 

<^iibi.'ct    t( rtain  limitations)  |>a.si  sharehiihlers.      Al  iht-  ^i'" 

I'mif   it    pro\  idfd   f.n-   public  r«'i^istration  tif   the  dee«i  -'f  «■'"•■ 
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uid  of  all  changes  in  the  list  of  HhareholilerK.     The  Act 
»5  (^nabled  companies  formefl  under  the  Act  of  1844  to 

limited    liability,  and    provided    that   in   that  cane  the 
of  an   unAatiHtie<I  creditor  to  levy  a^ainnt  a  Hhareholder 

)x>  limited  to  the  amount  n^mainin^  unpaid  on  hin 
Joint -Htook  cHimpanies  under  these  Acts  were  there- 
imply  partnerships  e«)nNtitute<l  by  deed,  which  by  statu- 
provision  wen*  re«juired  to  be  publicly  re^stered.  were 
f^\  with  an  individuality  of  their  own  and  were  accorded 
lonnous  privilege*  of  limitcnl  liability.  They  became  sub- 
1  a  variety  of  statutory  obli^tions.  chiefly  conceived 
:he  view  of  HtKJurin^  publicity,  but  the  rights  and  obli- 
s  of  the  members  intf^r  ne  were  primarily  dependent 
and  re>julated  by  the  deed  by  which  each  of  them  was 
»m1  u>  t^xpnvssly  bind  himself.**  Neither  the  Cape  Act 
\]\  nor  tlie  Transvaal  Act  of  1874  expressly  makes  a 
rnni  comi)aiiy  a  imirerHiUiH  or  corporation.  It  seems, 
er.  to  do  so  by  implication. 

the    ('apt?    <Jolony    the    formation    and    li()uidation    of 

nies    are    now    rejrulated    by    the    Companies    Act    (25 

[>2);    in    XaUl    by   Law    U)   of    186H;    in    the   Transvaal 

w  5  of    1874    Uw    I    of   18<I4.  V.RR.  of    1893  and    the 

lation   I^w  (1    of    181)4):    in    the   Oran^**    River   Colony 

iw    2    of    1H92:    and    in     Rh<Mlesia    by    the    CA>mpanies 

Auce  of  1895. 

♦•  c<>mpany    law    in   most   of  the   South    African   colonies 

y  imperfect,  inasmuch   as   tht»y  followed   the  old   Enj^li^h 

and    not    tlu'    newer    Act     of     I.St)2    and     its    numerous 

ImentM.      The    Com{winies    Acts    of    the    (^ap«»    <^)lony    of 

and    of    Kh(Hh*sia    of    1.S95    liave    tMuIeavoureil    to    place 

RR  2 


660  HISTORY  OF  THE  ROMAN-DUTCH  LAW. 

companies    in    thoAe    colonies    on    much    the    Kame    footing  m 
tliey  are  in   England. 

The   estahlishnient    of   limited    liability   companies  uttt^- 
tated  laws  for  the  winding  up  of  ftuch  companies  in  CBtes  d 
failui-e:    for   though    by  the   common  law  corporation**  cetv*l 
to  exist  if   they  no  longer  had  the  reiiuisite  number  of  ni*«- 
hers,  the  mere  death  of  the  company  was  not  the  only  initKf 
to   consider.      If   a    trading   company   can    no   longer  pty  iu 
debts    or  carry  out  its  objects    it    must  be  wound  up  and  it> 
assets  e(|uitably  distributed.      The  South  African  coloiiie»  lod 
states    followed    the     English    legislation    upon    this  «abj«c(. 
though    in    many   respects   their  liquidation  laws  r«|mre  ««• 
siderable  amendment. 


CHAPTER  XXIV. 

PHOCEDUHE  IN  INHOLVENCY. 

>re«ent  pi-ocedure  in  bankruptcy  or  insolvency,  for  there 
diHtinction  now  l)etween  the  two,  owes  itH  oriji^n  partly 
)  Roman- 1  hitch    and    partly  to   the    English    law.      B«>th 

HygteniM     have     taken     the     main     principleM    of     their 
ency  law   from   the   Roman   law. 

e  earliest  soui-ee  of  our  law  of  innolvency  is  the  Twelve 
\  (Tab.  iii.  1).  The  jud^nent  <lebtor  wa«  ^veu  thirty 
jl^race  to  see  if  ho  eould  find  some  one  to  come  to  his 
Jicf.  If  not  the  debtor  was  ari-ested,  taken  into  court. 
fie  judj(e  iravi?  the  credit^>r  tlie  ri^ht  to  imprison  him. 
sr  a  time  tlu*  money  was  still  unpaid  the  debtor  could 
d  across  the  Til)er,  and  acc<inling  U)  Bynkerslux^k  the 
*'as  divide<l  amonirst  the  creditoi-s  (0/>«.  Jin\  Rom,  1.  I). 
iteral    int^'rprrtation    of    cutting    the   debtor's    bo«ly    into 

and  dividing  theso  amcmgst  the  creditoi*s  is  nowadays 
d  by  the  l)est  authorities.  Some  doubt  whether  the 
was  H«)ld  as  a  slave.  He  ma}-  have  been  held  as 
Ige  compellable  lo  ie<leem  the  debt  by  the  services  of 
f  and  family.  H«'sides  the  attachment  of  the  pt»i*Hon 
'nimii  Ijiw  allo\v«Ml  an  attHohmtMit  of  th»»  debtor's  pnj- 
rh»*  pnu'tnr  graiittMJ  a  minMut  ni  ^x*HM»MMittn**tn  U*  the 
u .  who  t«Hik  cliarg**  of  ilu*  debl4)r's  pi*<)perty  on  U-half 
i\^'\i  and  otht-r  rr«Hlit<>rs.  In  l-al>«w)'s  time  H»*ViTal 
n-v   roiild    !>♦•    put    in    |>«»ss«»ssion.   ami    if    ihey    c«>nld    not 

tkil 
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atrret-    as    to    the    iiianagemont     the     |»raetoi-    iiitei\eiir(i   jWf' 
apjM>intpfl  one  of  them  as  the  inaiiager  ( />.  42.  5,  h.  4i 

The  <lisiK)ssession  of  the  debtor  was  puhlicly  ad\*'ri^: 
{ piitsryi^tfio  hfnufi'tnn).  so  tluit  all  the  er»-i1iti»i*s  iitii;ht  \iak> 
t)\eir  chiiius  on  tlie  estate.  If  the  debtor  after  &  wrtii: 
lapM-  (»f  time  could  come  to  iif»  arrani^nifnt  with  hi-  rn^ii 
tors  he  was  declared  infamous.  an<l  could  never  at^in  a|»i»« 
in  court   with(»ut   <^vin<;  security  (Gai.  iv.   102 1. 

The  next  step  was  to  appoint  a  mana^^er  (mH#/t>^,-  -t  \ 
Wf  should  call  him,  a  trustee)  and  to  pnict*ed  tn  the  'VM^'' 
hoinn'tfiu  ov  sale  of  the  Imnkrupt's  estat<f.  The  hijjht-st  UM' 
l)out;ht  the  estate  (/m/^wa)  iis  a  whole,  and  U'Csime  tin  •• 
cei'sa/t.s  successor  of  the  debtor.  This  pnicethire  was  ad-i^*^ 
not  only  where  the  debtor  was  jmlut'tm*,  and  ix>uld  hot  («} 
but  aKo  where  he  tied  to  escapt*  his  creditoi>.  The  pr<rr: 
(^l  llu-  sale  were  divided  amongst  the  credit«t|-s  in  the  t»JI'WiU 
order:  tirst  ihe  mortgage  creditors  were  paid  in  full  ne\i  \^ 
|>rivileged  creditors,  e.g.  the  wife,  who  had  a  claim  u<  rw 
r/<»,  the  |>ersons  who  jiaid  the  funeral  expensi*N.  and.  ia<i} 
the  vhintgraitharii  and  other  creditors  (Cuq.  /m^/Uii:*"-- 
Id  in  III  1(1  i;s  Ues  Ruiuainti.  vol.  2,  pp.  766  et  «i^c/.). 

Here  we  have  the  main  elements  of  uur  niodeni  ia«  <' 
liaiikruptcy.  From  time  to  tinie  alterations  were  intr«iotPi 
I'Ut  the  principles  remained  tiie  same.  In  Jufttiuiau^  tinr 
dilttoi  eouM  either  \oluntarily  .surivnder  his  guod»  u  id 
er»tlitors,  or  he  could  Ix*  compelled  lo  do  m*  by  unfcf  ' 
ci>uit.  ('istitit  htmnnui  libt*rated  tlie  debtor  fniin  iniptW* 
nil  lit  lor  debt.  TIk*  debtor  was  bound  to  luake  au  to%eoh«3 
and  ti.  swiar  that  he  ha^i  withheld  nothing  (Sor,  lU.  U  Ht 
\\a>   if  ft   his  wearing  ap|>tirel  and  pit>bably  the  impleuimt^  ^ 
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\^  traiie:  also  any  monthly  or  yearly  allowance — misericor- 
\*9r  rmtmi  rflifium  {I).  42.  8,  H).  He  could  not  be  troaUed 
t<fr  this,  hut  directly  lie  acquired  property  hin  credit^irs 
luld  A^in  re(|uire  him  to  pay  any  iMilance  due  (D.  42,  3,  7). 
»iatetimes  a  reHpit4*  (calleil  a  ttUNyitorium)  waa  ^^'aiited  to 
'Mors:  this  allowi^l  them  a  certain  time  within  which  to 
fcy   their  dehu*  (('.   1.   ID.  2  and  4). 

The  t^MMio  iHimn'ttin  was  apparently  introduced  into  Hol- 
mi  during  the  tifteenth  or  sixteenth  century,  and  with  it  the 
ut-^iUffium    or    rtapijt.      The    hiatory   of    the  ceaaio   bonoruui 

jfiven  in  the  Rechtt^fUeitie  OltHemHifink^  (vol.  2,  oba.  100), 
id  I  can  do  no  l>etter  than  ^ive  here  an  abatract  of  that 
WivYi^if.  Acconling  to  the  old  Dutch  law,  as  we  find  it  in 
If  handvesten  ^iven  by  the  count^t  from  time  to  time  to 
\K-  towns,  if  a  <lel)tor  was  unable  U^  pay  his  creditor  the 
rtiier  was  handeii  over  to  the  latter  until  hucIi  time  as  the 
rU  was  |>aid.  In  supiK)rt  of  this  the  authorH  quote  Home 
^zen  handvesten   between    124;>  and    1412.      lu  the   Handvent 

lk>rt  «if  1252  we  tind  the  following:  Si  deintor  uon 
thurnf  untie  Malt-n-r  mletit  ejuM  pei'mpiuim  ciYflitori  pre* 
i4inrf  drljrinuj*.  In  a  Handvest  of  Alkmaar  of  1254  we 
m\  the  following:  "If  a  lyers^^n  o\%es  money  to  auother  ami 
iinoc  pay.  then  u|K>n  a  judgment  against  him  the  judg«* 
lall  order  his  detent itm  for  two  weeks  by  the  niefwenger. 
h««  ^ill  lie  riMjuired  t*)  fee<l  him.  After  the  expiration  of 
!••    two  weeks   the  judge   must    giv»-   the  debtor  into  the  liaiidn 

tlu-  eifditoi.  wln»  i^  r«'v|M»iisihle  foi  his  maintenance  and 
t»'fy  .  tlif  creditor  shall  inonM>\ri.  \\t\\v  the  right  to  detain 
!«•    •)*'ht4»i     until    tlif    dcht     is    \ni\i\    i>r    until     the    latter    is 
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In  a  former  chapter  we  have  st^'ii  that  acn«niinj  * 
(lerinan  custom  a  freeman  could  be  S4>ld  into  slavHn-  rr 
<lobt,  and  that  during  the  feudal  n»jnnn*  tht*  i|«*btoi-  r».uM  '*' 
compelled  to  work  for  the  ere<liti>r.  Th»*ri*  art-  still  \»-^J:;r* 
of  this  practice  in  our  present  law.  viz..  the  arn*st  of  th*-  f-r- 
M)n  and  civil  impristmment.  Tntil  the  intniilucti<»n  ••(  'i.- 
eessio  Ixmorum  (iytedplafHiinvl)  tin*  law  of  Holland  appaivir  \ 
only  knew  of  attachment  of  tln»  p«*rson  of  the  i|»*hti»r  in  -^i";- 
iaction  of  the  debt.  Tin*  exnct  date  iif  the  intnMhi*'ti<>i:  ! 
th<»  cessio  l)onoruin  is  not  accurately  knt>wii. 

The  ctissio  l)onorum  is  not  mentiom-<i  in  ihf  In^r*tir  , 
rnii  Ufn  Hon'  luni  Hnf/fi)nf  (Kide«^  of  dmrtj  of  ]4*'r2  tli-'i." 
rt'ferenee  is  made  to  it  in  the  IuMtrtfrhr  of  I.VH.  K-tw-^  . 
tht'se  dates  Wi?  tind  the  cessio  Uinuruni  nii'nti«MK*«l  in  \an  -i* 
towns.  It  was  the  law  at  I^'yden  in  l.'H)!.  at  Kitftrnian 
].')]1^  and  at  Hrit^l  in  ]')2I.  It  wouhl  therefurr  ap{»-jir  ...%- 
till'  cessio  iMMioruin  was  orradually  intr(i<hie**«i  int"  H-.-.i  i 
towanls  the  iH'^inninjj  ol"  tin*  si.xteenth  century. 

To    obtain    the    (*t*ssif)    lionoruni    was  a   dirticult    an>i    •^'«'  • 
}>ri>e»Mhn-«*.        The    ins4>lvent    was    re«|uire«j     Cii    midivs^    ♦. 
< 'nurt    ni    Holland    a    petition   stating  the    caus4.'>   of   hi«   tu^ 
vcncy.       This    }iad    tu    !>«'    ae(*oiiipanie<l    with    nii    inwniorv 
liiv  <r«MHls.     The  (.'ourt  referred  this  |jetition  tn  iht-  burj^'iii**'-' 
and    ;;nv«Tnin^    Unly   ot*   the   plac«*   of    the    insolvent'^  ij.  M.ir;* 
Tin-   i'liwvi    ujHUi    receipt   •»!*   this   report   i^i-ant***!   a   writ     •    *• 
Wf  v|i(Mild  s;iy.  a  rnli-   nisi  eallin^  upon  ail   |j«*n<i»UH  intfi-*i'-; 
tM  ^\\tt\\  cause  iM'l'on   the  i till jrc  ni"  thf  petit i*»nt.*rs  dondnir  «r.'. 
till*    writ    "jI    c«s.sio   lN>n<iruni  {brierf^    nm   crMi*ir\  pnk%i«i-4i*.>> 
iv.^utMi    t(»    iIji'    insiiUiin    shoul<i   n«il    U^  continued.      TJh-  ••f?*^" 
■1    ;;iaiiliiii;    ili»-    rnl«'    wa*-    to    l'n*e   the    |iecitiniier   fnvin  Iut':." 
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mHt,  whiUt  the  effect  of  itA  confirmation  waM  U)  ivtay  all 
Keeution  a^aitiHt  Iiih  j^oodn,  and  to  place  hin  property  in 
harfpe    of    a    ciirat^)r    (Van   der    Linden,   Jiol.   Prtd',    vol.    2, 

Hn 

The  writ  of  cension  did  not  dinchar^re  the  innolvent  from 
ia  debtM.  If  he  ac(|uired  property  after  the  Of)nf]rmation  of 
be  writ  hin  creditors  could  claim  the  property.  The  only 
enetit  it  conferred  upon  the  inmilvent  wan  to  free  him  from 
enoiial  antjHt  and  the  worry  of  \yein^  Hued. 

Fn>ni  what  han  l)een  said  alx>ve,  it  appears  that  the  benefit 
f  eesnion  was  virtually  a  voluntary  surrender  by  an  insolvent 
f  all  his  estate  for  the  benefit  of  his  crwlitors.  In  dealing 
rith  the  petition  of  the  insolvent  the  Court  only  ^(ranted  the 
rieven  van  cessie  if  it  were  satisfied  that  the  insolvency  was 
He  t4)  niisfortun«*.  If  at  the  hearin>^  l>efore  the  local  jud^ 
lie  petitioners  actions  were  shown  to  have  been  fraudulent, 
r  if  he  ha4l  not  made  an  honest  declai-ati<m  as  to  hiR  assets, 
le  petition  was  not  only  refused,  but  the  applicant  could 
len  and  there  by  onler  of  the  judji^e  l)e  imprisoned.  The 
jKtN  incurred!  in  making  the  application  were  preferent.  and 
yike<l  ev«»n  Ijefore  the  claims  of  mortjj^a)^  creditors. 

Ah  we  havt*  stvu  aUjve,  with  the  Romans  insolvency 
r«>U|^t  infamy  in  its  train.  In  Fi*ance  the  insolvent  who 
m1  obtaineil  the  l>enetit  of  cession  was  obli)^l  to  wear  a 
reen  c^p.  whilst  during  the  sixteenth  century  at  Rotterdam 
w]  I>'yd»*n  jx'i-soiis  who  ha4l  obtHiiie<|  brieven  van  cessie 
•frt*  i>*<juirtMl  U)  staii«l  l)et'oiv  the  steps  of  the  town-hall  in 
heir  umlerelothiii;;  for  an   hour  a  day  dining  thn*«*  successive 

Th»*     insolvent   was    allowt»d    to  retain  his  cKuhes.   his  to«»Is 
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and    such    other    trifles  as  might  enable  him  ti»  eani  a  ii 
In    the    hrieveii  van    cessie  was  inHerted  a  clau»«e  to  lb*? 
that    •  if  hereafter  t)u*  |)etiti(mer  should  by  jj^kmI  fortune  •► 
any   <;(mk1s    hr    shall    Ik»   (»blig(Kl   t4>  |>tiy    his    ere<lit<»rs  in 
(Van  Alphen.  Pap.  j»t.  1,  p.  224). 

By  the  Konian  law  the  debtor  C(»ulii  inakf  a  \ah«J 
position  with  all  his  creditoi*s,  but  if  some  of  hi«»  civd 
objected  to  tlu*  arrangement  the  eomi>OHition  fell  thn>iicfh 
(•iR'  ease.  h(»%vevt*r,  the  majority  of  creditors  c<»uld  l«nd 
minority  to  accept  the  cou)]josition.  \Vln-n  an  ht-ir  rrtu^e 
adiate  uidess  his  civditors  wei-e  agreeable  l4i  aecfpt  Irw  I 
was  due.  the  approval  of  the  majority  U»und  the  iiiin-i 
{h.  2,   U.  7,   17-19). 

Hy  a  Placaat  of  1544  the  rule  (»f  tht*  Koman  Uh  « 
approNcd  uf.  Later,  however,  a  practice  wai»  a'ioiKt^i 
various  towns  that  a  majority  of  the  creditorn  couW  Wi 
minnrity  if  three- fourths  of  the  civ<litoi*s.  wh«i  Wfiv  rntilW 
tWM-thirds  nf  the  debt,  consented  to  the  agrefnient  (VinO 
Kttvstl.  Thts,  m21)i.  There  gradually  grew  up  a  tHnlr«ff 
all<«w  an  insolvent  to  U*  di.scharged  from  all  liability  pn-^fi 
Im-  could  obtain  tin*  c<msent  of  one-half  «»f  hiv  crwlit»** 
whom    half  nf   the  debts   were  due. 

During  tin-  si'venteenth  century  the  ins«»lveut  r4*t<»' 
dfctaM'd  persons  were  administered  by  CtHniniMumrr^  nwJ 
th«-  su|Mr\ision  of  the  .sellout  and  schepenen  (Mernla.  y^^ 
p.  2:{).  As  chandnMs  for  the  adminiHtratioii  of  derrjiet  ft^ 
were  gradually  4».stablishe<l  in  the  variotin  t4iwnr%  the  in!*»l*'" 
ci»iiimis.si(ini'rs  wen*  cIkimmi  fix»ni  the  members  of  thc*r  bub 
iM'sidt's  the  insolvent  estates  of  deceased  pefNonn  tlieNr  dii 
litTs    eanic    to    U-    eharge<l    in  many  towns   with  tlir  adsin 


PROCEUrRE  IN   INHOLVENCY.  667 

1  of  the  estHte.M  <if  persoiiK  who  had  obtiiiiied  CfWHio 
nil :  H(>  that  iiiMteail  of  appointing  private  perHonn  to 
i^ter  th«'  «*Ktrtt«-  of  thr  inHolvent.  it  liecanie  a  custoiu 
:  thr  ei^htt'i'iith  (vntury  t4>  place  all  inHolvent  eMtat4^ 
tlu*    acliiiiiiistrAtioii    of    l)oanlH    calle<l    l^emAate    HuMrU 

tlRTto  1  liHvr  only  dealt  with  the  insolvent  wlu»  had 
f  such  tluontfli   hiisfoi-tune.  and   who  at  \uh  own  retjUeMt 

I  t<»  MurendtT  his  entate.  There  waH,  however,  another 
»f  |x*i"son,  calle<l  a  iMinkntetier  or  iHiukhirekev  (Ijankrtipt), 

♦^tate  wan  also  soiiietinien  a<lniiniHtered  by  the  I^mthite 
li'mer.  The  {M-i-son  who  ctintiiicted  debt**  and  fled  the 
y  to  escape  imynient  t>r  the  conHe<|UenceK  of  liin  fmiidu- 
ct>  waM  re^anie<l  in  the  same  li){ht  as  a  thief.  For 
111-  law  knew  no  nieix*y.  There  wei"e  a  nunilier  of 
Ml  proniul^atiH:!    lor  the  purpoHt*  <»f  pnniHhin)(  bankriipt.H 

II  |x-rsonH  who  connive<l  at  their  flight.  The  entateH 
li  pei>ons  wen*  originally  handeil  over  to  a  curator 
ted  by  iUv  Court,  but  later  they  were  placed  in  the 
•  »f  the  coin  111  issioiicrs  of  the  DemtluU'  BiteileUcnnien*. 

'  in.Milvent  could  not  make  any  contract  or  appear 
ri  a^  plaintifl'  or  defendant  so  long  as  his  estate  wan 
adniinisteriHi    by   the    liLsolvency   Chandler,  and  ho  long 

luul  not  <»btained  his  rehabilitation.  The  l)ankrupt 
n»-\er    Ix*    rehabilitated,    and    therefore    he    ctmid    never 

a      \aii(l     eoiitiact      or      have     a     i^^rtiomim     Irgitnm^m 

1777  an  inHjJNfiil  Ordinance  was  grantiMl  to  the  city 
st*rdani  {SeU.  ,hnn^HMk**n.  |».  21M  ).  This  is  im|x»rtant 
a^    il    N\a>.   iIm-   S4»uree  of   tlu*   insolMMioy   practice  t>f   the 
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Cape  of  (jiood  Hope  at  the  tiiue  of  the  annexation.  1 
main  principles  of  this  Ordinance  were  intrryloced  into 
various  colonial  ordinances,  an<l  still  fonu  the  Ijh-mh  .if 
bankruptcy  practice.  The  provisions  of  this  AniKtenlaiu  <h 
nance  were  briefly  as  follows:  Whenever  any  one  within 
city  or  its  jurisdiction  was  so  situated  that  he  wa^i  oblij 
to  stop  payment,  and  notice  thereof  was  jjriven  tty  th<?  c 
missioners  of  the  Denolate  B(tfnlelkaii\et\  either  by  hiiiMrlf 
any  of  his  creditoi-s  with  a  request  that  they  shooM  u 
char<(e  of  his  goods,  two  menilwrs  of  the  board  «> 
appointed  to  administer  the  estate.  The  comiuiwiont^r^  tir 
trie<l  to  make  an  ari*angement  with  the  crwlii-iTH  hu! 
the  latter  refuseil  or  if  the  insolvent  was  deeiii^l  « 
worthy  of  a  composition,  then  tht-se  c<jnuni*wion»*r^  yr^ 
ceeded  U)  make  a  ixnigh  inventory  of  the  estate*  «u<l  ■ 
examini*  the  insolvent.  The  next  step  was  to  call  a  iimtC 
m\r  of  creditoi-s  and  to  elect  provisional  He^aeHtrmt<>rs.  Tl> 
sei|Ucstrators  then  made  a  complete  inventor}*  and  \'*^ 
chari(e  of  the  ostatt*.  The  insolvent  was  ;jiven  a  iiHHith  '•• 
i'ompound  with  his  creditoi-s.  If  he  succeeded  thf  •"<•** 
was  i»»U'ji.siMl  from  sequestration,  but  if  n«>t  then  iIh*  <•« 
missiontMs  jwljudge*!  the  debtor  insolvent,  and  th^;  ^|0«* 
traiors  l)eeauM»  curat4)ix  (trustees).  Claims  were  tiled  *t^ 
th»»  ♦•stair,  and  thf  assets  were  litiuidate^l  by  thf  curti*'' 
TIm»  <*nrators  could,  when  they  deemed  it  necemary.  muiiw^ 
th«*  ins4>lv«*iit  Vx'fon*  the  commissionerH  and  exAi»iD«'  ^^ 
For  iion-atUMidance  and  for  fraud  he  could  lie  panr«b^ 
'Dp*  rstatc  at't<M'  )>eing  liquidated  was  divided  auionj^  ti 
<-r»Mlitnis.  thf  pn»t*»'rent  claims  l)eing  first  paid.  M  ^ 
iiisMlvi'iit     had     act^Hl     honestly     he     waH    allowed    a    cefU 
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ntJijCe  out  of  the  asHeU,  and  a  certitieate  wa8  f^raatecl 
III.  Upon  receipt  of  thiK  certitieate  the  inHoIvent  could 
ti  from  the  coinniiHAionerH  a  <li»char(^  from  all  debt#i 
previous  to  his  insolvency.  Tlie  certificate  had  to  be 
d  hy  six-eighths  of  liis  creditors,  and  to  contain  a 
ration  by  the  curators  and  the  credit4)n«  that  nothing 
ulent  was  discovered  in  his  actions. 

I  1H0.S  (H*  Mist  established  a  C-haniber  at  the  Cape  in 
e  charge  were  placed  insolvent  estates,  utiadministered 
fs  {iUmJate  InteiUh)  and  estates  under  curatorship.  The 
iiKsi(»ners  were  also  entrusted  with  the  execution  of  8en- 
V  To  this  Chamber  l>e  Mist  issued  certain  instructions 
ti.  as  regards  insolvent  estates,  were  almost  identical  with 
instructions  of  the  Amsterdam  Chamber.  In  two  im- 
mi  respects  they  differed  from  the  latter:  cre<iitor8  could 
apply  for  the  stM|uestration  of  an  estate  if  there  remained 
id  mort*  than  (»ne  sentence  lodged  with  the  Chandler  for 
iition.  and,  secondly,  the  creditors  hafi  no  share  in  the 
nistration  of  the  estate.  This  was  conducted  officially 
lie  CliamlHM*.  This  Chambi*r  was  alK)lished  in  IHIH.  and 
N  plac^*  an  official  sequestrator  was  ap|M>inUKl  with  the 
^n*  t>riginally  entrusttni  to  the  Chaml^er. 
n  iHlM  instructions  were  issued  iu  the  se<|Uestrator  and 
'  functionari(*s  of  his  department,  and  an  Onlinance  was 
luiguttnl  fur  the  judicial  administration  of  estateK  To 
•i»|Mirtiiirn!  of  tin*  vMjUt'strator  were  t*ntnisted  all  estates 
u*i»-  iiiHoUt-nt  niui<liiiinist»*nMi  or  placiMl  under  cui*rttor- 
.-i-*  wtll  as  tlu-  «'\»*cution  of  ail  civil  M»iit»»n<fN  fxcvpt 
iiitm^t»*<i  sjH*<*ially  t<»  tin-  iHwinU  ,.f  iauddntst  and 
radi-ii.     Tin-   pn»ce<lurr  in   mattfrs  (»f  insolvency   was  wvy 
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little   altered    from  that  astablished  by  De   Mists  in^ru* 
(Proclamation,  2nd  September,  1819). 

In  1829  an  Ordinance  (No.  M)  wa«  paftsed  for  th-  n 
tion  of  bankrupt  and  insolvent  estates.  This  fiinu*^ 
Iwsis  of  our  present  law  of  bankruptcy.  In  itn  fonii  a 
many  of  its  principles  it  was  based  upon  English  prnne 
at  the  same  time  it  <lid  not  entirely  do  away  with  th»*  I 
principles,  as  a  comparison  between  our  Onlinance  arn 
Amsterdam  law  will  show.  The  groundwork  of  the  n»-w  ' 
nance  was.  however,  English,  and  into  it  was  wovm  a 
deal  of  the  Dutch  pi*actice.  This  Ordinance  recogni^^l 
principles  that  a  pei-son  could  surrender  his  estate  vulanu 
and  that  crtKlitoi-s  could  obtain  an  order  for  H««|uestnir)« 
ctMtAin  acts  of  insolvency  had  been  committed.  The  'irAt 
seijuestration  as  soon  as  it  was  made  liad  the  etft?ct  in  bi 
divesting  the  insolvent  of  his  estate  and  of  vesting  th»-  s 
ill  the  Master.  The  Master  then  called  a  meeting  of  cndit 
and  they  elected  a  tnist4?e.  The  rest  of  the  admini<riti<« ' 
carried  out  by  the  trustee  under  the  BuperviAion  of  th^  n^ 
tors.  Tlie  Master  to<^k  the  place  of  the  official  se^a-itn 
an<l  took  over  many  of  the  functions  of  the  AmHUnlam  o 
inissiuntM's.  In  many  respectM  the  Ordinanee  <rf  l^2H  < 
more  like  the  Amsterdam  law  than  like  the  practice  intr^ 
by   De  Mist. 

The  Ordinance  of  1829  was  supersi*ded  by  that  *ii  1^ 
wliieh  has  established  the  bankruptcy  procedure  for  cIk  vb 
of  South  Africa.  Here  and  there  alterations  liave  hert  n* 
)>nt  tl)<>  main  principles  and  niOHt  of  the  details  of  pnw^ 
ar.'  tilt-  s;iint.  in  all  the  South  African  coloiiieH.  Sii»  I*" 
M  vtrHJ    amendments    have  been   made,  the  mont  important 
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h  w  the  Cape  Colon}'  Act  of  1HH4.  many  of  the 
iMionH  of  which  have  been  taken  over  by  the  rest 
knith  Africa.  During  the  existence  of  the  RepublicH 
inftolvency  procedure  wa«  ahnoHt  identical  with  that 
Jifthed  by  th<?  Cape  Ordinance  of  lH4^i 
f  we  compare  tlie  Dutch  law  of  insolvency  with  tliat  of 
aw  of  England  as  it  prevaile<l  in  1H29,  we  shall  see  that 
»  was  H  remarkable  similarity,  and  in  many  matters 
'e  the  law  of  England  diff'erefl  from  the  law  of  Holland 
colonial  Onlinanee  of  184^^  follower!  the  latter.  Jud>(e 
on  in  his  UlmerrationH  tpu  the  IvHolrent  Law  of  the  Cape 
ood  Hope,  published  in  1829.  mentions  a  number  of  differ- 
4,  and  in  nearly  every  case  our  law  is  nearer  to  the  Dutch 
than  to  the  English  law  of  that  time.  It  would  not  Ix* 
table  to  mention  all  these  ditTerences,  so  I  shall  only 
t  a  few:  (1)  The  law  of  Enji(land  applied  to  ti^aders  only, 
law  of  Holland  to  all  [>ersons.  (2)  The  law  of  Holland 
red  voluntary  surrender  to  all  unfortunate  persons  whether 
^r  arrest  or  not :  the  En^/lish  law  only  pennittetl  a  debtor 
?r  arrest  to  surrender.  (3)  By  the  law  of  Enf(land  theiv 
'  two  tribunals  and  two  systems,  one  for  the  bankrupt 
one  for  the  insolvent :  by  Dut-ch  law  there  was  only  one 
iiial  and  one  mo<le  of  procetiure.  It  will  be  noted  in 
of  tlies4»  eases  we  liave  followtnl  the  Dutch  practice, 
lental  <|Uestioiis.  such  as  the  preference  of  uiortgaf^  civili- 
the  v**stin^  of  projK*rty.  &c..  are  d<*t4^rmine<l  by  the  law 
lulland.     To  sum   up  :  — 

{\\  Tilt*  H4>iiian  law  n»coj/nis«Ml  impris<innH*nt  for  drbt. 
and  haiHl«Hi  over  the  debtor  to  his  cnslitor.  It 
dividtsl     the     ;;oo<1n     of      tile     dcbt^H*     amount     his 
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ci-editoi-s  with  the  aKsiHtaiice  n(  th»-  praK^T  »l» 
(jraiitcd  the  imniiiwio  in  iHn*tte9*HunteiH.  #^jwi»«  '«i«r- 
ram,  iP^ntHfripflo  and    t*fmiiti«»  fMnt^n'^t  $h. 

(2)  Thf  (teriimn  law  alloweci  the*  creditor  to  triiMnvt-  thf 
dehtor,  and  thi*  later  law  (»f  the  Fmiik*^  mad^  tb» 
dehtor  work   for  his  civflitor. 

(H)  The  law  ol*  Holland  rf»c<>jrniM*<l  thf  sttiachnifni  <.f  :^^ 
pei-MUi.  and  towards  thi*  U'crinnin;;  cif  the  Mxl«T»ti 
cvntury  adniitteil  tht*  reHHut  fnpitfn'nm. 

(4)  l)urint{  tlu-  seventoenth  century  the  insolvent  •^:s:t^ 
of  deceased  pei-sons  an<i  the  estates  of  aljr»entet^  «-t» 
adniinistere<l  hy  connnissioners  under  the  HU|irrvi*3 1 
of  the  sellout  and  schep<»nen.  l>nriii*j  ihi**  <viitun 
the  practice  <;rew  up  in  certain  town««  nf  adnnni«l<^ 
int;  the  insolvent  estates  of  those  wlm  ha«i  ..U«r»»3 
hrn'rcii    run  vt^Hs'ip  in  the  sjinie   way. 

(oi  Kxcept  as  reijai-ds  the  achninistnition  of  th«-  ia'^-i^rst 
estat«'s  of  deceas^MJ  {lersons.  of  tleMtiitfr  imtr^Ui*  uhi 
tin'  ressiit  tkniontin.  there  was  no  general  law  4 
insolvency  durintj  the  M*venteeiith  ivnlury  TV 
iKinkrupt    was   dealt    with    as    a    criniiiial 

{{))  Uurin;;  the  t»ijjliteenth  century  various  J»cai  ■•?  b- 
nance^  wen*  framed  for  tht-  adniinistrati«>n  i-f  jb**- 
\r\n  •states,  which  were  then  phici-tl  in  the  luiiii* 
ol"  thf  Ih.sitlutt  Htftif^lk'tnitrrs.  The  pntici{*i«'  '4 
K'hahilitatitm  U't^an  to  receive  rec«»^iti'in  danvt 
thjv    ctiiiury. 

<7)  riu*  movt  jH'ift'ct  law  of  in«««»lvency  wa*  tfial  ^ 
Arn>i»rdMin  nf  1777.  It  i*eei>^iist-«l  co!uj'ul««*^ 
-^^MjUrstratiMii     I  hi-    administration    of    the    inp«Ar«J 
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eHtate  by  a  trustee  under  the  direction  of  creditorn, 
and  rehabilitation. 
<H)  De  MiHt  in  1H03  introduced  moHt  of  the  principlefi 
of  the  Ani8terdam  Ordinance,  and  handed  over 
innolvent  estatoH  to  commiHBionen*  of  the  DemtliiU 
Riiedelktimer, 
(9)  In  1S18  the  official  se(|ue«trator  took  the  place  of 
the   coinmiRHionei-s. 

nO>  In  1829  the  luNolvent  Ordinance  wove  EngliRh  and 
Dutch  practice  together,  and  e8tabliRhed  the  prin- 
ciples of  our  present   practice. 

(11)  The  Oitlinance  of  lH4a  nuperseded  that  of  1829  and 
fixed  our  modern  South  African  law  of  innolvency. 


CHAPTER  XXV. 

HISTORY  OF  OUR  LAW  OF  ARREST  TO  FOVNl' 
JURISDICTION. 

The  courts  of  Holland  reco^rniwd  two  kinds  of  nrrm    TV 

one    kind  was   said    to   arise   f.r   nec^MiiaU  and  the  "th^r  ^ 

niilitaff.     The  latter  was  concede^l  in  order  -to  fonnd  iun*•li^ 

tion,  the  former   to   conserve  the  thinjj  or  debt.     The  f»nn^ 

<jlass  of   arrests  was  granted  both  a^^ainst  the  citixen  •n'l  th* 

non-resident    stranger,    a«,    for    instance,  when    thf  ^IrfrinUa 

was  H}i fijypctus  (le  fiufd.     Movable  goods  could  al<«o  he  ane^te 

when  a   fear  existed  that  they  would  be  removed.     Thr  an** 

p.r  vpcemiiate  was    regarded   as   consonant  with   the  prineip^ 

of  the  Roman  law  (Voet,  2,  5,  18),  whilst  the  arrwi  u*  f"«r 

jurisdiction  was  considered   to  be  hostile  to  it*  principle*,  a! 

theiefore   odious.      The   arrest   ^x  nec^fwitate  is  recogni«r«i  ' 

the  R^^nian   law*    in    many  cases,   as,    for  instance,  whwi  a  - 

Jififfi.ffsa  was  ordered  to  be  deposited  with  a  ««|Ue»l^r    -r  v\ 

tt*niple   |)ending  the   decision    to   whom    it  should   be  •wini- 

</>/■//.   2,  >S,  7).     The  arrest  «.r  utilitatft  appears,  however  i"  ' 

jK^culiar  to  the  laws  of  western   Europe  aft«r  the  fall  -i  -i 

Empire. 

Our  law   of   arrest   to  found  jurisiliction  differs   ven-  <*< 

siderably    from    the    practice    which    prevailed    in   the  R-o* 

Kmpire.  where  the  plaintiff  was  re<]uired  to  sue  the  defends 

in    the   court   of    the    latters    domicile.      The   rMA«  f-r  -^ 

Koinau  rule  arose  from  the  fact  that  the  Romaim.  Italian^  ^ 
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(her  provincials  were  all  ci^e^  Rojvuini,  Modem  inveHtif^tom 
ito  tlie  liistorj'  of  the  Roman  law  liave  come  to  the  conclu- 
OI3  tliat  the  true  forei>(iier  (adf^ena)  could  not  claim  the 
cftiKtance  of  the  Roman  courts  unlenn  he  lived  under  the 
x>tection  of  a  Roman  citizen.  In  Rome  the  penyrinuM  of 
fc^  CorjniH  Juriji  was  not  a  true  forei^er:  he  w«8  a  subject 
r  Rome,  a  free  inhabitant  of  Roman  territory  who  wan  neither 
citizen  nor  a  I^tin  (Ci^mrd,  Droit  Romain,  p.  109,  and 
authorities  there  cited).  He  could  in  many  caHes  have  recourse 
U)  the  onlinary  courts,  though  in  special  matters  he  ha^l  his 
own  tribunals. 

The  arrest  to  found  jurisdiction  was  unknown  to  the 
Roman  law  :  it  is  therefore  a  matter  of  ^^reat  interest  to  en- 
leavour  to  ascertain  how  it  came  to  be  introduced  int4>  our 
aw.  and  what  its  exact  scope  was.  As  it  is  foreign  to  the 
ioman  law,  it  must  have  had  its  origin  in  some  (lerman  or 
^her  custom,  which  was  so  inveterate  that  it  survived  the 
Dtroduction  of  the  Roman  law  and  practice  into  Holland.  It 
fc'ill  therefore  l)e  necessary  at  the  out^^et  to  inquire  into  the 
loudition  of  foreigners  in  western  Europe  from  the  earlient 
tennan  times  to  the  sixteenth  century  in  onler  to  ascertain 
low  sti-angei-s  were  treate<l   by  the  local  courts. 

In  the  earliest  (lerman  period  all  persons  who  did  not 
»*long  to  a  particular  tribe  were  regarded  as  foreigners.  They 
Xiuld  claim  no  protection  from  the  tribe,  and  were  considert^d 
it}  Ije  devoid  of  all  riglits.  The  foi*eign  guest  (A#>^/>f•^*)  was 
inder  tli».*  protection  ».'itli«*r  of  the  princep**  or  «»f  H<jine  par- 
icular  p<»rsoii.  au^l  if  he  was  attacked  or  injui*ed  hi**  lioH 
]efende<l  him  or  clainie<l  re|)aration.  When  the  triU*  l>ecame 
tlie  nation   the  foivigner  was  no  longer  a  person  wht>  did  not 
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l»**lontr  to  the  same  trilie.  but  a  pei-son  wlm  f»wed  alHoAM 
to  some  other  king.  Durinjj  the  |)€*riod  of  the  Fnnkp 
Km  pile  all  y\\\o  owed  allegiance  to  the  Empei-or  were  ciliw 
(»f  the  Empin*.  iri*espective  of  whether  they  wrre  Frinii 
Saxons  fir  (Jallo-Romans.  All  others  were  ivganltn!  a*  ,-• 
gri.it  i.  and  wt*re  entirely  devoid  of  any  rights  "  'V/-',' 
liftrlKtrc  h's  set'lfi  sojefH  ft^ivcs  pmiitiirnf  «^  fptT^ttlnir  'U  '* 
lo*  nofloiHilf  pf  Vint  IfH  f^fifni(fei*M.  ittr  Ir  rirf  tumttit  *f 
imtyilfjtie  (fs  met  hnrs  In  loi  (KriKsaud.  Hi^t"irr  il"  h^ 
Fruiic.  \u],  i.  p.  r),")). 

When,  however,  the  Frankish  Einpin*  fell  to  pit-c*^  .ii.«l  \ 
various  principalities,  conntships  and  dukiHloni^  w«rf  «•• 
(MU  ol'  the  innHM'ial  domain,  each  dukedom.  &:c..  was  pmrtira 
an  in<lependent  State,  and  the  iuhahitant  of  one  protinci'  f* 
to  ngard  tlu*  inhabitant  of  another  as  a  foreign<T  T 
practice  applied  to  the  Netherlands  as  well  as  a*  tlir  "ll 
divjviuhs  of  the  Empire.  The  won!  fomgiier  {httiUuhfff^' 
71  ifhunlrr)  was  applied  either  to  a  person  who  ilid  nM  ^•■'^ 
to  tlif  N\»therlan<ls  at  all  (like  a  Fivnclinian ».  or  t-lM-  t*- 
iiilial  itant  of  an(»tlu*r  province.  Thus  a  FriHJan  wa>  r»-jar 
a^  an  n'lthimln'  in  Holland,  as  oppotte<l  U\  an  iuhmtdnu: 
iiativi-  nollan<l»*r.  A  <Iistinction.  however,  was  drawn  Mw 
thr  "'flditthr  who  lived  {XMUianeutly  in  the  pn»vinc»-  aiv\ 
jM-r^i'ii  who  iiien*l\'  jmiswhI  through  or  t4H>k  up  a  tfuij*^ 
r.-i«ltn(M'  ilhif.  The  former  was  calle<l  an  in»ffntrntU  •  .^ 
n,i>,nj  (i„rn/n).  wliilsi  the  latter  was  ternietl  an  vif**-*-^ 
.■..;  ,,"ff  / 1  inf  {t  ,fitivf'it'<  or  itriTfjrintif*)  (Fiick.  And.  ^h**i-y 
/!>•>■>/.    litrhf,   vnl.    1.   pp.   77   rt  neq.). 

Thr   •l..iiiiciUMl    fnrei;;ner   {iiinJ^i)   ptiKM-sM^l    a-s    a   role 
>-.iiin-  pri\ale  rii^hts  a^  the  citizen.     His  stAtUs  was  detrtiwi 
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by  the  law  r)f  hiH  ori>rin»  but  he  could  approach  the  law 
courtM  ill  exactly  tht*  Name  way  as  any  citizen.  The  ^ier^.- 
grin9Ui,  however,  wlio  fell  under  the  category  of  nitwime.iule 
vr^mtUlinff,  laN>ured  un<h*r  several  disadvantages;  of  these 
tht*  principal  were  that  Ik.'  and  his  property  could  be  arreMte<l 
and  bnnight  l)efore  the  court  to  determine  whether  he  owed 
an  int*ttfti  money  or  not.  and  that  if  he  wishe<]  to  appear  as 
a  plaintiH*  liin  lulvfi-saiy  multl  demand  security  for  the  e«i*»ts 
likely  Vt  l>«*  incurr»H|.  Th»*  lawyers  of  the  sixteenth  century 
UHually  expr»»ssed  these  di  sail  vantages  by  sayinjf  that  the  fn  rr- 
grtiiUM  hiid  to  givr  M»curity  for  costs  and  was  subject  to  an 
un'^ttniH  fit mlii ndiu*  ju riMilirfioiuM  rmutii  and  a  iiititi**  *U 
jtttlo'in  nitdt'nihf  W  de  jmlirntn  HiirHmlo.  On  the  other  lianil, 
th**  jit't-rtfritni/t  had  the  adv}iiitag«'  that  any  matter  in  which 
hf  uas  a  i>Kity  was  s|)«^Mlily  dealt  with.  Hf  was  said  to 
havf  hni  iy*rlit.  In  ( )vi»rijss«*l.  for  instance.  thi»  lawsuits 
ljeiwf«*n  uii'fiine  wt»n'  always  adjourne<l  at  midday.  wln*n*as 
forei>{nei*s  wrrr  **ntill«M|  #//V  Momt**  it*  tnih'n  u^Ui^n,  or  t**  de- 
mand a  Iie4irin^  in  tli**  aftern<K>n  ( Kock.  And.  ih'ul,  p.  Mil  In 
ots*'  of  arrest  th«»  forei^i^ner  could  demand  a  prompt  dr^'isiun 
up>n  thf  matter  uikmi  which  he  was  dftaine<l  <Voet.  o.  1.  oli. 
und   Van  der   Keess»»l,   ThfM,   175). 

The  pi^actice  of  arrestin;;^  a  ^Hi'etjriiHiM  and  of  bringing  him 
fief«»n-  the  local  judge  in  order  to  deti»rmine  whether  he  owes 
iin  ittrttia  a  debt  is  diametrically  oppi)se4|  t<»  the  rule  which 
pn-vaih'il  in  the  Roman  Knipire.  The  practice  of  the  eivil  law 
i**  usually  ••xpre'^stMl  l>y  tlh*  rul»*  mtnr  Mtifnifttrftfrnin  #>«  and 
:lii-»  ml*'  was  ado|>t«M]  «»vi'rywheri»  in  western  Kin*«»j>»*  with 
r»*gard  to  iH'tJiu  ;  but  with  regard  to  ptnyrini  a  ditien-nt 
rule    was    followisl    in    many   |>arts  of   Germany,  in  si>me   jMrts 
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U'loiiu  to  the  same  tribe,  but  a  i)ei-son  who  owed  allt^u 
t<'  some  other  kinjj.  During  the  |>erioH  of  the  Fnnk* 
Empire  all  who  owed  allej/iaiice  t<»  the  Enipeit>r  were  riliin 
of  the  Empire,  iri-espective  of  whether  they  were  ¥nn\ 
Saxons  or  (lallo-Romans.  All  otiiers  were  re^nJt-*!  a»»  /-^ 
griin.  and  wei-e  entirely  devoid  of  any  rit;hts  /i  Tf/*^ 
harhtvp  h'K  setdf*  sti.jHn  ftxmcs  jKyif  nvi-ent  mt  ^/iV?yi/o#i-  *h  f» 

vwnl/]tif  l&s  )iiet  Itnrs  lo  Ini  (Krissaud.  Hlnf titer  *li»  U 
Fn(iH\  vol.  I,  p.  55). 

When,  however,  the  Frankish  Einpin*  fell  to  pieces  .iipi 
various  principalities.  c<nintships  and  duki^ioni^  win-  cm- 
out  of  tlie  im])erial  domain,  each  dukedom.  &:c..  was  practin 
an  in<lependent  State,  and  the  inhabitant  of  one  provinc*-  « 
to  ret^u-d  tlie  inhabitant  of  another  as  a  foreijn***"'  T 
practice  applied  to  the  Netherlands  as  well  as  to  ih*-  *'t 
divi^-ions  of  the  Empire.  The  wonl  foreijn^er  {Intifenlnwler 
vltlander)  was  applied  either  to  a  person  who  di<i  nM  1»-^ 
to  the  Netherlands  at  all  (like  a  FrenchMian).  or  vW-  t** 
iiiljaliitant  of  another  pi'ovince.  Thus  a  Frisian  was  reipip 
a>  an  tnihrnrler  in  Holland,  as  oppoeeil  t4>  an  i#i'»*'i"/iim; 
native  Hollander.  A  distinction,  however,  was  drawn  M»i 
tin*  iiiflaiuler  who  lived  permanently  in  the  pn»vinct*  aini  i 
iM-rsoii  who  merely  jiassed  thnm^h  or  took  up  a  tempo 
residence  then*.  The  former  was  called  an  imnntrtt'it  ••*» 
(hJ'nuf  {iiK'Uti),  whilst  the  latter  was  ternitMl  an  mf**^'^* 
vrpcinddk lUj  {t\rf iHinefis  or  itfrmjriniiH)  (Fi»ck.  Aim!.  fh**i'} 
Ih'rff,   IMit.  vol.   1.  pp.  77  W  9eq,). 

Thf  d(»miciled    fcireit^jner   {inaJn)   poKsewseil    as   a   nife  • 
same  i»rivate  rights  as  the  citizen.     His  status  was  detftiW" 
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ry  the  law  of  his  origin,  but  he  could  approach  the  law 
lOurtM  in  exactly  thi»  same  way  a«  any  citi/^n.  The  perfi- 
frin^iM,  however,  who  fell  under  the  category  of  aitwone.iuU 
yrf^m'Miriff,  laN>ured  und«M'  several  dinad vantages ;  of  these 
he  principal  were  tliat  he  and  his  property  could  be  arrested 
jkI  bnjught  l)efr)re  tlie  court  to  determine  whether  he  owed 
n  fvrf)l4f  money  or  not.  and  that  if  he  wisliecl  to  appear  a«( 
plaintiff*  his  jwlvei-sary  couM  demand  security  for  the  c<>Mts 
ikely  to  !>«»  incurr»Ml.  The  lawyers  of  the  sixteenth  century 
Hually  expressed  tlieHo  disa<l vantages  by  saying  that  the  //#  /r- 
riittiM  hud  to  givf  si»curity  for  costs  and  was  subject  to  an 
rrr'Mtfntt  fti ndmubu'  ju rif<ilU'tlouiM  cnu^i  and  a  mtttin  iU 
mlii'in  MiHit^ndo  ft  de  jitdiriitu  Hiilr**ndo.  On  the  other  hand, 
h**  i^t'i-rtiriiniH  had  the  advanUige  that  an}'  matter  in  which 
e  was  a  l>aity  was  spet^lily  dealt  with.  He  was  said  to 
Ave  knri  iy*rltt.  In  ( )v«Mijs.s«»l.  for  instance,  the  lawsuits 
letween  in ff tine.  wt»ie  always  adjourned  at  midday,  whereas 
oreignei*s  \vt»re  entitlcil  <//V  Monne  te  fkifen  n^mfii,  or  to  .|e- 
iiand  a  hearin);  in  the  afteriKKjn  (Fock.  And.  dwL  p.  NO  I  In 
as**  of  arrest  the  foreigner  eould  <lemand  a  prompt  decision 
ipin  the  matter  u|)on  which  he  was  detaine<i  (Voet,  o.  1.  olJ. 
md    Van  «ler   Keessel.    Thet<.    17.>). 

The  practice  (»f  arresting  a  jHret^rinnM  and  of  bringing  him 
lefoH'  the  local  judge  in  order  to  determine  whether  he  owes 
J]  titrtJa  a  debt  is  diametrically  opposes!  to  the  rule  which 
►n*vail«Hl  in  the  Roman  Empire.  The  pmctiee  of  the  civil  law 
%  usually  ••xprensud  by  the  ruj»'  urfur  '<tt/aitu r  f*»rnin  r^i  and 
hiH  rule  was  adopted  «»verywlH»re  in  western  Eun»pt*  with 
►•gani  to  in'Jtir;  hut  with  regard  to  jhirgritu  a  ditierfut 
ule    was   followed    in    many   juirts  of   <tt»rmany.  in  some   jMrts 
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of  Fiance  and  in  ina**t  of  the  province*  of  the  Ncthrrlan-i* 
(Siinde,  1,  3,  17:  Gail,  1.  12:  Voet,  2.  4,  22).  In  Holland  »r.i 
in  several  other  Dutch  pix>vinces  the  incUn  was  allfWHi  •.. 
arrest  the  jpfrecfnnn^  or  his  pix»j)erty  and  to  hrinjf  him  W-r^ 
the  local  judtre.  in  oi-der  to  compel  him  t4»  ^rive  s«»urity  :  r 
his  appearance  in  court,  and  to  i>ay  whatever  the  ani^mit  f 
the  judgment   might  l)e. 

What  is  the  origin  of  this  practice  '.  Peckius.  who  j*  -i- 
(»f  the  earliest  Dutch  writers  on  the  subject  «»f  nm^t*  'i  •^ 
not  trace  the  history  of  the  airest  f»f  a  fon'igner.  He  lurir's 
states  that  the  reason  this  practice  was  intnuluced  ha*  ••■ 
avoid  the  casts  which  citizens  would  have  U\  incur  if  t^O" 
ha<l  to  pursue  the  foi-eigner  to  tlie  court  of  his  dcti.jrir 
(IVckius.  Ih'  Jui\  Siiif.  2,  (>).  Menila  (bk.  4.  tit.  2.  c.  f'» 
tlunks  that  the  arre.st  was  a  kind  of  compulsion  X**  wIik' 
tlie  foreigner  was  subjected  ho  that  he  could  be  driven  !• 
I»ay  Ills  creditor  rather  than  endure  tlie  worr\'  of  an  am<- 
Ih/nr  diHtr  de  j>ers(Hni  tnnvl  fjekommerf  tm  rii>#/<  Av  'i'*'" 
rt'iuirlrt  run  7  Arrest  eivflelj^k  yedrvmien  zy  fp  f '#»w;»i-''^ 
rtHtr  tlcn  ffugr.  He  calls  it  hnnm^r^tyrltt,  and  says  tint  *■} 
-^iieii  arrest  the  jurisdiction  t»f  the  Cf»urt  was  establinhe*!  »'^^'' 
hrrf'>fnff  (If  jariMtlirt If   raii   den   Hore. 

iJort.  who  wrote  in  the  following  century.  adMpt>  the  rv**** 
"f  M»rnla.  'Arrests  have  l)een  intn>duced  by  us  in  onfcr  tKa: 
til.-  ;un>t»d  perstiu.  atfectefl  by  the  worry  of  his  arrei^t  nMV 
apjMMT  before  the  local  judge  and  pay  the  delit  or  give  •^ctin*.} 
that  he  will  apjK-ar  U^fore  the  court  and  pay  the  aimmut  i 
tilt  jud;,ninMit.  so  that  lawsuits  may  l»e  cut  abort  and  the  cirf* 
-  I  ♦•\p«iiMs  avoided  which  are  neci'ssarily  inciinvd  wh«i  * 
l-i.ii'ii   dfbtor   dninieihMl    in    another   country  hait  t«»  Kp  «w^ 
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bvrtf.**  He  aino  telln  uh  tliat  it  was  introduced  in  favour  of 
hitch  commerce.  iiiaHmucli  a8  merchantn  would  not  lightly 
•nter  into  traiiHactious  with  foreignent  unless  they  were 
jiMired  that  the  person  and  pi-operty  of  the  foreigner  could 
le  arretted  for  the  debt.  He  also  points  out  that  commerce 
•»  the  life  of  the  Netherlands,  and  that  the  prosperity  of  the 
iliabitants  depends  entirely  on  its  trade  {Arretden,  I,  12 
f  -ivy.). 

TheMf  reanonH,  however,  do  not  appear  to  be  the  only  ones, 
'rum  what  has  been  said  above  it  is  clear  tliat  the  foreigner 
rar»  not  regarded  in  the  same  light  as  the  incoUi  in  many 
HintrieH  of  western  Kuro|ie.  He  suffered  several  disabilities 
esideM  being  subject  to  arrest.  I  need  only  mention  the  fact 
iiat.  during  the  eleventh  century,  if  a  foreigner  died  in  the 
Netherlands  his  property  was  seized  by  the  count.  Fockema 
indreae  t|Uotes  a  handvest  of  Alblas  of  it^2  to  the  same 
rtect :  S^t  uYi/  ijoeil  tint  l^enterft  van  ov^iiant^clit  luytien  (lat 
ilni^n  d^elen  mui  die  twee  (leeUn  en  den  anibadU^  heer  het 
ertii  deel.  This  right  of  hewrniede  existed  as  late  as  the 
f^venteentli  century  (Fock.  And.  Ufc.  cit.).  In  some  provinces 
lie  testimony  of  a  foreigner  was  not  admissible  against  an 
ft  r<  1(4 1, 

From  all  the^te  facts  we  can  easily  infer  tliat  between  the 
;nth  and  the  sixteenth  centunes  the  lot  of  the  foreigner  in 
iir  Netherlands  was  not  a  liappy  one.  In  those  times 
^reigners  were  not  treated  with  the  same  tenderness  that 
'»•  extend  to  theiii  iiowrt<hiys.  If  a  foreigner  came  in  con- 
icl  with  a  citizen  the  interests  ol*  the  latter  were  first 
tu<ht*d  If  he  owed  a  debt  to  a  citizen  the  judge  saw  that 
.    paiil  lii.H  debt  iM'fon-  li«'  Irft  the  country.     Jurists  gradually 
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souglit  U)  introduce  tlie  more  Iminaiie  laws  of  tht*  ('«#r 
Jaris :  but  the  people  clun){  to  their  ancient  rii^ii^ 
cuNtoniH,  and  aniongHt  tliese  a  n»«i)eci  for  the  int#-rv<- 
the  foreigner  can  hardly  be  tiaid  to  have  exiHt^sd.  (ifimIiu 
no  doubt,  the  poHition  of  the  foreigner  waH  ainelii^rat'^i. 
in  the  matter  of  arrest  the  Dutch  c«>urts  adhere*!  li-  :; 
old  customs,  and  they  <letaine<l  the  foreiijner  nt  unrvirf'i 
toedfo    ii.rri'Htntum'iH   ajff*ctiL^    roiiim    jadu'r    hfi    ttr§'*'^*    •• 

origin  of  the  practice  of  ari-esting  a  f«ireigiier  in  "pl-r 
make  him  pay  his  debts  is  therefore  to  lif  <MiUi:ht  i:>  ' 
i'act  that  the  early  (iermans.  the  Fi-ank^  nnii  ih-  \*^'\'*' 
the  Netherlands,  l)efore  the  fourteenth  ct-ntury  at  au\  n 
regarded  the  foreigner  to  a  ct'rtain  extent  as  •mtM*!-  i  ' 
protection   of  the  law. 

As  connnerce  incre^tsed.  and  as  loi'eignei>*   came   l**   ■•    • 
gardtnl  in  a  more   favv>urable   liglit.   many  of   their  •li^t'-i  ■> 
divipiK^ared.     Tliry  could  vimlicat**  their  right>  liefji*- :ii-  ■'^ 
courts,    but    if  they  owed  eiti/j-n^   mi»ney  they   omiM  '»  '*•*" 
pelliMJ    to    remain    in    th»*   c«»uktry  until   tln»y  either  paio  ■'«'• 
dfbts   or    gavr    security    that    lli«*y    wnuld    appear    Ijri-f  ■  »■ 
judgf  and   pay  the  amount  o|'  the  judgment.     A  n\*\r  kii>i  * 
justice.    Iiowfvi'r.    at  tempt  etl    to   give  them   some  cirtii|^n^''  • 
ifoi-    ilie    disiibiiitit's    imposiil    on    theni.      The    ft>reisjiK!  <•■'•'' 
dt-maml     that     the    judge     shoidd    then    mhI    there   .IfirH"*^ 
whether   the    niiitlii    had  a  ftrinui  facit  cat«e  agaiu«4  lu<^   '' 
this    was   drcide<l    against    him    he    waH    heanl   aN  ^prtJiij  "^ 
jMissibJe.   SM  that   ))e   might  not    be  detained  iu  a  f«>ivi|fw  •**' 
l«»ni;rr  than   was  aljstjiutely  necesHary. 

The   next    4{Uestion    to   ini|uire   into   in  Why  !?»  ^  *'^ 
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0  fouii<l  juiiNciic'tioii  (  Oil  tlie  tliifflliold  of  tliiH  in«|uiry 
«  met  with  i\  dirticulty — Was  the  arn»«t  ina<le  for  the 
He  of  e-stHhlishiii;;  a  jurisdiction  wliich  was  HUppo^ed  not 
iHt.  or  wan  it  nia^le  with  tlie  object  of  Ntren^lienin^;  a 
iction  which  aheady   existed  ( 

r.  Justice  Buchanan  in  liis  translation  of  Voet,  bk.  2.  tit. 
22,  has  rendered  the  words  juruflirtumui  jirtti^fudof 
r  by  the  wonls  *  for  the  purpos**  of  stren^henin^  his 
iction."  Sir  Hfury  de  Villiei*s  accept^nl  this  view  in  Hiit- 
V.  iiermnn  Wenl  Afr'inin  Co.  and  in  K.r  j)nrtf'  Knhit, 
this  correct  ^  Did  the  Roman-Dutch  jurists  really  con- 
that  the  juris<liction  of  the  .jud;je  was  stren^tlieneil  by 
X€st.i»r  did  they  think  that  the  arr«.»st  founde<l  a  jurisilic- 
vhich  they  ionsid»»re<l  ditl  not  exist  witliout  it  '.  In  onler 
termine  this,    \vr  nnist  first   consider  wliether  V«>et   really 

1  to  convey  by  the  woi\1!h  jirtmiiithi*'  Jti rtfuln'ttttniM 
I    tliat    the  juris<iicti(>n    of    the  judj;**    was   Hfi*f*iiiifhtnetl. 

can  U*  no  doubt  tliat  the  usual  expression  useil  by  the 
I  jurists  is  ••  to  found  jurisdiction."  TIiohi*  who  write 
Am   us«*   the    ti'rm    nn'if**lirtinnix    fandnndiW   mtiHii.   and 

whi»  writ**  in  Dutch  use  the  phrase  nn^t'M  f*nhlefii 
lii'tir,  V«M*t  is  ap|>arently  the  only  Dutch  jurist  who 
^  u*»f  of   the  words  fii rlml'ui'umis  firtntiitjlti^  gi*^if**i. 

^••♦'ms  difficult  to  se»'  how  a  jurisdiction  which  already 
A  over  a  foreii^ufr  could  Ix*  increased  or  stren^thenetl 
I  arr»'st.  If  tin*  jud;;*'  has  the  jinisilictittn  to  c<:m|vl  tlie 
:!i»T  rither  to  pay  th**  deht  du**  to  an  mntln  or  to  ^\\v 
ly  ji'diaitii ,1,  sitlrt,  lif  has  all  the  |)ower  that  he  can 
I'U.      Why   shoidd    Im-    want    to  HiiviiiriJMMi   s«»  alMmct   a 

as    jiirisiliction  '       If     the    translation    of  jiinMiltrittmtM 
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firmnndae  gixtiid  i«  reall}'  "for  the  purpose  of  Ktren^rtbn 
his  jurisdiction,"  then  no  doubt  Voet  at  anj-  rate  held 
vit'W,  though  in  this  respect  he  would  stand  alont*.  If 
examine  title  4  of  book  2  of  Voet's  drininrntury  we  • 
find  that  he  uses  three  expresHious  in  order  to  convey 
meaning  that  there  is  a  relation  between  arrest  and  juri*« 
ti(»n.  Thus  in  sees.  22,  25  and  42  the  wonlh  /in^KiN 
jurlsilitiiimi^  gratin  occur,  whilst  in  necs.  IH,  2t>.  31  and 
the  words  fwncUivflae  jarisdictwnu*  yniti»i  are  a**ed 
sees.  42  and  49  of  the  same  title  we  tind  the  words  MttJi 
endae  jvriAdictioii'u*  (/rafiil.  Now  tftabiliend4ie  jurymiirivi 
gratit'i  is  synonymous  with  fiiiidandne  jurMictutn^  gm\ 
for  the  words  fiindare  and  Htabilirr  both  mean  "  to  e^ubiii* 
We  have,  therefore,  thi-ee  sections  in  which  the  words  SriH' 
doc  ifiuifld  are  used,  and  at  least  six  where  jundand^i'^  yni' 
(»r  its  e()uivalent  are  made  use  of.  It  is  true  that  the  wo 
fir))tfiir  lM)th  in  classical  and  low  Latin  will  bear  ihe  iw* 
ing  ol*  "  to  strengthen,"  but  this  is  not  its  onlj'  meaning. 
also  iiR»ans  *  to  assert,  to  declare."  Thut*  in  Tacitus  we  hi« 
thi*  expression  ParafiH  omnium  aninnin  t^.\^r>fuf%m  nrmfi"^ 
ruut  {Hi^t.  2,  9),  where  the  word  undoubtedly  meM!*  "* 
asstrt.  In  the  classical  jurists  we  Hnd  the  saiue  tuctaiOf 
( Heuinann,   Le.riron ). 

I  w<nild  therefore  suggest  that  by  the  wurd;*  jirMa*'^ 
j  nr'sdirfitfi)  Is  (f  Initio  Voet  meant  at  the  moat  "for  ihr  poT^ 
<»1  assorting  his  jurisdiction."  If  then  we  exauiine  «t  I* 
Wf  tiini  that  Voet  means  that,  if  the  jud^  inten-enes  ■w'v 
tor  tin-  purpose  of  asserting  his  jurisdiction,  he  art*  iw<  *' 
nmcli  t'.r  Hf^irsstfiifr  as  r,r  ufiliiate,  because  it  is  cli«*p* 
a  cnilit.ir  to  >ue  foi-eignei-s  before  the  hical  judjje  thw '<* *^ 


ARRE81'  TO  FOUND  JURISDICTION.  685 

D  their  own  courts.  I  am  not,  however,  sure  that 
leant  more  by  Jinnare  than  he  did  by  fundair.  He 
to  UK'  tlie  pluases  above  quoted  quite  indiAcriminately. 

•  »i*d  fir}ii(ir*.  unless  used  in  it«  classical  sense,  will 
U'ar  tlie  meaning  of  **  making  firm  or  eMtablishing.** 
(linly   was   used   in  an  extraordinary  way  by  mediaeval 

Thus  we  find  such  expressions  as  Jinnare  pmUmo^ 
i^ing  psalms:  Jinnare  Iv  jhiUivi  altari  »S.  M.;  Jinnare 
*rtntn  (Jarer  ffue  m  valine  exf  jiu<te);  Jirmftre  in  the 
f  Hern  iKTliulert:,  French  fernwr  (Magne  D'Arnis^ 
y  sliould  \'r>et  have  given  so  verj*  peculiar  a  meaning 
phrase  in  the  three  sections  mentioned,  and  not  in  the 

Add  to  this,  that  almost  every  other  writer  during 
teentli  and  seventeenth  centuries  uses  the  phrases  arreni 
•t  jarimlictke  and  arreMinn  jnrimiictitmifi  Junflavdae 
then.  I  think,  it  will  be  conceded  that  the  probabilities 
i>ngly   in    faviiur   of    Voet    having   used    the   words  Jir- 

•  grafitt  as  synonymous  with  Juiulamlae  gnttuh  If, 
r.  he  did  not  use  the  words  as  synonymous,  he  stands 
n  asseiling  that  the  arrest  was  made  to  strengthen 
t  to  foun<l  jurisdiction,  and  as  he  quotes  no  authority 

statement  we  cannot  accept   it  as  historically  correct. 
hen    the    arrest    was    made  fti  ixlavdue   gratut,    i,e.    in 

•  establish  jurisdiction,  where  is  the  idea  derived  from  { 
tells    us    that     the    arrest     was    made    ten    einde    /ly 

t^irtrf     run    7    *4 //vW    eiinMyk    (jf^dnnigen     r«/    te    CoJn- 

"*<//•  (Irii   Jm/f    i^'s4t   that,  by   reason   <>f   his   miserable 

riiUM'd     hy     tlie     arrest,     he     is     at     length     driven     to 

U'fon-    the     ju<i«^e'  )        The     foreigner,    theivfore.    who 

lesttil.    wa^    n<»t     Wrought     U'fore    the    magistrate,    but 
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was    simply   detained    until    he   a^i^reed   to   ap{x*Ar    b^for^ 
judge.      The  Avvest  was  not  in  practice  earned    out  by 
of    the    judge,    but    by    the    messenger,    and     thtr    judg^ 
nothing   to   clo    witli   the   matter  until    the    foreigner  ch" 
appear   before    him   fU^Mlauifj**  art\'f<tnn  td**  tj^Mt-hi^h  n  ..„ 
rf^iftH  ijfihif'd   ran  den    t^egffir  fe    ftnul^^i'ev    H>ei'*l^ii  'iH'n 
dfJi     HotU    gedojin     fioitder    (hmr    over    f'**ii'iifr    S**/"-;*-!!^ 
h4'iintpjf(^n    (Van    Leeuwen,    Munier    mn    rium't-tU^r^n     y 
Tin*    iwohi   ad<hessed   a    re<|Uest    Ui   the    meHs^'iiger   !••  -i-^ 
the    foreigner    and    to    sunnnon     him     t«»    appear    i»-t"P 
schepenen  to  liear  such  claim  as  the   iiuttln   will  iiiak*-    jj 
afon'-!iientione<l   (hiy  (Van   Leeuwen.  PtiiU.   X*tf.   I»k    4  ^ 
It    was    only    upon    his   appi*aranct.*    in    ciuri    that    t'l-    > 
ac<juire<l    a  jurisdiction    ovit    him. 

Tilt*    jurists    after    th«'    i*eceplion    of    the    Riuiian    i» 
Holland    liad    no    doubt    an    avei-sion    to    int«*rf«»iv    wii 
Roman    rnh*    of   ncfor  sf^tfidftfr    foruin    r*'i,      Tli«*  aiT*-»t    : 
I'oirigntM'    was    "o^lious,*   and   thrrffore   not    to   l»e  .•U'-'iri." 
\r{    the   customs  t)f    the   ccmntry   permitt***!    the   dxr-^'     ^ 
local  Judge,  llierefore,   would   not    cite  the   foreigner  ?    •ir'i'' 
1)(  ton-    him    in    the    ordinary    way.    but    if    he    w.t»-  '•r-i^* 
into    conit     by    way    of    arrest,    then    the    judgt*   .v^Ht-l 
jmisdiction    r,r    inurihaj<.      The    foreigner    was    pn»Uli!}  - 
sifh'rt'd     by     a     fiction     to     hav»'     submitteij     him*«eit    :■ 
jurisdirtion.       The     actual     pre-sence     «if     the     forvijfiKr   "^ 
rrijiiiird     Ih't'ore    a    jurisdiction     was    t^tablinhe^l.    whici.  '- 
judgf    could    n«)t    claim    to    exercise    by    virtue    'rf  ^^  ^'* 
law.       in    this    way.    then,    an    arre.st    foundeil    a  jarf*!*^" 
which    did    not    f.\ist    c.r  j*ii^    f^crijito. 

From   tlif  |)erson  of  the  f*>reigner  the  arre««t  w§^  ^^^^^ 


ARREST  TO  FOUND  JURIBDICTION.  «M 

H.  HO  tliat.  in  order  to  release  them,  he  might  be 
appear  l^efort*  the  local  jad|pe.  Originally,  no 
IcoorlN  that  were  arrented  were  Much  aa  a  traveller 
NeHHCHl :  thus  in  certain  partK  of  France  an  arreat 
e  or  <fther  belongin;^  of  a  traveller  waH  apecially 
»r  (Reburtus,  Tmrt,  fU  Oblig.  art.  2.  n.  70).  The 
loubt,  were  originally  hiicIi  an  a  atranger  woald 
ff>n*ign  country,  an  money  due  at  an  inn  or  Hmall 
nad<*  at  tlie  local  shopH.  Ah  trade  increaNetl.  how- 
lehts  w(}uhl  beonie  more  and  more  complicated, 
popular  idea  exiHte<l  that  the^e  arreat^  were  intro- 
fhalf  of  Dutch  nierchantH  trading  with  foreignent, 
*  must  havi*  ariMen  when*  the  htc^fH  amtiyichuf 
ff'tfM  t^tlationut  Were  outside  of  Holland.  It  ia, 
ntereMtint;  to  in(|uire  whether  the  jurindiction  of 
udgt*  over  the  foreigner  waft  limited  to  the  eaae 
H  cnteivcl  into  or  torLs  committed  in  the  country 
est.  Ditteivnt  opinions  have  been  expremed  on 
by  the  Supreme  Courts  of  the  Cape  Colon}*  and 
uisviuil— AV  i^trf4'  Pmtl  Kaha  (17  C.T.R.  840) 
V   V.    W.  hihI   H,  Siinfltaftf  of  MatlatftiJ^ir  ([liK)5] 

t  my  (h'sin*  to  oxpresN  any  «>pinion  as  t<»  the  law 
|H*  C'f»loiiy  or  of  the  Tmnsvaal.  but  merely  to 
i»  tht*  pnietiec  of  tlie  c»ld  courts  of  Holland.  If 
»•  tilt-  lint h< nit ifs  \v«-  tin«l  tliat  they  all  lay  down 
{»n»positi«»n  that  an  inrttlu  may  arrest  a  foreigner 
Kity  in  onli.T  to  fnuiul  jurisiHction.  Tin*  value  of 
y  was  hot  mnsidt'i'iMi :  Tf'if*inrtMnfliif  u^inylt  AittM 
iff  it'  tt'  jnn,lo,'tn.  rfrh'tut  17*  *rue   zah\  hue  f/^*ing 
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dezelve  ook  zoude  mogen  v^zen  (Menila,  vol.  1,  p.  2: 
notes).  The  iiKjuiry  of  the  judjre  was  therefore  not  li 
to  the  property  under  arrest,  but  to  the  whole  clainj  • 
local  creditor. 

Now  if  we  consult  Peckius,  Bort.  Voet  or  auy  -^ 
writers  who  deal  with  arrests,  we  find  that  they  all  •] 
a  chapter  to  the  incjuiry  as  to  when  a  foreijjiier  canu 
arrested.  Thus  no  arrest  can  be  made  wliere  the  cUiiii 
local  creditor  is  founded  upon  an  immovable  situattr*!  «( 
<V(jet,  2,  5,  25).  If,  however,  the  plaintiff'  dfiiiAii'l* 
restoration  of  a  movable,  then  the  foreigner  can  l^  arr* 
to  found  Jurisdiction  even  if  the  movable  happen*^  i*-  U 
of  the  jurisdiction  of  the  local  judge  and  in  the  {**m^ 
own  country  (Voet,  ihitL  25).  Not  one  of  the^e  AUili-n 
mentions  the  fact  that  a  foreigner  cannot  be  arre?*tr«l  if 
deht  was  contracted  elsewhere  than  in  the  countr}*  wIh- 
ariest  is  made.  All  the  authorities  ai*e  agreed  tliat  tif  ^-^ 
must  be  foundeil  on  a  amtract,  <|uaHi -con tract,  delict  ^-r  '\^ 
delict :  but  not  a  single  one  restricts  the  jurisdiction  "i 
hn-ii]  Judge  to  claims  arising  out  of  ctiutract^  enten?<l  ii'' 
to  b»'  jH*rformed  in  the  country. 

Sir  Hi»nry  de  Villiers.  in  K,r  ^niHe  K«flt$i,  lias  irM 
<l)(>eii»*w»*gtMi  {'A,  IS,  4)  as  an  authority  tor  the  view  il»**  ' 
l«»cai  Judgi»'s  Jurisdiction  was  limite^l  to  contracts  ent^fn^l  " 
ill  tilt'  hft'tiM  (//vvW/.  I  do  not  understand  (■roeiirwp'" 
hold  iluit  view.  He  refei-s  to  the  French  practice.  *i»'^  ^ 
that  in  those*  countries  a  [XM*son  is  not  cited  befon?  lh«  ^^ 
of  the  hH'tij<  omtrot'loH  or  Micti^  unless  he  is  foUoJ  •*^ 
Mr  tlun  gors  on  to  say  that  this  has  no  douU  jpvfo  ^"^ 
our   custom    of   anvst.   and  he  (|UoteM  Peckius  (C.  i  '^^  "' 
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)rity.  Now  PeckiuN  points  out  that  the  Dutch  prac- 
m  materially  from  the  Roman  rule,  and  says  that 
ler  of  I>ouvain  can  arrest  a  rich  and  influential 
of  Mecliiin,  who  can  easily  be  sued  in  his  native 
ch  is  not  far  off';  there  is  no  necesnity  for  it.  no 
i^ht :  all  that  we  look  to  is  the  advantage  and  con- 
that  I  can  cite  him  before  the  court  of  my  domicile, 
to  the  Roman  law,  which  re«|uires  the  creditor  to 
ilebtor  at  the  domicile  of  the  latter.**  >Sande  uses 
m^a^e  (Decln,  1,  8,  17).  What  (iroenewegen  there- 
[is  is  that,  lK»cause  the  Roman  rule  was  found  to  be 
ent  to  inctflaf%  the  Dutch  intnxluced  in  opponition 
law  of  arrest  to  found  jurisdiction.  If.  therefore, 
is  to  Ije  inferreil  from  (iroenewegen  it  is  that,  in 
irrest,  the  practice  of  the  Romans  and  French  d<H»s 
ail  ill  Holland.  V^oet  seems  to  have  underst4xxl 
gen  in  the  same  way  (Voet.  2.  tit  5,  22). 
H  is  not  the  meaning  of  Oroenewegen,  then  he  would 
te  altme  in  suggesting  that  the  right  to  attach  pro- 
fatvlnnd^nn  jarisilUiumem  only  arises  at  the  place 
e  defendant  has  cominitte^l  a  t4)rt  or  made  or  broken 
a.  Kvery  writer  jH)ints  out  how  peculiar  and  un- 
H  practice  of  thi*  Dutch  courts  was.  and  how  it  was 
thi*  throry  that  by  worrying  the  foreigner  by  ari-est 
ectly  c<nu|>el  him  to  allow  the  local  judge  to  iry 
it«*  U'twt*en  th»'  inmi^/  and  himself.  Wliy  s|iou|<] 
//  tf.,  to  iin<»tluT  country  it  tlif  foreigner  nw^^l  him 
.1  '  tntti'ttrfu  nlihi  f(irtn,  wlu'U  tlif  wlioli*  doctriue  nt* 
UimmJ  on  tht'  ;^roiiiid  that  the  nwUn  must  U'  pi*o- 
ainst   tht*   fon'igiu*r  *     It   was   to  save  the    incola   the 
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expense   of    ii   costi}'    lawsuit    in   u    foivijrn    (H»uiitry    tlu 
Court   allowt^d   him  to  obtain   jud;;^nent  ancl  to  levy  est 

in  liis  own  province. 

It  is  also  not**\v(»ithy  tliat  wfien  in  \W7  an  in«|uir 
<liiecte(l  int(»  tlie  existence  of  tliis  ri«rlit  of  aiiv^t  ti^ 
Jurisfliotion.  the  (|Utsti(»n  put  to  thr  iMlviicates  an<l  ati* 
wh(»s('  opifiioii  was  sout/ht  nnwh*  n<»  nuMition  of  aiiy  i 
tion  The  ijuestion  was  as  fallows:  "  lW»t»s  lh«-iv  t-w 
tlu-  province  of  Holland  a  practice  foundtMl  ufNm  an  ai 
litrht  or  custom.  oKsrrved  and  actc^l  upon,  whi-rehy  a  Iw 
or  permanent  resident  (ntgczefeii,  i'nnJtt)  of  on**  town 
has  a  claim  a^fainst  the  hurorher  or  rt-sident  of  Ani»th«r  i 
nr  nl'  the  country,  <»r  a<;ain.st  a  fon*it^ier  resident  in  tn- 
kin<xd(»m  (»r  pro\  incr.  may  cau.se  the  non-r»^ident  per««.«f 
fnifi^rn^i-  ,,]•  liis  ;^o<»ds  to  l>e  am*sted  l¥>th  to  found  jnri« 
ti<»n  and  to  ohtain  .st*curity  for  thr  payment  of  thr  'fc'- 
(l>oit).  To  this  an  atHrmative  answer  was  given.  Surrlv 
tin-  claims  referred  oidy  to  thcjse  which  arow**  «»tU  '»f  f 
tracts  entered  into  in  the  town  or  province,  ihi-  iiuf"*<- 
♦•xccj)tion  would  have  \n*vu  mentioned  and  the  iine^ti^-n  '|^ 
ti»-<l    tn   that   extt-nt. 

'I'll*-  »*xt«'nsiv«'  priviletre  claimed  hy  the  HoIIaihI*^*  * 
»'\i^t«-d  ill  a  TiKHlitit^l  form  in  Franct»,  and  the  prv^nt  t*' 
.illcws  thr  s»Mzm-f  <»f  the  prop<Tty  of  a  flrhitfur  r''*t'it' ^ 
has  im  tixrd  <|onn*cilr  in  F>ancr.  In  Holland  art,  7«U -f  ■ 
|*iM<MMlnn-  i\*i\r  ifWrs  a  Dutch  ci-editor.  who  jjet*  I**vp  "* 
ju<lirt  the  rii^ht  t<»  arrest  the  croods  of  a  person  wh"  ^  ' 
M\rd  di'Miicilr  in  Hnlland.  Roneval  Fanre  pnint>  ••<**  * 
thi^  i^  a  snrvi\al  of  the  old  t*aiMf  foT'iinf,  bat  th*t  * 
p]i-.!it     rulr    mak*"-    n(»   distinction    between    fter^*^*  * 
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all  that  it  requires  is  that  there  shoold  be  no  fixed 

in  Holland  on  the  part  of  the  debtor, 
bher  the  rule  of  the  Dutch  coartN,  by  which  the 
f  a  foreij^er  can  l>e  attached  to  found  jurisdiction , 
*  and  salutary  rule  or  one  tinged  with  nelfinhnecifi  and 
y,  does  not  affect  an  hintorical  inventigation  into  the 
f  the  rule  or  the  practice  of  the  Dutch  conrtH.  lake 
:  of  the  old  customs  of  Holland,  it  was  introdnced 
nth  Africa,  and  has  been  repeatedly  acted  upon  by 
th  African  courts.  As  I  have  pointed  out  above,  a 
V  of  opinion  exists  between  the  courts  of  the  Cape 
and    of   the   Transvaal    as    to   the   scope   of   the    rule. 

all  the  South  African  courts  are  agreed  tliat  a  resi- 
1  arrest  a  foreigner  if  the  debt  upon  which  the  claim 
le<l  aro«e  out  of  a  contract  entered  into  and  to  be 
ifd  in  the  colony  where  the  arrest  is  made,  or  if  the 
ises  out  of  a  delict  committed  there  ;  but  a  difference 
on  exists  whetlier  the  right  should  extend  to  claims 
rise  out  of  contmcts  entered  into  and  to  be  performed 

'V. 

[Puvrll   atifl   Stainhrulffr    v.    Van    (Ur    Plank,   or   the 

cane  (3  Menz.    WA),   the  Supreme  Court  of  the  Cape 

after    the    case    had    been    fully   argued,    granted   an 

i)  found  jurimliction  where    the   applicant  was  an   in* 

f    resp<jn(lent    a   peregriuim,    and    where    the    contract 

(!»•   and    liad   to   Ik*   perforiiKnl    in    Kiigiand.    and    there- 

L    of    tlu*    jurisdiction    of    tlu*    colonial    court.       It    has 

fj^t*<l   that   in    Wilhtim   v     Frantic  ^Buch.    187(),  p.  21ii> 

rt    departe<i  from   tlu-  |x»Mtion  taken  up  in  the  Louimi 

'his  liardly  seeing  cnirect.      In    Willteliuti  case  both  the 

•M 
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parties  to  the  suit  were  out  of  t\\^  jurisdiction  f»f  th**  ^'-.r 
the  cause  of  action  ai-ose  out  of  tht-  jurisHiction.  au^  iK-rr 
was  no  allecjation  that  the  contract  was  to  K»  fulrillni  wii^r. 
tlie  colony.  This,  therefore,  is  a  ease  of  one  yi^-r^;#-.r  •  • 
atteniptincr  to  arrest  the  i(<xm1s  of  another  f>^rrgrin»i*  a:  i 
ditfei-s  thus  materially  from  the  case  of  the  Lnni^i. 

In  Kivmihl  v.  (iernvirt  Wfnf  Atrirav  i\»,  <o  S.C  n7  'S* 
court  also  refused  to  allow  a  foreijrner  U\  arrest  th»*  s;-*-:*  i 
another  forei^ier.  where  the  contract  was  u»  W*  |jrrfnr.-: 
elsewhere.  (^uite  recently  the  Suprenie  Court  ^f  rh.  '»;- 
Colony  has  refused  to  allow  a  dr>miciled  citiz«'n  to  attAt')  "• 
crjMxls  of  a  forei^ier  on  a  claim  arisiuij  nut  of  a  contmcf  •-rt*'-:'-: 
into  and  to  Ik*  perfonnt»<1  in  (lernian  Soutli-\V«-st  Afnr.i  Vr 
fttirtf  Kohn).  In  the  late  South  African  Repuhlic  Chi»-f  .hi-v* 
Kotz«'»  a<lo])te<l  the  rule  that  an  invitla  iran  arre**t  a  {••n-rr-' 
upon  a  claim  for  a  <leht  arisinij  out  of  a  contract  whirK  :  i". 
have  be<-n  entered  into  elsewhen*  and  which  may  hax-  '  • 
pfrl'onned    elsewhere    {('laeh'    v.    H^i\i*i niiii.     1     S.A.R    I**''       *' 

VlUivrs  V.   Kriijumin,    1    S.A.R.    22+:    M^ddehUi    HW    /> 
Sifinhififf^    V.    Titrlrer.   -I    Off.   Ri*p.    17:    M*'RrtiU  i\-    Tl'    ■• 
V.    VnuH,',   K\   S.A.R.   :\).     Thi'  f|.H.»isions  of  the  late   HiirK  '     :- 
w«'rf   followed    hy   the    pre»*ent    Supreme    C'<niri    in    £'•"''■' 

ir.  'IihI  li.  Sif,»<1ir,itr  nf  .lAn/wz/./si ,/,  ([111051  T.S,  «JMi L     T".   ::;' 
tlit'if  is  a   ^n»at   deal    ti>   hf   siiid   in    favour  «)f   the  fid   I**:" 
piMctiee    iis    lulIowtMl    in    the  TransViial.    the    rule   ati  -j'!": 
tli«-    < 'apt'    fMUits    is    DO   douht    niurr    in    acconlance    witfi  ' 
jiHMJfni   praciicf  <if  eonniicicial   nation**. 

Tin*  iirxt  p«»int  to  consid(*r  i**  whether  a  ft^ryrm*"  '•*' 
til'-  ii;:ht  t«»  aiifsi  another  ^Mt^gritttf^  in  »^ni»-r  I"  ^'U°"' 
inrisdicti<»n.       i     am     n«»f     awar**    «»l"    anv     i hitch    wrilrr  **» 
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I  npecifically  with  this  question,  thoof^h  it  neems  unlikely 

such  a  rij^ht  could   have  been  accorded,  without  qualifi- 

n,  to  the  non-resident  stranger.      There  can  be  no  doubt 

a  foreigner,  who  had   settled   more  or  less  permanently 

town  so  as  to  liave  come  to  be  regarded  as  an  ivgtzeten, 

that    right;    but    it    is    by    no    means    certain    that    an 

lui,    who    happened    to    be    temporarily    in    a    town    of 

and«    could     arrest    another    wlveiia    there,    both    being 

engezftenen.      As  we   have   set»n   above,  in   ancient   times 

foreigner   {iuhena)    was    considered    to    be    hom    la    itfi. 

inie.  however,  privileges  were  accorded  to  him,  and  he  cer- 

y  had  the   right  in   the  Netherlands  during  the  fifteenth 

sixteenth   centuries   to   sue   in    the   local   courts   on   con- 

,  or  for  a  tort.      Besides  the  advantage  of  kort   recht,  he 

no    special    privilege.      The    right    to   arrest    the    person 

goods  of   a  foreigner  was  regarded  as  the  special  privi- 

of  the  inhabitants  of  the  towns  of  Holland.      It  was  the 

her   or   resident  of   the   town,  and   not  the  tulvena,  who 

allowe<l  to  make  an  exception  to  the  rule  actor  setjuitur 

m  rei. 

'he  Hollanders  were  very  jealous  of  the  right  that  every 
her  should  be  cited  before  his  daily  judge,  and  the  only 
ptions  were  the  arrest  of  strangers  to  found  jurisdiction, 
the  arrest  ej:  lUfceHHitate  under  special  circumstances. 
1  by  the  Great  Privilege  of  the  Lady  Mary  it  was  pi-o- 
d  that  no  citizen  should  cite  another  citiz^jn  elsewhere 
l)efore  tlie  court  of  their  town,  and  the  InstniHif}}  of  the 
rt  of  Holland  provided  "that  no  subject  of  this  country 
I   sue  another  in  the  first  instivnce  except  before  his  daily 

rdinarj'  judge  *  <  Van  I^euwen's  CiPinnieutarifM,  Kotze"**  tr. 

tt2 
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vol.  2.  p.  399).  The  right  to  arrest  a  foreipier  \va«*.  th»-r»-f  r-. 
a  special  privilege  contrary  to  the  Roman  law.  e^nitrarj-  *. 
the  (Jreat  Privilege  and  contrary  to  the  usual  pmctici-  ■  f  rh- 
(niirts.  Maevius  {Dp  Arr.  c.  7.  ii.  49)  says  that  the  ri^jlt  ■: 
jinvst  is  in  all  cases  a  ^»rix*Upg'ni.iii  eivihus  mncpMU'i^-i  . 
fmllf  e.rtraneis  paap  rmwcdpiuhj m  ft  p*»  rttt*i»  tftvfr  't  .-'h" 
procpfffvdti  1)1. 

It  Wiis  a  subji»ct  (»f  considerahle  discussinn  wh-rh-r  s 
Kurgher,  who  livt»d  in  the  suhurlis  of  a  largi-  city  ( »■••"-«•'•«' 
had  the  right  to  arrest  a  foreigner.  As  against  ^uch  a  rij*: 
was  advanced  the  argument  that  the  right  was  a  ••{rcui 
I'livilrgf.  an<l  that  the  inhabitant  <»f  a  rutn-Mhtlp  wa*»  L-'t  in 
I mit'ztfpi\.  The  right  was  conceded,  hut  apparently  n<»t  v^\\.) 
(Ptckius).  It  is  therefore  difficult  to  c«inceiv»-  that  t  * 
fMi,iirin.|-  would  have  Ix^en  granted  \iiiat  was  reganlnl  ;f  '^' 
sptcial  [privilege  of  the  burgher.  Moreover,  it  wa>  ivA  *>■* 
l»iactiei-  of  the  local  c<»urts  to  encourage  lawsuits  t**  U-  hr  tij^- 
1m!<hc  thfUi.  It  wa^^  the  practice,  wliere  two  /»^r*'/riJi.  v- 
l'»n:rinii  t<»  one  province  ap|)t»an»d  l)ef«»iv  a  jmlgi*  t*-  rv!> 
tlit'iii  to  their  own  court  <Voet.  2.  .">.  45 ».  B-irt  <Ji-«^*' 
'<  14).  however,  sa\*s :  C»nn  (tnyftti  ritf  en  fit  ft  »/ii.  m '••• 
jhi ,'»  rt     ft      ttfttn'trttf     pf    JitMtltltt     />)/«    Miiittiitt:     tht^ref^H*.    if   * 

|»i-i^<»ji    wh«)    is   a    foreigner  an<!  unknown.    rtNim-slj*    il«c  ri.-^ 
^iiii^t-r    tM    uiakr    an    arrest,   the    latter    must    demand   Mt:un:y 
t"i    'lamagr  which  the  arrested   jHM-s4»n  may  suffer.      k*n   V  ■ 
«\i  I      r«*h*rv    t'nr    thi^    view    on    a    passage    of  Argenlrf  ■•»  ' 
cuvi,.!,,.,  ,,t'   Hrittaiiy.      It  e«*rtainly  api)ears  extni4»niinarv  :m' 
.\rm-Mti»'    vliMiild     Im-    called    in    t<»    sjiy    what    the   practicv    i 
H-.lland    was.       A;;ain.   it    is    not    cle;ir    that    Borl   is  nfrrn:.. 
I"  .Ml  aii«-*i    t«»  ii*uiu\    jurisiliction.       It  is  mure  likely  tli^t  *' 
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referring   to   one  of   the  arrests  ex  necesaitcUe,  t^,  to  iin- 
iDd  the  re»  litigitmt  pending  the  lawsuit 
On  the  whole,  therefore,  it  .seems   more  reasonable  to  hold 
t   a  peregrivuM,  who  was  not  a  resident  in  a   town,  could 

arrest  an  (idf^na  to  found  jurisdiction,  inasmuch  as  this 
it  of  arrest  was  a  special  privilege  acooitled  to  burghers 
1  residents.  If  an  (idrerui  could  in  every  case  arrest 
ther  iuivena,  the  authorities  would  have  made  some  definite 
/cuient  to  that  etf*ect,  or  would  have  said  that  every  person 
Id  arrest  every  other  person,  not  being  an  incttUi,  in  order 
Found  jurisdiction. 

Tlie  form  of  the  interrogat<mes  tjuoted   by  Bort  (Uh\  rit,) 
lis  to  show  that  the  idea  of  a  non-resident  stranger  arrest- 

another  non-resident  stranger  to  found  jurisdiction  never 
rented  itself  to  the  practitioners  of  his  time.  That  two 
-resident  strangers,  who  were  not  the  inhabitants  of  one 
vince,  might  have  been  allowed  to  arrest  one  another  not 
iitilitatf*,  but  ex  neeei<t^itat€,  is  i|uite  possible,  as,  for  instance, 
»re  the  place  of  arrest  was  the  Ukiu^  mflationis  of  a  cou- 
rt made  l)etween  them.  Thus,  if  a  foreigner  agreed  to 
ver  to  another  foreigner  a  movable  in  Holland,  and  if  both 
pened  to  be  in  that  province,  the  creditor  might  arrest  the 
ter  in  dispute:  for  by  making  Holland  the  U)cum  mdiUuprtiH 
debtor  may  be  considered  to  have  intended  to  submit  him- 

to  the  jurisdiction  of  its  courts.      In  such  a  case  the  court 

jurisrliction  ex  i^ifunx^  xtdufioni**.  It  is.  however,  incon- 
ahlo  that  on**  foreigner  conM  have  Ix'en  allowed  to  Arr»*Ht 
th»»r  in  Holland  to  found  juris4lictic>n.  in  order  to  try  a 
He  where  the  contract  was  to  W  performed  outside  the 
vince. 
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As  commerce  extended,  and  as  the  intercourNe  of  the  van  a< 
towns  increased,  the  privilege  of  arrest  was  Kou<i^ht  to  be  cur- 
tailed.      Treaties    were    made    between    several     provinc*--    '-v 
which    the    rif^ht    to    arrest    one    another's    subjects    was    o  :.- 
siderably  diminished.     Most  of  the  laws  and  treaties,  howwrr 
stem  to   refer  rather  to  the  arrest  f\r  nfrftwifatr  than  i.--  tfir 
arrest    to    found  jurisdiction.     In    HornHow  v.    Fttth^rittijh'm 
(1  Menz.  3()4)  Judt/e  Menzies  expi^eased  a  strong  doubt  wheiK-r 
a  it**i'P(jr'tnvAf  could   arrest  another  ^ketfyrinu^  to  fuund  juri- 
diction.     In     EiuiL\ibl     v.     Gernuiii     West     Afru^^ni     O*    tii^ 
Supreme  Court  of  the  Cape  Colony   ivfuseil   t<i   allow  a  /k-*- 
yriiius  to  arrest  another  p€i^(frinn^  where  the  contract   \\^^ 
to    U*    performed    outside    the    limits    of    tlie    Capi*    Oj1*m 
H<»wcver.  from   what  ha**  l>een  said   by   Sir  Henry  de  VillirP* 
ill    Ex  jKirte  Kahii,  the    ground  for  this  decision   was  iK*t  *> 
much     Ix'cause    a    itereAjrinuH    was    8uing    a    itei^rina*     k*. 
iKcausf  tlie  liK'iiyH  s(flatUriii<  was  outside   the  Cape  Colony. 

Tlie  view  expressed  above  that  in  Holland  a  ^jmynwn^ 
e«»ula  not  arrest  another  jt^ref/i^inu^  in  order  to  found  juri- 
dietion  was  approved  of  by  Chief  Justice  Kotze  in  T/jW*  * 
B'  iijainiii  (1  S.A.R.  ISO),  and  foUoweil  by  the  pnff«rDt  Ivwf^ 
\.ial  Supreme  Court  in  Sprin^jle  v.  MeraintU^  AtonjcUifu^  •/ 
S'^tzUawi  Ltd,  ([IW)4J  T.S.  16:^).  This  c|Ue8tiou.  there/i*^ 
als. .  iipix^ai-s  ti)  form  jwirt  of  the  jti^  cttntrvenfam  of  ^it»oli» 
Africa. 


CHAPTER    XXVI. 
DELICrs    AND    CKIME8. 

lopment  of  Delicts  and  Crimee.  —  Aocordiof;   to  the 

:  of   the    Koiiiaii    law   obli^atioiiH   flow  either   from   Con- 
or   from   delicts   or    from    a   multitude   of   other   cauHen 
utionra   nut    ex    cifntnutu    miMnintar   aat   ex    iiuiUJicio 
rvpriit  qiUKUim  jai'e  e.r  variiti  aiusarum  fiffut^in, — I).  44, 
Tht\He    numerous  other  causes  are  divided   into   quasi- 
ict^    and    ({Uasi-delicts    according    to    whether    the    fact 
^ves  rise   to  the  obligation    resembles  a  contract  or  a 
Certain    acts   give   rise  to  a  legal    relatiouHhip  (called 
tiit)    lx*tween    two   parties,   by    virtue   of    which    the   one 
lemand    something    from    the    other    {Obliyatio    est    vin- 
I  Jarifi  quo  necfMHiUiU'  adfutrinyimur  (Uicajiuf  solceiutae 
cundam  nosti^tie  viritati^  juiu. — Inst,  3,  13  pr.). 
there    has    been    an    agreement    between    two    or    more 
is.    and    if    by    virtut-    of    sncli    an    agreement    the   jus 
allowe<l    an   action    to    be    bix>ught,    then    an   obligatiou 
ntnivta    arose.      if.    <»n    the    other    luuid,    by    a    volun- 
premeditat4Ki    act.    illicit    accortiing    to    the    Roman    law, 
xTson     injurt^l     another,     then     the     latter     was     bound 
ikf    re|mnition    t<»    the    former:     an    obligation    was    then 
o   ariv   'v    drlictn.       It    nuule    no   difference    whether   this 
act    wa^*  directed   a^^ainst    the   jxM>on,   property   or   repu- 
•  »t'   another.       I>*avinv;   aside   the   ijUestion   whether   it   is 
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scientifically  correct  to  Hay  that  contractH  and  «Wi«*  w* 
species  of  the  fifenns  obligation,  it  is  sufficient  for  «»iir  par 
poses  that  this  was  the  theory  of  the  Roman  law.  and  thir 
it  was  accepted  by  tlie  Roman-Dutch  jurists  darin);  thr  mi- 
teenth  and  seventeenth  centuries  as  the  basis  upon  vhici 
they    built    up   their   system   of  jurisprudence. 

In  the  development  of  law,  however,  the  idtA  M  o«- 
pensation  for  a  delict  precedes  the  idea  of  deiiiaiMliu):  ibe 
fultilment  of  a  promise  or  of  exacting  a  mtmey  payiuriit  « 
account  of  a  breach  of  contract.  In  other  wonls,  pivuHJi 
for  a  delict  is  older  than  payment  of  damaf^es  for  ^Tttth 
of  contract.  If.  therefore,  we  go  back  to  the  (rerman  ciWjm« 
we  find  that  the  early  Germans  had  a  fairly  advanc«<d  o*- 
ception  of  the  law  of  delicts,  though  their  notions  i>!  Oiiitnf. 
were  crude.  To  attack  a  person's  bcxly  or  his  g*>>d«»  t  'li* 
good  name  is  to  do  him  and  his  family  an  injur)'  f'»r  *fuA 
compensation  can  be  claimed. 

The  early  Germans  had  so  far  advanced  in  their  Appr»<a- 
tion  of  law  that  the  attack  on  the  perK«>n,  gixids  an*]  h'*»n' 
was  rt*garded  as  an  attack  on  the  freedom  of  a  lueiuirr  i 
the  tril)e  (Schrikler.  p.  7:\).  At  first,  no  doubt,  thr  o-wf^^' 
sat  ion  was  paid  in  cattle,  corn  or  other  goods  (Tacit.  '»'^'* 
c.  21),  though  later,  when  money  freely  circulated  auioiig***^ 
a  driict  could  1m»  compensated  in  money.  A  penalty  iu  ^''"^ 
♦^xiste<l  in  the  Netherlands  as  late  as  the  fifteenth  rmtan- 
In  Saxony  <|Uarrelling  wives  were  obliged  to  bring  *•'  *'" 
<ourt  a  bag  of  corn  tied  with  a  silk  thread.  Later  o«  «*^" 
delict  had  a  particular  money  value  attached  to  iU 

Tlu'  (icrmans  had,  however,  not  advanced  9o  f$r  *^  ^^ 
appreciate    that    it    was    the    duty  of    the    collective  irihf  * 
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ion  to  prevent  the  individual  from  seeking  hiH  own  redreH8 

to  procure  Hatinfaction  for  liim  in  the  name  of  the  oom- 
lity.      At   tir8t  the   injured   pernon   and    hifi  relatives  took 

matter  into  their  own  handn  and  exacted  their  own  ven- 
nee.  When,  however,  the  redrew  sought  came  to  be  of  a 
aniary  nature,  the  tribe  Htepped  in  and  determined  the 
nt  of  each  aMMault  and  of  each  insult  If  the  value  wan 
i  the  community  forbade  the  exaction  of  any  further  ven- 
ooe.  We  find  that  when  a  scale  of  chargCH  liad  been 
ualated  for  delicti  the  tribe  or  nation  demanded  itH  share 
the  damages.      It  is  doubtful  on  what  principle  this  share 

exacted.  Some  think  that  the  share  demanded  by  the 
munity  was  to  cover  the  expenses  necessarily  attached  to 
e  organisation  to  compel  the  payment  of  the  damagen; 
^rs   tliat    it  was   deniandeil   as  a  reward  for  the  assistance 

in  its  rwovery :    whilst  othei-s,  again,  are  inclined  t4i  see 
tiie   tribt»'s  share   a   compensation  for  allowing  the  injured 
*y  to   pursue    the  tortfeasor.      This  was   the  period  of  the 
•cl-feud  an<l  wergeld. 
It  muMt    not    be    imagined    for   one  moment  that  payment 

delicti*  was  the  only  mode  of  punishment  As  far  as 
know  there  was   no  period  when  a  settled  community  did 

visit  itM  vengeancf  on  criminals  whoAe  conduct  was  so 
'^  as  ti)  endanger  the  (>eace  of  the  community.  So  also, 
f^  the  injury  to  the  individual  was  extremely  *4erious  he 
«  take  his  |K'rsonaI  vengeance  on  the  wrong-doer.  In  the 
*i*y  of  law  amongst  tlie  Germans  we  tind  that  th<»ugh 
^hnient  for  mmIous  crimes  was  not  unknown,  the  exaction 

tnoney  penalty  Io<)U)e(I  large,  and  the  punishment  of  tht* 
'ig-doer  by  the  ronnnunity  was  still  in  the  background. 
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(inidually,  however,  the  idea  of  penalty  j:row>  weakrr  £ni 
that  of  punishment  grows  stronger.  Wrongful  act-  iJ.Ki 
weif  regarded  as  purely  private  wrongs  Icise  that  chATBCtrr 
and  come  to  be  dealt  with  as  public  offences.  Priulii** 
clainiaV)le  by  the  injurtK.1  jMirty  often  disappear  eiiii^l}  !>. 
are  replaced  by  punishments  (Nooi*dewier.  pp.  272  ai»«J  27.^. 
SclniHit^r.  pp.  78  rf  sfq,  and  755  ft  neq,), 

Wht'ii.   therefore,   we    investigate    the    law    ■.•!'    drlici*  a*  \\ 
oI>tained  amongst   the  (German   nati(»ns   after    they  haij  ^rcii 
to  «»ceupy   definite   territories,  we  are  struck    l>y  the  l*ci  li-i: 
tluiv    are    few    general    principles    reganling    the    eXdciitii    I 
[HMialties.  but  a  mass  of  rules  dealing   with  injurie-*  in  Or!*:. 
Tlie   price    to    l>e    paid  depends  on    the   natuiv   of    llir   iujuij 
Ihner    it    Ix^comes    absolutely    necessary    to   detine    each    [•! 
ticulai    injury,   to  give  it  a  definite  name  and  to  aflix  l*-  i:  a 
deHnitf    price.       TJie   difference    in   the   depth    «»r  length  -i  » 
\N<»und.    the    place    when*    the   wound   is    intlicte«l.   the   weajp  i» 
witli    which   the   blow    was   dealt  ai-e  carefully  con^idere«i.  tx*: 
to    tli>-    result    is  given   a  definite   name  with   a    detiuilo  [rfK^ 
attached  to    it.      It    would    be   wearisome  and   unpri»titAtiit  : 
;l:«'  int»»  mimite  detail:  a  few  examples  will  therefore-  M*nr  v 
makf  ilu-  alK)ve  statements  clear  (XiK>rdewier.  pp.  274  ^t  ^j  i 

Thus  iiUfonl  bniiul  was  original!}'  the  putting  tiiv  :*  « 
lit'iiM  with  intent  t<»  kill  the  inmates  as  they  tried  to  cKsfv 
l^u«i  it  came  to  mean  ai*s(»n.  To  muitler  ami  secretly  to  J*^ 
pn«^.  ..i  tin*  IhxI}*  was  iiiinxl  rit  or  ounyl  ^rf.  It  ditfei>  fr.t 
ii'.fii.slatf  in  its  secrec}.  In  the  assizes  of  Jerusalem  wr  n«i: 
l{"ii"'r,dr  t'Nt  (|uant  home  est  tile  en  a|K*rt  devaut  U  p^'*^ 
»i  iiM***h'f .  inrarti'i'  est  fait  en  repos."  The  peiialty  dilfcniS 
-nailv     and    if    tin-    murder    was   a    very   baine   act    tlir  At^ 
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kity  wa8  exacted  from  the  culprit.  MaxTning  wan  another 
>UH  crime.  Some  wounds  were  Haid  to  support  a  coni- 
nt.  othern  not    {kluag  bure  uxniden).      If  the  wound  were 

depth  of  the  nail  it  was  kUiog  boar,  A  blow  followed 
I)Io<h1   was  (lolg  or   sf^\  a  simple  blow  hUi/is,      If  a  bone 

bn»ken  and    the    blood   flowed   on   to  the   jipxjund   it  waa 

•d    Uoedri«ei}.      The    len^h    and    breadth    of    the   wound, 

ther  the   wound  was  vibible  or  not,  tlie  number  of  Umes 

:en.   not    only    altered    it^    name,    but  altered   its  value  as 

Tu   thmw    a    man    mU)  the   water    (UHdj)iildepme\   to 

his  beai-d  {l)enlf((vg),  to  stop  him  on  his  way  {wey- 
'ltt*(j).  were  some  of  the  many  injuries  to  the  pemon  for 
'h  a  high  wergeld  was  demanded. 

riie   nijcht   thief  was  a   far  greater  criminal   than   the  day 

The  secret  thief  had  to  pay  a  larger  measure  of  com- 

ation    than    the   thief   who   stole  openly.      To   steal    cattle 

c«»rn  was  a  nmch  more  serious  act  than  the  theft  of 
r  movables.  Both  in  manslaughter  and  in  theft  the 
tift  delicti  must  l>e  produced  much  in  the  Hanie  condition 
:  was  found.  Hence  the  thief  was  brought  before  the 
r    »ri(lt    tht*   HfUeii    ifroi>eriy    tied   on    hin   back.      Even    as 

as  124r)  A.h.  we  tind  a  similar  provision  in  a  keur 
laarleni :  Dtd  In  hmn  den  tKitonen  diigr^  den  rtchter 
'i  Ifrf/rn  met  den  dinrje  did  hi  geMUen  heeft  op  »ijn 
e  gelnmden. 

'«•  iii>ult  a  freeiuiin  b}*  using  towards  him  ()ppix>brious 
^    WH^    a    iielict    l'«»r   which    satisfaction    could    be    exacted. 

iiniouiit  of  the  i)iMialty  (le|)ended  on  the  j)eriod  and  (»n 
wopls  use<l.  To  call  a  man  a  traitor  or  a  defi*auder 
////  ftimt :    to   call    liim    a   thief,  een   jufut :    whilst    call- 
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ing  a  man   a  liar  was  very  inexpensive  (Noordewier.  ppt  i 
€t  seq). 

The  next  step  in  the  law  of  delicts  and  crimes  wa^  i* 
awa}''  with  the  injured  person  s  ri^lit  to  claim  ven^^eaiicr  aj 
V)  allow  the  State  to  pursue  the  wrong-*Ioer  and  •?Mrt  : 
penalty.  The  growth  of  this  conception  was  extremvly  *^' 
Blood-feud  and  outlawry  were  prevalent  in  the  Uiirt»^D 
century,  and  though  the  former  was  disappearing  thtr  Uti 
was  still  vigorous.  The  system  of  composition  slowly  jpi' 
way  to  the  system  of  punishment  by  an  officer  of  thr  Su: 
A^  this  system  gi-ew  stronger  the  practice  of  declariu);  j  nu 
an  outlaw  grew  weaker. 

1  have  said  alx)ve  that  there  never  was  a  period  At  »h)« 
the  tribe  did  not  punish  at  all.  Even  the  early  Geniiin*  ■ 
learn  from  Tacitus  {Germ,  c.  12),  accused  person**  \p^ii<Tr 'I 
niallnm,  and  the  tribe  caused  them  U)  be  punishrii  I'' 
apud  concilium  ticniMare  qitoqHe  ^t  fliMcriin^n  otpit\*  * 
iemlere.  But  what  I  desire  to  point  out  i**  iliat  ih**  ;:m^^ 
practice  In? fore  the  thirt^^nth  century  was  ihe  sysieiu  "t  Q' 
hiwr}'  and  composition,  and  the  systein  of  State  puni^h"'*^-' 
th»*  ttxception.  After  that  period  the  system  of  pnoWnt'-J 
gra<lually  r(*plact?s  the  system  of  composition,  until  in  •'' 
sixt«H»nth  century  the  idea  of  our  present  system  uf  crim:  J 
law  is  fully  «*stablishe4L  Delicts  are  giudually  distiuifi^ ••■ 
fioni  crimes.  l^enalt}'  for  the  former  is  recovere*!  *)  *' 
injured  i>arty.  whilst  punishment  for  the  latter  is  exirt«'l  :> 
by  the  individual,  but  by  the  State. 

Thi*  Stat«*'s  gnulual  usurpation  of  the  right  of  thf  i"*' 
vidual  to  claim  blood  vengeance  was  brought  aboot  by 
stories   of   caus«'s.    among  which    the   infloence   of  the  rt^n 
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wt  be  rei^rded  an  important.  The  Canon  law  oontainK  a 
imber  of  provisions  with  regard  to  crimeR  which,  taken 
flpether.  fomi  a  kind  of  penal  code.  This  penal  code  began 
lOQt  the  seventh  and  was  quite  considerable  daring  the 
^venth  centurj-.  It  was  not  only  for  the  humble,  for  it 
ached  e<]ually  well  the  great  feudal  lords.  Through  the 
rrors  of  eternal  torture  in  an  after  life  the  Church  was 
At  to  punish  the  great.  It  did  so  by  striking  at  their 
ide  or  by  compelling  them  to  suffer  corporal  punishment 
'  means  of  the  penance.  It  showed  men  that  the  mere 
j'nient  of  money  vras  not  a  sufficient  restraint.      The  right 

aMylum  no  doubt  did  harm,  but  it  had  its  good  side  also, 
e  Church  thi-ew  lier  shield  over  the  victim  pursued  bj*  the 
<»cl  vengeance  of  the  injured  mans  family.  She  helped, 
rvfure.  to  put  down  private  feud  and  private  vengeance, 
i    to  sul)stitute  corporal  punishment  for  money  satisfaction. 

this  way  the  Church  lent  its  aid  to  the  State  to  suppress 
>*I«fMness  and  crime  and  to  punish  the  criminal  instead 
allr»wing  the  injured  man  and  his  friends  to  do  so 
►ulK-t.  Orifjines,  vol.  1.  p.  109). 

After  tlie  idea  that  the  State  should  pursue  the  criminal 
^m**  nnc<*  fixed  the  distinction  between  crime  and  delict 
^^HM'  Ulcere  and  more  clearly  appreciated.      In   Orotius*  time 

vas  fully  understood.  He  tells  us  (bk.  8,  c.  32.  sec.  7> 
^t  a  twofold  obligation  may  arise  out  of  one  and  the 
«!••  'i^'liet — the  (»ne  liability  t<»  punishment,  the  other  the 
^il^rttjon  to  n*in<»vi-  the  imM|uality "  (i.r  to  give  compensa- 
in  furtlnT.  th«'  ri;;ht  to  inflict  punishment  lx»longs  to  the 
L>r«'i;;n.  but  thr  riijht  to  claim  rmioval  of  an  iniH|uality 
irim;;«-s)  to  wli<K*\fr  is  wronged  thereby." 


702  HISTORY  OF  THE  ROMAN^DUTCH  LAW. 

When  the  system  of  blood-feud  and  compjHition  pr^vii 
the  relatives  of  the  injured  man  sought  vengeance  aud  w\ 
ration  not  only  from  the  perpetrator  of  the  wrong,  bat  fr 
his  relatives  as  well.  Hence  arose  the  terrible  and  ai 
family  feuds.  In  time,  however,  the  wrong-doer  aloor  i 
punished,  and  his  heirs  were  only  held  liable  to  make  i^ 
ration  out  of  the  funds  which  came  into  their  hands  thr^ 
the  wrontr-doer,  and  then  only  when  the  action  had  aIw* 
l>;en  connnenced  against  the  deceased  wrong-d«>*r  i(»n/. 
:U,  10). 

The  law  as  to  damages  for  a  delict  i**  thu?*  *Ut<«l  ' 
Orotius  (8,  32,  12):  **  Every  one  is  liable  for  «lanu^  v^ 
has  injured  another  through  crime,  even  though  h»f  hih  ^ 
done  the  deed  himself,  but  has  by  act  or  oniissiou  in  ^-u 
way  or  other  cause<l  the  deed  or  its  consei|UenceH  in  *-  u 
as  any  one  is  injured  thereby." 

Delicts. — I  have  given  alx)ve  a  brief  aoci>unt  of  \\k  '■? 
torical  development  of  delict  and  crime  in  westenj  Eun* 
1  shall  now  consider  how  the  law  regarding  delicti  ^fcvrl-y 
in  th«^  Netherlands  and  in  South  Africa.  During  th^  p^' 
that  the  Netherlands  formed  part  of  the  Franki^^h  Eni^' 
tin*  penalties  of  the  Salic  law  and  of  the  capitularii  App 
to  tiie  I^)W  Countries  as  well  as  to  the  other  part^  'J  •■ 
Knipiiv.  No  detiniu*  line  was  drawn  between  the  t*^  *" 
tii»*  <rinn*:  the  two  nierge<l  insenHibly  into  one  anoth^^  * 
th«-  siune  way  the  English  common  law  in  it*  eariirf  ♦*•.* 
failtul  to  draw  an  accurate  distinction.  "In  the  nrJi'^ 
prriod  tin-  procedure  whei*eby  re*h*e8s  was  obtained  f-f  »*** 
nl"  tin-  injuries  now  classitied  as  torta  bore  plain  ir^r*  " 
a   eriniinal    or  i|uasi-criniinal  character,  the  defendant  4*^ 
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nn  jndf2pnent   pansed    beinfir   liable  not  only  to  compenHate 

plaintiff  but  to  pay  a  tine  to  the  kin);  (Pollock,  Torts, 
ed.  p.  3). 

After  the  breaking  up  of  the  Frankinh  Empire  the  old 
omn  Atill  prevailed,  so  that  during  the  rule  of  the  counts 
d-feud.  outlawry  and  componition  were  Rtill  the  main 
areA  of  the  law  of  delicti  an  well  a8  of  the  criminal  law. 
I  amount  of  the  penaltieR  wa«  j^dually  varied  by  chartern 

handvesten  in  the  different  provinces  and  towns.  The 
Iboeken  <lurin^  the  thirteenth,  fourteenth  and  even  the 
enth  centurien  are  our  principal  authoriticH  as  regards  the 

of   torts.      To  what  extent    the   principles  of  the  Roman 

of  delicts  were  appiiefl  in  the  Netherlands  durin^^  these 
uri<»s  it   is   difficult  to  say,  though  the  probability  is  that 

influence  of  the  Roman  law  in  this  department  was  so 
i^iiticant   that   it  may  be  disregarded.      No  doubt  towards 

end  c)f  the  fifteenth  century  it  may  have  begun  to  in- 
nee  the  law  of  delicts,  but  it  is  not  until  the  latter  half 
:he  sixteenth  century  that  we  can  say  with  any  certainty 
.  the  rules  of  the  Roman  law  as  regards  delicts  were 
*rally  ai^lopteil. 

fn  a  fonner  chapter,  when  dealing  with  the  Stadboek  of 
fiingHii  of  1425.  I  pointed  out  that  the  third,  fourth  and 
hrK^ks  <lt»alt  chiefly  with  the  penalties  attached  to  par- 
»ir  «i«*licts.  In  the  other  Mtadbt>eken  we  find  similar 
i'^ioiis.  Thus  in  .hin  .Matliyssens  I^iw-bo<)k  of  the  town 
►H»l    i\).     H)7.    «•«!.    of    Kniin    aiul    Pols)    he    U*lls    u^    that 

•liutj  t«»  thf  iincirnt  <-ustoins  if  ji  per^)n  strikes  another 
ills  fist  the  penalty  i'^  twel\e  ijn»ats:  if  the  h|o\v  is 
witli  thf  «»jHMi   liaixl   on  th»*  ears  (a  box  on  the  earst  the 
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penalty  is  thirty  schellinjjs.  If  a  wound  i**  ^iwii  with  i  f  »• 
bidden  weapon,  then  accfu-dinij  to  tlie  liandvesten  ih-  priain 
is  three  |Hninds.  If  tl»e  tortfeaxor  is  not  a  citi/.»*n  tli*-  ii»-nj*y 
is    increased     fourfold.       In     the     I'trrrhtMtlt^     K^in4i*^K^.t    w- 

find  similar  provisions,  thout^h  fri>ni  MuUer's  .V"/'W"""^'- 
H^uhffihrnhiif'n  tlfi,'  Stud  Uti^chf  it  would  ap{H'Hr  that  ;•- 
n<»ti«»n  of  a  crinn'nal  law  was  eonsitimiMy  hi^h»*r  in  I'tr»*t! 
than  in  (Jroninc^en. 

Tlie  (gradual  intr(Kluctii)n  of  the  llonian  Vaw  dp-v*  ' 
the  idea  of  a  fixed  jx*nalty  attached  to  t-ach  ilr-licl  .iir'i  :fr 
Court**  of  justice  came  to  <lisrei;ai-d  the  |MMialtie>  inip'«*«i  ';. 
the  stadl>oekt*n  and  to  determine  the  amount  ^'f  «hiii::i^*  :: 
acc«»rdance  with  the  circumstances  surrounding:  each  ca-*-  I 
thr  sixt«M*nth  centuiy  thi*  Koman-i hitch  jurists  ln-ipin  :■  **  .. 
si<h  I  thf  «h'lict  as  an  ille«;al  act  diri*cted  a«:ainst  a  i»tT^.:.  l> 
property  or  his  reputation,  or  as  an  omivsinn  l«»  d«»  s..m.:i.::.^ 
which  lli«'  law  ie<juirivs  a  p<*rson  t"  do.  wher»-hy  Aii"iii'r  > 
injurt'ti.  and  on  acci»uni  of  tin*  act  or  omis^jun  lh«-  Jinu:"! 
p.i««'«n  is  entitled  to  claim  damages:  wliiNt  a  crnn^-  «  - 
ti.  1m-  ii»;r;ird«*d  as  an  act  or  omissinn  which  i*  puiii*''ia" 
are. .idiiii;  t«i  thf  municipal  law.  In  the  ri^^htet-nth  <vr;T?.ry 
thi^  distinction  vvjis  clearly  underst«MMi  (MiN>rnian  .Ut-^i'.i  ■ 
p.  *Ji  rh..ui;ii  in  i'Xp«iuntlinj;  iht-  law  of  criint-^  mi^i  'iM^-"' 
ih"  l>Mieh  jurist^  s.i  mixi'd  thrm  up  that  thv  stn.l-r'  *\- 
p.  rii-iir.-.  e«'n*»id«  raiijf  ditliculty  in  keeping;  drlirt<>  ^r;^:^:- 
li'iii!  riinif**. 

<;i'-iiu*»  dt-als  with  ••hli^^ations  arising  out  of  dr-iin*  !  - 
jiiM*.  .-.j^  i-.  dis(u»»s  crimi's  ai;ainst  life  ami  cnnif-  t«'  rh**  jrr 
*-'ii  Tiii^  i«-  i«»li'»wid  l.y  cluipt<*rs  oil  injur}'  {hum)  -lAfl-i-' 
■in-i    riiint-s    apiinsi    pri»|K'riy.  and    after   trvatiii^  t»f   lh»^    " 


DELICTS  AND  CRIMES.  705 

*edH  to  ciiHcuHH  the  <iuasi-<leliet*<  fti  q'tid  dejectum  fftu- 
4>r  Mif,  fti  tinid  /ymitnm  MiiMfy^nMum^^e  nit  and  otherH.  The 
iiigenient  here  is  iiianifeMtly  not  MU^^CHted  by  a  denire  to 
in^ish  accurately  between  tortH  and  crimen. 
Van  I^*euwen,  a^in,  treats  of  obli^tionH  ariNin^  from 
ue.  detini»H   crime  and  states    who  cannot   commit  a  crime. 

next    proceeds   to   consider    the    various  classes   of  crime^ 

whilst    dealin)^    with    these    he    pnxreeds    to    discuss    the 

ipensation  due  to  those   who  are  injured  through  the  kill- 

of  another  pers<m,  and  the  damages  recoverable  by  the 
44>n  wound^i,  maimed  or  injure<l.  He  then  passes  on  to 
mss  civil  and  criminal  libel,  seduction  and  the  damai^es 
ing  therefrom.  A  separate  chapter  is,  however,  devoted 
the  obligati<ms  which  arise  either  through  the  act  of 
*e  in  our  power  or  service  or  to  the  damage  caused  to 
frs  by  our  pro|)erty  (cjuasi -delicts).  Van  der  Linden's 
Uiid  of  treating  torts  and  crimes  is  little  better. 
It    was.  however,  the  influence  of  the  great  English  jurist* 

Kentham  and  Austin  whicli  le^l  English  writers  to  draw 
irate  distinctions  between  crimes  and  torts,  and  through 
n  we  in  South  Africa  have  learnt  to  keep  the  law  of 
ct>  and  (|  nasi -delicts  distinct  from  the  law  of  crimeci.  No 
\)i  tlie  great  difference  now  existing  in  the  civil  and 
iiinal    prf)cedure    of    our    courts    has    helped    to    emphasise 

di»»tinction.  Our  law  of  torts  is  therefore  not  to  be 
id  ill  H4)iiie  He|)anite  chapttM*  in  i»ur  great  law-l>ooks.  but 
nixeil    up    with    the    chiipUM>    on    tht-    criminal    law.    or    in 

r«»nnn»MitHtoiN  on   the    htijrst   is   found    under   the    titles   of 

Injurii^.   bk.    47.   tit.    1(>:    Ih    Lege   A'piilia    ( />.   M,   tit.    2); 

f  if»lttj*ifiunihnM    (ftnif     tj'    dehrfn    nttMrti  itfn  r    (I*tf«t,    bk.    4, 
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tit  \):  De  Panp^trie  (D.  9,  tit.  I):  De  Ikimno  Infetioib  : 
tit.  2);  De  Ddo  Malo  (D.  4,  tit.  3>:  Qiiod  Mettm  rim*? ./» 
tit.  2),  and  others. 

In  elaborating  the  law  of  delicts  the  Roinan-Dntch  jnh 
of  the  sixteenth  and  seventeenth  centuriefl  went  tn  th»»  'V/ 
JivriH  for  their  principles.  The  Lex  Aqnilia  and  thr  e«i 
mentaries  on  this  law  became  one  of  the  mo^t  iiii{>»nj 
sources  of  the  Roman-Dutch  law  of  delicta  The  titl*- 
hijuHiH  also  afforded  them  a  number  of  important  pc 
ciples,  Voet's  Commentary  on  this  title  i«  one  of  th-  •- 
treatises  we  possess  on  certain  sections  of  the  law  .>f  t.»' 
It  has  been  translateil  into  English  by  Prof*^v*r  Mr! 
de  Villiers.  late  Chief  Justice  of  the  Oran>fe  Riwr  r.4" 
and  the  notes  and  excursus  added  by  the  profeMS4»r  ha*'  uu 
tliis  translation  an  ♦'xcellent  exposition  of  our  law  of  ti^r- 

In    South    Africa    our    counnon    law    as    rej^ni*^    lirlirt* 
still    the    Roman-Dutch    law    of    the    eighteenth    century. 
is    theivfore    foun4le<l    Uj)on   the   Roman    law.      The  laji<*i: 
has  added   some   principles  such  as  the  nm^'wir  hm»»r't^J' 
the   (14'fio  (III  fHtliiUHlitnn).  whilst  several  of  the  anci^'nt    j 
and    (•ust<»nis    of    th«»    jKH)ple    were    respect eil    by    th»*    K'-iu 
Dutch  jurists.      Knii^lish   law  hiw.  however.  0(»iiMidenil>iy  ii» 
tied    our    law   of    torts,    especially   by   it.s  Htioeeswful  di^iiirt 
iM'twrrn  torts  and  crimt»s. 

Criminal  Law.  -\Vi*  have  seen  that  the  early  •i^"' 
law.  like  tiie  Jtfs  Anfif/ti»im  of  the  Rouiaiia,  Ium)  n*-  ■• 
detiniMl  line  lM»twtM»n  erinn'nal  law  and  private  wn>n>:.  Ttr 
and  io]»l)»iy  Nsere  reijardtMl  not  as  public,  bat  a<  |*^»' 
\vn»!j»x^.  Kven  tile  killini:  ni  a  man  could  be  c^Moprn^:- 
I'V  the  paynieiii   of  rattle  or  money,     (trndually.  howevrf  :! 
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stepped  in  and  cUiined  the  ri|;ht  not  only  to  exact 
eiMation  from  the  wron^-doer.  but  alfio  to  puniflh  him. 
ian  point  to  no  Hpecific  period  when  this  first  took  place. 
k*e  have  seen,  evtm  the  early  Germans  in  certain  cases 
hed  the  dangerous  criminal.  It  was  an  ancient  maxim, 
Ir  m(}(  nui  mif  mnrfhe  kebt  (Murder  must  be  cooled  with 
er).  though  at  Hrst  the  i*ctribution  was  souf^ht  not  by 
Itate,  but  by  the  family  of  the  murdered  man.  In  very 
times  the  traitor,  the  deserter  and  the  cowardly  srJdier 
punished  by  the  chief  and  the  meml)ers  of  the  tril)e 
:.  denn.  c.  12).  We  can  also  well  imagine  that  any 
i^  t«)  the  chief  or  to  the  army  wan  avenged  by  the 
hmeut   of    the    wrong-doer. 

uring  the  Prankish  Empire  the  State  extended  it**  rij/ht 
nishing  wrong-doers,  as  we  see  from  many  of  the  capitu- 
The  assonibly  of  freemen  in  the  mallum  exercised 
[lal  jurisdiction  and  punished  the  offender.  At  first  the 
m  only  punishe<l  where  a  ctmiplaint  ha<l  l)een  laid 
•  geen  k'htff^r  ^/yix.  troM  t^jk  yfm  f^gter),  I^ter  on 
n  officials  were  allowed  to  lodge  complaints  if  the 
V  of  t)ie  injured  man  did  not  appear  (Zo  ifrrii  Uttedtts 
f  kliigt  ml  dt*  nviptman  een  kinder  ntdUn  ta  een 
mml  ln(pn  hf'g*'n, —  V**rlutinhUi\tfen,  Pro  c.ro)Undn,  vol.  1, 

(friderland  the  friends  nf  a  niurdertsl  man  might  ap}>eal 
*'  ffiKJal  l«»rd  to  pursue  the  eriiniual.  Thus  we  find  in 
^•iii«ir»'rht  van  VrJuwt'M  :  /V  rrundtn  d*  y*  //«>.*//,/  zal 
/</ /•  »ui  nrt^*'if*  n   uiit  dt'n   m  if**l(iih«fer  mi  fr  srhrifrrn.      The 

of    til*'    iVudal    lord    in    couiieil    to    |Mini»ih    offenders   was 

ally   ••xtriidtMJ    to    ilir    vari<»iis    town    and    distriet    ^tiurt^, 

I' I'  L» 
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Ill  I'tivcht  tlu'  .schei>eneii  assniiUHl  iuriwlictioii  h*»  »'iir!y  *• 
LSI"),  thoujrli  their  riirhl  was  not  fonnalU'  ackti  ■wl»-l.'-! 
until  the  rei^n  of  tht*  EiniHTor  Chnrlfs  (MulU-r  \*y  7!*  \:  \ 
127).  Thi*  various  staHlx>ekeii  show  that  thr  t*»wii  r^c^-^ 
hinl  acMjuired  tlie  riirht  to  |mnish  criniiiials  <luriiii£  ihtl?:: 
triMith   and   tifleeiith  centuries. 

The  criminal  law  durini{  the  niiddh*  aij^-s  %%a««  oi'i-.taii.-i  •• 
nn    special    code.       Wliifther    an    act   was    a   crinu-  mi    u- r  ».• 
vt-ry  lari^ely  in    the    discretion    i»l'    the    c<»unt    anil  hi««  rt;:,r 
Tie*    aneit-nt    custonl^    and    tin*   various   charter-   ha'i    h'.w-.  • 
tixrd  certain  punishments  lor  {xirticular  acts,  and  in  tlii*  "v 
th«'    punishment    \ery   <»rten    deterndniMl    wlifthn    l'r».-  act  «»• 
a    eriuH'    or    merely    a    private    wrun^;.       Thu*»    han;.Hn^'   «»• 
(l<'ei»MM|     lor    traitors    and    deserters.    dei*apitalii<n    f^r   ivim. 
hum*-    nl"    thel't.    hurnincr    for  witchrs.  whippiiit;  with   r-i*  *  ' 
tiiMvr  wlio    hrokr   tin*   peace  and  wounds* J   ^r   iniur»-«l  *i!:*^-- 
and   «*«!  on  (Xo<irdt'wier,  pp.  .SO.')  ft  sctf.). 

Vv'mi  to  thi'  sixtf»*nth  century  there  was  uti  dvtiiiil*  'M 
ii.il  c«»«lf.  and  ancient  customs,  t<»wn  oniinant*es  ami  i hr  •  i.i :  ^' 
•  t  till-  judicial  council  ditfrmined  whether  an  turl  ^a.*i'.i^>^ 
;d'|.-  a^  a  crinii-  or  not.  Durint:  ihr  sixttrcnth  cintun  •*- 
lloiiian  criminal  law  was  appealed  lu,  i's|H'cialIy  in  tli»-  J-^'* 
thai  was  piaetiM-d  in  <  iurmany.  Tlu*  principU**«  «»f  liir  li'Jr*i» 
ciiiiiinal  law  w»i»'  atlopird  l»y  the  iiernian  Eni|»trrr'  •<  • 
ii:..'iiti,..|  hy  tlh'Ui  to  suit  ihr  r(*i|uirrmtMits  I  if  the  dAV  T'' 
<  aii-h  law  was  also  a  fruitful  source  of  {k'IihI  law.  lu  1  "• 
aj.|.tarrd  tin-  t  'ufisfit,'(,u  ('rt)ni9htitM  Ctiniltu*!.  at  llu»'»  •■'' 
:Ih  Imhi  Kui'»p«'an  criminal  cinlf.  Kri»ni  tlu-'^-  IJenimH  **'**** 
ti.i'  hntrli  n  imiiiaiists  lNirr(»Wi*d  very  lar^dy  in  ••ni''  ** 
s\ -i.itiaii-'r    ihrir   criminal    law.       They  incL»rp<»raleil  *'^^' '"^ 
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9  of  the  Br)ii)an  law  a  ^reat  deal  of  the  old  cufttoni8 
serinaiiH  and  FrankN,  and  where  their  own  law  was 
lit  they  referred  to  the  ('onMiiiitiit  Carolina.  Hence 
iitoniUH  MatthaeUH  wrote  a  treatiHe  on  the  criminal 
made  it  ansunie  the  form  of  a  commentary  on  >«ome 
tlen  of  the  47th  and  48th  l)ookH  of  the  IHgMt.  The«e 
al  with  the  jjeiieral  principlcH  of  the  Crimina  extra- 
ri  and  Criinnm  piMicn,  and  with  special  crimeM  such 
m,  HtelLupii'itik^,  ronvuMMio,  &c. 

the  alx)ve  explanation  it  will  be  easy  to  understand 
1  der   Linden   in   his    InMiiaitH   ijuotes   as   authoritiefl 

weight  in  criminal  matters  such  workH  as  Leyser^ 
n%es,  Boehmer's  ('oiiHtitatumH  uf  OuirUs  K,  Carp- 
Vi\iriica  renun  Crimivtdifim,  and  Von  (^uiwlorps 
tz^  des  JJefftHcheu  P^ir}lichm  RechtM,  all  of  which 
it  ten  by  (ierman  authoi-s  for  use  in  (lerman  courts, 
ton  is  l)ecause  l)oth  the  Cierman  and  Dutch  crimi- 
tartiMl  with  th**  Roman  law  as  their  ba8is,  and  inas- 
H  the  (urmans  had  w«)rked  out  their  system  of 
jurisprudence  l)efore  the  iHitcli.  the  latter  follower! 
rake    of    the   former,  making  such  alterations  as  their 

circumstances  recjuireil.  Of  pure  Dutch  works  be- 
ttha*nis'  De  Crimitnhuft  and  the  various  chapters  on 
law  in  the  text-l>x)ks  of  Grotins,  Van  Leeuwen  and 
-  Vfrhtnitlelingen  *'rer  dc  Mi^hiden  of  Moorman  and 
.selt  is  iKThaps  the  l)est  known, 
ciiminal    law   *)(    thi»    i 'afv    (-ojnny    i**    *«*t    out    in    Mr. 

iiinal  law  ol*  Holland  was  fnllnwed  by  the  Dulch 
I*    South    Afiiea    with    suoli    iiHHlifieationH    as    alt«*rf<| 
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Ill  l^trecht  the  Kchepenen  ashnmed  jurifldictioti  an  early 
1815,  tliouph  their  right  was  not  fomiallj-  aeknowlnip 
until  the  reign  of  the  Emperor  Charles  (Muller.  pp.  79  u 
127).  The  various  stadboeken  show  that  the  town  cow 
had  acquired  the  right  to  punish  criminals  during  the  Uk 
teenth  and  fifteenth  centuries. 

The  criminal  law  during  the  middle  ages  was  containrd 
no  special  code.  Whether  an  act  was  a  crime  or  n«»i  w 
very  largely  in  the  discretion  of  the  count  and  his  o»um 
The  ancient  customs  and  the  various  charters  \\tu\.  h*»«rv» 
fixed  certain  punishments  for  particular  acts,  and  in  tlii?»  wi 
the  punishment  very  often  determined  whether  thv  art  «i 
a  crime  or  merely  a  private  wrong.  Thus  hanging;  «i 
decieed  for  traitors  and  deserters,  decapitation  for  crfW 
forms  of  theft,  burning  for  witches,  whipping  with  Pi<*  f ^ 
tliost*  who  broke  the  peace  and  wounde<l  or  injun-d  cili*'^ 
and  so  on  (Noordewier,  pp.  805  ft  t*eq.). 

Prior  to  the  sixteenth  century  there  was  no  detinitr  cnai;- 
nal  code,  and  ancient  customs,  town  ordinances  and  ihv  tf>in(i« 
of  the  judicial  council  determined  whether  an  act  wafr  pi»W»- 
able  as  a  crime  or  not.  During  the  sixteenth  ceniun  thf 
Roman  criminal  law  was  appealed  to,  especially  in  tlir  (<<* 
that  was  practi.sed  in  Germany.  The  principle?*  of  the  Bt«** 
criminal  law  were  adopted  by  the  Cieniian  EnipeP»rk  gin 
modified  by  them  to  suit  the  retjuireuients  of  the  «Uy.  T^ 
Canon  law  was  also  a  fruitful  source  of  penal  law.  In  1-^^ 
appeareil  the  (\mstitutio  CriminaliM  CarUina,  at  lh»J  ""* 
the  Uvst  European  criminal  code.  Fnwu  these  Oenntn  *•"* 
the  Dutch  criminalists  borrowed  verj*  largely  in  *>nfcf  •• 
systematise*    their  criminal    law.      They  iueorporated  vit*"  ^ 
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m  of  the  Brnnan  law  a  great  deal  of  the  old  cufttonts 
(terniaiiM  and  FrankH,  and  where  their  own  law  was 
)nt  they  referred  U)  the  CiynniiiiUitp  Carolina.  Hence 
jitoniUH  MatthaeUH  wrote  a  treatise  on  the  criminal 
made  it  aR«4ume  tlie  form  of  a  commentary  on  >«ome 
itles  of  the  47th  and  48th  books  of  the  Digest.  The«e 
eal  witli  tlie  jjeneral  principlcH  of  the  Crimina  extra- 
ia  and  Crimimi  pablica,  and  with  special  crimen  such 
tm,  HtelLunvitoH,  coneiifwio,  &c. 

\  the  above  explanation  it  will  be  easy  to  understand 
n  der  Linden  in  liis  IuMtitateM  <|Uote8  as  authorities 
L  weight  in  criminal  matters  such  works  as  Leyser's 
Umes,  Bi^hmers  iJonHtitiWumfi  of  Ouirles  V,  Carp- 
Pnuiica  reram  CHmivaliiim,  and  Von  Quiwlorp's 
Itzf  des  Detftschet)  P^ivlichm  Rechtn,  all  of  which 
ritten  by  Cierman  authors  for  use  in  (terman  courts. 
kHon  is  l>ecause  both  the  (ierman  and  Dutch  crimi- 
started  with  the  Roman  law  as  their  basis,  and  inas- 
IS    the    (iermans    had     worked    out    their    system    of 

jurisprudence  liefore  tlie  Dutch,  the  latter  follower! 
Mrake    of    the   former,  making  such  alterations  as  their 

circumstances  recjuired.  Of  pure  Dutch  works  be- 
Uthaeus'    De   i'riminUnvt*  and   the   various  chapters  <m 

law  in  the  text-lxxjks  of  Grotius.  Van  Leeuwen  and 
le  Verhnndelingcn  nrer  dc  MiAtlnden  of  Moorman  and 
Mst»lt   is  piM'haps  tlie  l)i»st  known. 

criminal  law  of  tii»»  (^ifv  C/olony  is  st»t  out  in  Mr. 
1  Tri'dtrold'^  Hmidhii  k  nf  (^uhnnid  f^rimnhil  L*ttt\ 
iiniial  law  ol'  HolliiiKJ  was  followed  by  the  Dutch 
)f    South    Africa    with    suoli    imxliti  eat  ions    as    altered 
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conditions  required.  When  the  Britinh  annexed  thf  ('«[# 
Colony  no  alteration  was  made  in  the  criminal  law  I'ru^ijti 
numerous  statutes  were  introduced  by  which  thi*»  brmnffi  -f 
law  was  assimilated  to  the  criminal  law  of  Enc^land.  Pi*- 
criminal  law  of  the  Cape  Colony  ha8  therefort-  as  ii*»  U*7* 
tilt'  Roman-Dutch  law  of  crimes,  thouf^h  this  ha^  f.«^L 
hu'crely  modified  by  Imperial  Htatute  law  applicable  lo  iti* 
Colonies,  and  by  special  colonial  HtatutCH.  When-  crimen  irf 
defined  by  statute  the  definition  of  the  R^Hnan-Ihitch  law 
falls  away,  but  where  the  statute  law  is  silent  we  lui^r 
recourse  to  the  Roman-Dutch  law.  Thf  same  appiit^  !••  tin- 
other  South  African  colonies. 

In  many  respects  the  principles  of  the  Roman-Ihitch  {^am 
law  agret-  with  those  of  the  Enjjrlish  criminal  law.  and  wbt^ 
such  is  the  case  EngliHh  authorities  and  precedent«i  ar%-  f^*^- 
lowed  as  })eing  moiv  recent  and  better  adapted  to  rn<«irr?i 
society.  Where,  liowever.  our  principles  differ  from  tbc^r  "f 
Knglish  law,  the  latter  are  not  adopted  by  our  ci»arti>v.  Thf 
Roman-Dutch  law.  for  instance,  recofj^niftes  no  diHtiueti^ici  1^ 
tw<'t*n  fehmies  and  misdemeanours,  nor  between  principal*  id 
the  first  and  siHK»nd  degree.  In  the  scope  and  detiiiiti«*ij  'i 
tlif  crimes  there  is  also  here  and  there  a  ditfereocv.  tiii4i|^ 
oil  the  whole  there  is  a  remarkable  similarity.  Thw  »ir  4» 
not  know  t^mWzzlement  as  a  crime  difttinct  froui  thrft  urt 
with  us  many  of  the  technicalities  of  larceny  do  not  txi< 
F<  1  tlu'  difference  Ix'twt^n  our  law  and  the  law  of  Eiif;iA<^i 
1  rriVr  the  reader  to  Mr.  Morices  excellent  woric— AW»«^ 
'//"/   Rn)tuiri-Jhif<'h   Ijftw. 


APPENDIX. 


R.  V.  OEBHARDT. 

(A  (>»p3r  of  the  ree(»nl  of  the  above  cane  wan  kimlly  Kiven  to  me  by  Mr. 
L*.  H.  van  Zjl.  The  original  U  in  I>ati*h.  and  for  the  tranalation  which  follows 
I  am  iodebteti  t«>  Mr.  Advocate  H.  Ileitz  of  Pretoria.] 

Thk    pEOdKcuTioN    IN    1T8   EifTiRrrT   OP   Wm.   Qrbharot  for  TUK 

Ml'RDRK   OF   TUK   SlaVB   JoRlM    VAN    MOSAMBIBK. 

Pmceedingn  before  the  Honourable  the  Chief  Juatice  Dr.  J.  A. 
Tmter.  Knight ;  and  with  him  the  Honourmble  the  Councillom  of 
JoNtice  for  the  Settlement  of  the  Cape  of  Gkxxi  Hope  and  placea  under 
it)«  juriwlietion,  in  the  matter  of  the  Magistrate  of  Htellenboach  and 
DrakenHtein,  Mr.  D.  J.  van  Ryneveld,  prowcotor  in  criminal  mattem* 
tmuH  William  OebhaniU  the  accused,  for  grieToua  ill-treatment  af  the 
ftlav«*  Jorifi  van  Mosambiek,  which  resulted  in  his  death,  held  on 
Haturriay  the  21st  of  September.  1822.  at  9  a.m.  in  the  ordinary  CcHincil 
Chanber.  tlie  secretary'  of  the  Council  being  Hubstituted  in  the  abaenoe 
id  Mr.  Matthiessen  (on  account  of  indisposition)  and  of  Messrs.  Bentink 
and  Huissiniie  (they  being  busy  elsewhere). 

The  dtMirs  of  the  Chamber  l)eing  opened,  and  I>r.  J.  J.  Lind  in  hia 
empacity  a««  otKcial  agent  of  the  inagiKtrate  aliove  mentioned  and  the 
ihiive-nienti<med  accused  having  appeared  before  the  Court,  the  Court 
«kl  prayers.     After  which  the  agent  hands  in  : — 

{ 1 )  Hie  indictment  together  with  the  preliroinary  examination. 

<2)  A  list  of  the  witnesses  for  the  defence  and  for  the  proaeeiitioa. 

(^)  The  report  of  the  in<|uest  held  on  the  Mave  Joris,   together 
with  the  doc't-or's  fttntf  vn'rt^ni  certificate. 

1.     I.KOICTMKNT. 

Whereas  fnmi  tli<'  |>r<*limiimr}'  exumiiiatiiHi  hehi  by  tlie  Magistrattt 
Mt  th»*   liiJ^trict  «»f  StellciiU»Hi-h.  prumH*ut<»r  (having  obtained  an  order 
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<jit  ufTwt  frotii  the  CnmtidJy  Ajfimini^   von   WUlian»  GfUiwttl  i* 
to  hiiD  titat  ijfi  ToTHrUy  th**  lOth  f4  thtr  OMJddi  rf  ^^^ 
pwftTttH  eveniiijv  you  went  u>  th^  vinctAind  <jt  Uw  nvD  Ik 
Ei»  pftrt  iif  tlu!  fftm  Himiitui  VaW,  ciuiAt^  im  Uie  OraM 
being  Uif   property  nf  ^iHir  l^tli^r,  Juhwi  Wilhvi 
G<>bbard^  whpt^  you  fnutwi  rrruin  Uav^  of  4.  W,  L  fjvlik 
Jijtfj^ifj  in  the  viney^nJ,  tlwt  Uaviij  Hi^yrter  (iirtsvon^  in  tWarhs^ 
tfit*  ufnrrjciufl  J*  \V\  L.  CMihiu^k)  intonrntl  you  mi  your  *mfi) 
ha<l  thftt  dsy  chit*tijM<«J  otu*  *4  Ihr  ^\^m  n*i*u^t  JtA-tA  va 
iKHTAuse  of  hu  Iftcinowi  in  ilig^Dj^  iti  tJbti  viofywil ;  UtAt  « 
Went  to  tb»  4foT««aiJ  Jorit«  i-mii  UottunbwlL  vlio  v^  «ttll  Im^ 
with  Ui^  oUier  tdftvcM^  uirl  ur]t[<HJ  hliti  ii»  dl^  fiiMt^  tv4w4  tW 
JoHh  on  lu^counr.  ol  thr  w««ktir««  4if  tiU  nmantiiriitn  Mid  bsv 
was  uiUbeciibtoTD^td  to  thU  ktnct  of  woric  co«lH  oof  moaamjibth  ti 
snUKfftctiou),  ihereup^^n  lieoftOi^  ol  thin  yn«  li»d  bim  tiimwfl  vp*  ^ 
inmndt  oud  while  tour  «U«t*v  li«til  bun  duvo  tuci  viih  yunr  u«i  W 
thrK!«^  m](?CtiMtive]y  <ihutiftetl  hdn  in  a  muat  brttt«J  nunn^  mt  b*  v*^ 
I  body  with  ^uittoo  xtidtit,  and  out  yet  itifit«*jti  tif*rpwitii  ym  ly^mt^'^ 
verUin  of  tb*  slaves  to  tAk«*  ihr  naiH  JoiV*  to  the  *ipe  ei4Uf  w  •*^ 
to  ItAvt*  liitu  chartJiied  oliMtli  in  clut  pl«c«^  but  the  wd  J^vm  hKai>' 
latiger  «l>k  to  walk  on  ftooount  <if  the  former  rJuvliianBttM,  Iwi  l»^ 
supported  by  ihe  «niia  by  two  of  the  <tlttvtt,  ftnil  hwriog  tr«^«f«d  ^ 
dw.  di4tauc«  to  the  jaiJ  r«lUr  «ftuk  tlo^D  «i«d  ooorpWiMil  tWi  W 
couid  |{v  no  further^  whenfa|K>ti  tt>r  «Uve  Ntrv^alMr  took  bw  ^ 
hiA  aboo1d«r  fuid  carnwi  hini  up  to  tJw  ^aie  iif  the  liowaa»4b>  btf 
Wriui^  Map|M)nefi  by  npe  iif  tJ»e  «Uv«^  cmi  put  bin  dowti  i1m««    tfat 
yuo,  4mng  Jii>  InAnnneiM  and  tb«i  wmk  lOAte  wbensn  tJ»  w*  ^^ 
wui  novertbolMi  ordenid  him  to  br  dn^ffsd  mio  ihe  mid  wu^«A«, 
which  ww^  doDi?  tipin  yiiur  iirden  by  two  tff  tha  Wa%i^  &bd«A»^ 
«bkl  JoriA  iMd  been  drafqped  mtf>  tW  ^lUr  uo  bb  «bMn^^  ri^  thr« 
4iid  tlwii  by  mtidW}^Li|[ht  hwl  him  tlin^wn  ci|nii  tlie  sioiukI.  «^  ^^^ 
held  dawn  by  foot  «lA^m  yi»ii  rauwft  Jujb  bo  be  nrvvDy  cImoqh*'  <■  h* 
jKikfti  iMidy  by  tiH^  slave  Novamber  with  m«ity  ^trukn  U  aa  ^  bi^ 
aUiQt  four  f«M*t  in  bnticth  uid  «bd«it  lUx*  inch  tbkk  ,  tt^t  yiA  mt  ta«C 
Able  to  ijtiench  ytmr  nialignity  «i^n«t  thi«  ^U%e  gm^^  ti 
t|uion'  ntick*  i!ut«  the  mkJ  t^Uve  ineMtwhile  raaniaitiji 
tlitf  ground,  Ami  when  ibe  iiulnee  Mii*-k>  wrra  bnMaj|fat  tfe  m«<  «**^ 
JoHt  WW  Qooe  more  charttmil  tluwwitb  by  the  mid  ^t 
orttrm  no  U«  Mikod   body  in  «  wmt  bnitd 
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rnent  you  urged  November  with  threat**  of  puninhment  to  give 
e  JoHm  timny  ntrokes,  and  by  your  ordeni  wit  and  vinegar 
ought  and  thf*Me  you  caumHi  to  be  rubbed  in  copioUMly  on  the 
:  and  Hinarting  part«  of  tlie  Ixxly  of  that  Hlave,  and  then  you 
him  t4>  be  1)eaten  over  and  over  again  with  the  aforenaid 
stickn  on  th<»  partH  thus  rubl)ed  in,  ho  that  the  naid  nlave 
il  pHiMtiaU*  and  unconsciouH  on  tlie  gn>und.  After  thin  yiMi 
vinegar  to  lie  poure<]  into  his  mouth,  and  finally  lie  waM 
away  in  an  unconsciouH  Htati*  by  one  of  the  tdaven  and  put 
which  terrible  ami  brutal  ill-treatment  renultetl  in  the  death 
aid  Mlavf*  .IoHh  van  Mosambiek  at  about  H  oclock  on  the 
^  morning, 
in  i'Hse  the  invent igation  of  thiM  matter  iihall  Hh«)w  that  all 
ri  a4XH>rdance  with  truth,  then  will  you,  William  (»ebhanlt,  Ix* 
lilty  of  brutal  ill-treatment  of  the  slave  Jorin  van  Mosambiek, 
I  in  the  death  of  the  Kaid  slave,  which  crime  the  nmintenance 
utli«>rity  and  dignity  of  Iiih  Majesty's  Government  and  of  an 
ed  H\'Htem  of  justice  deumnds  shall  lie  punished  acconling  to 

Fiscal  Office,  1 8th  »///.,  \^'2'2. 

(Sgfl.)  J.  J.  LiNl>, 
Assistant  Fiscal  Officer. 


X     KkPOKT    of    THR    iN^^tUKT. 

his  the  I2tli  day  of  SeptemlM»r,  1S*J2,  at  4  oclock  in  the  after- 
•e  undei*sign»»<i  Committee  of  Heemracien,  Christoffel  •laotbus 
ml  Willem  Wium,  liuly  asNiste<i  by  the  first  swoni  clerk  of  tlie 
r's  ortice  of  this  town,  .lohan  (i(sifrie<l  Gabnel  Lindenljerg 
notary  himself  U»ing  otherwise  occupie«i),  and  by  the  tiistrict 

U«)l)ert  Shand,  at  the  rec|U<*st  ami  in  the  presence  oi  the 
te  of  this  district,  Mr.  Daniel  Johannes  van  Hynev*»hl,  officer 
t*.  on  t\w  do'laratioii  of  the  slav»»   I^tstiaan  van  de  Kaap,  the 

lh«*  K^'V.  .).  \V.  L.  (ffbhanit.  ma«i«»  U»fon»  tin*  honouniblt* 
t«*  tin**  iiiornin*;  Ht  11  oVlcK-k  .  .  .  **  that  his  ffllow-sUve  ,lori\ 
viiig  ivceivtNl  *i  c-ornrtion  on  llu*  day  U»fon»  yi*stenlav  at  the 
f   thf   ovtM-M***!    i>Hvid   H«'y<i«M\  and   lIu'H'aft^T   lieiiig  cluistiseti 

«>\»T  H;(aiii  by  tin-  oni«»rs  of  tli«*  son  «>f  the  said  (M*b)uinlt,  by 
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iiaiiio  William  Gebhardt,  expirtnl  ywteitlay  "  .  .  .  Iipt4>4[  iti^niw- 1«« 
to  the  farm  Siimms  Valey,  situat**  mi  the  Greut  l>nik«>n-T*'tn  in  v .n 
<li»»trict,  l)eh»npinj;  t<»  the  said  Kev.  Gehhanit,  anil  then*  iir-hl  ar.  :•.  ij^z 
(»ii  the  ImmIv  oi  H  man  i<leiititie(l  hy  tlie  *iaid  Kev.  Gebhaniu  «*••  w 
|iivsi*nt  at  the  inqueNt,  as  that  nf  i»ne  i>f  hi^  '<Uve's  hy  iihiip-  Ji»n*  a.am 
(lenrjre),  hailing  fn>m  M«»Maiiihiek.  ami  lieiii^  ahout  f'»rty-fi\«'  y-^r^  ■-. 
;iiui  after  the  Ixnly  had  lie<»n  deiiiidetl  thfV  i-aiii**  t*t  thr  n-r:  --»,  • 
that 

{ti)  On  the  Iwek  of  tin*  Ixxly  fmm  tlie  neek   il«'Vkii   t*-  Ihr    ..■^• 
(njjre  of  the  hiitt^ioks  there  were  t4>  U*  m^ii  Th»'  iimrk*    :  » 
ehastiseinent,  l>eiiis;  weaU.  noim*  of  wliirh  hii.i  h»<i«»-  t»i-     ■•-' 
skill. 
(A)  That  tlie  skin  of  tin*  Ifft  kne»*  wkm  oft*. 

('■)  The  heiul  haviiitr  Immmi  openeil  hy  the  saiti  suii;i^»n.  an  :    .%•  :  z 
l>een  minutely  examinwi.  nothin<;  wliate%»'r  w»^  th^-n  f-    • 
which  eoiild  have  Uh.mi  the  i-wusi*  i»f  the  dt-ath  "f  ?i»»  *-  - 
J  oris. 
l/f)  The    InmIv    Itein^^    (»|H^ue<l.    after    a    niinutr-    e.\amii.»t;<'i.    •!..  . 
nothing'  was  found  whieh  eould  have  eaiiH«*«i  a  «  i<l>i'-r     >•«'  . 
(aceonliny  to  the  statement  i»f  the  -said  -iir4»-»jii.  •x*}'  • 
slight  nMliu»s>  on  tme  of  the  small  intr-line%  «hi'*h,  n-  •'■►: 
the  Nil  id  »*ur:;i*on  jNisitively  state*!  i-tnild  not  ha\r '^'i. :.-.•»-:•• 
to  hiH  d<*ath  and   was  of  \fry  little  iiii|Mii-tMni-«-.  a*  .li*    v.i' 
tin*  siiiiiiarh  was  KIUmI  with  a  i|iiantity  'if  WHt«i   ij,i\»«:  •  * 
siiine.    wliirh   arconiin!^   to  the  statement   aU-v-  ii. ••!»!.  -r*: 
•Miiittrd  a  Miur  Miull. 
!'*>  Tli<'r»Mi|Min  thi*  hind   |»arts  havini;  U^en  o|ieni^i   and  f.tr*-* 

t*\a!ninini    it    \«a>«   found    that    tlit*    «h«i]e    Iwn-k    ua«    ;»*' ' 
hniivil   fiMin   tin*   nei'k    njrht    liown   to   ih»*    lnwe^t  •'ic    ' 
iMitli    hutt<N*ks.    moH'   e«|ie«-ially    alon^    th(*    luin«    trvi   '**' 
kiiiiK'VN  on  Uitli  sjiics.  ami  that  tlie  Imek  wa.*.  oiter^i  «:V 
rhirk  (■(i«i*;iilat«Hl  and  al.s«i  with  lii|iii«i  hlm«i.  twnrini;  xrw^ 
i*f  a    ti'rrihh*   iM'atiiiir  :   and    the  said   HUi^Nai    «tatf^i  v^'^ 
H'tranl  tu  thi'*  that   no  tither  eause  w«>  to  he  f*iinci  :?i  t-"* 
ho.iy  whirh  eould  ha\e  ivsultetl  in  liealli  e.\cr|>T  X\tt  Iw^Trsi 
^Oiii-li  hail  Um'Ii  .'nlministenHJ. 
I'liLilly.   till*   thoiri;   wu"*  ^htiwn   to   the  nuniiiisMuiiier^   vitl*   •^- 
'•'t     -.isiM     .I.a-i.s    ha<i    Inf-n    lieaten    in    the   cellar.       It    »»»   m*!^    * 
•  •\  Ill-Ill^   iHistffi  tiip'tht'i-.  and  U-ing  almut  an  inch  in  ihic-kn*^  *•"-' 
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t     fuur  feet  in  iengt4i ;   the  one  end  of  thiH  wan  smeared  with 

AiKi  hereof  the  above  Htntement  wan  drawn  up. 

Thu«*  done  at  tlie  a()ove-mentioned  place  on  the  day  of  the  year 

>re  Ht«ted. 

(in  my  presence) 
(8gd.)  J.  G.  G.  LiNDBNBKRu,  Hwoni  Clerk. 

aH  commiMkHiers, 

(8gd.)  C.  J.  Bribiw, 

W.    WlUM. 


CKRTIFirATK   OV   THK    DlKTOU    WITH    KK(«ARD   TO   TIIK 

P08T  MoRTKM  Examination. 

1  certify  liert*by  that  on  tliis  day,  together  with  a  couimittce,  I 
vent  t4*  the  farm  of  the  k<ev.  Gebhanit  in  order  t<.»  examine  the  body 
€i  the  <(lave  Joris  nnd  I  found  ah  folio wh  : — 

int^nkal  ej'amination. — Having  openeil  the  head  and  examined 
the  brains  and  niembraneH,  1  found  with  the  exception  of  a  nniall 
qiiantity  of  water  in  the  stomach  no  HignH  of  diHeaite  or  derangement. 

<hj  examining  the  thorax  or  cheHt  I  found  it  t4»  be  in  a  healthy 
eundition,  and  nothing  whatever  charaeteriMtic  of  any  diaeaae  wati 
Duciceabie.  Tlie  viscera  or  intextineM  of  the  abdomen  or  stomach  were 
e4iMlly  healthy,  with  thin  one  exc*eption  that  there  wan  a  slight  rednean 
aUwt  three  inclieH  in  length  c»n  one  of  the  c<mvolutionK  of  one  of  the 
vnall  inte*«tineK,  the  ileum,  but  this  could  not  have  had  any  hkUil 
cuci«ie4uenceH.  llie  Mtoinach  wan  perfectly  sound,  slightly  swollen  and 
cucitained  a  quantity  of  liquid,  clear  and  colourleas,  mixed  with  slime 
and  \im\  ing  a  sour  smell. 

Exim^al  f.ram%itat%on.  -On  examining  the  external  |iartM  of  the 
body  a  ti»tal)y  different  scene  presented  itaelf :  tlie  loins  sliowe<l  a  large 
iiiaxA  <»f  extravasated  bl<M)d,  congealeil  liquid  and  bruiMed  xinewy  sub> 
wtmiic^r^  ,  tlie  loins  and  Hinews  4»f  the  Uu-k  were  bruiMed  to  such  an 
^xt#-nt  tliat  their  tibren  in  several  placen  wiuld  not  l»e  traced.  Tliii 
tMitpi»ur  of  bhiod  and  liquid,  the  cleareHt  cxmsequence  of  a  ae\en* 
bruising,  extender!  from  the  hi|w  up  to  the  square  ninewM  of  the  neck« 
mbiK-  on  either  nide  as  fur  down  as  the  external  oblique  sinewn  of  tlie 
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Ntomach    there  were   hixNid    blotchen  of   (*«Mi^lat4HJ   hlmtil  uthh- 
different  bands.     The  whole  fleshy  and  hollow  sulwtAiiiie  .»!  vv 
indeed  appeannl  to  1)e  a  n)iiifonne«l  heap  of  <-«jainilat«^l  hl'MHt  .1 
and  sinewy  sul)Htance. 

After  the  most  minute  and  cai^ful  examination  **i  th*-  lur* 
parts  of  the  bo<ly,  I  found  no  signs  of  disease  or  diHonl**r  uhici.  • 
have  caused  death,  and  hence  the  inevitable  c*<  »nc)u.<«ion  1*  Vui 
slave  in  (|uestion  owes  his  death  to  the  destruction  of  the  ti^u-^  *f 
the  loins  and  adjoining  parts,  causing  such  a  weakening  *4  tfir  L-^r 
tution,  exhaustion  of  strength  and  agony  as  ^nulually  retMiv^J  t*'  •^ 
the  working  or  pulsation  of  the  heart  t4>  -juch  an  extent  rl»:  ■»•( 
result^ni  therefnim. 

(Sgil.)  RoKKKT  Sham*.  MI'. 
r)i«*trict  Surgf^'D. 

Finally,  the  agent  hande<l  in  the  internnratorieai,  upim  »h)<'  * 
accused  ha«l  to  lie  heaifl. 

The  secretary  then  publicly  read  aloud  the  abovtr-inentiiiiN^i  i>-' 
ment,  aft<»r  which  the  accused  was  infonned  by  the  H*Mi"uni'»l'- 1"?* 
Justice  that  the  ijuestions  whicli  had  l)een  hamle^l  in  in  jutlut-  *' 
reganl  to  the  matters  mentione<l  in  the  said  imlictnient  »i»u'rti  '■•  f 
to  him,  together  with  such  (|uestionH  an  the  judge  him<i«(*lf  iiiiiht  -J^ 
necessary.  Thos<»  intern)gatori€*s  wer»»  then  liande^l  to  ih»»  •n-j'^':  • 
answiM-ecl  as  set  forth  hereunder. 


KXAMINATION    OF   THK    ACCI'SEO. 

1.  Your  name?  Age?  Birth-place  f  R<^iJenoe  ainl  •K^iJl*"*" 
Johan  Wilhain  I/ouis  Uebhardt — 21  yearn  of  aijit^-hum  in  L*"*"*- 
resjdin;;  with  my  father  on  the  farm  Simons  Valey  -ii!anij«  "• " 
farm. 

•J.  Do  y«m  not  a<imit  that  you  are  Kuilty  of  havina;  Imitaiiy 
ti>»attNl  the  slave  .loriR  lielonging  to  your  Either,  in  the  iimii»y 
forth  in  the  indictment  which  has  just  been  rr>ttd  to  yini '     N" 

The  }u*cuse<l  having  pleaded  not  in>ilty,  therrapon  in  ai'*'**^ 
with  art.  49  of  the  Criminal  Ordinance  tlie  witnonwfji  mrrr  cmlW<L  (■ 
those  whos<»  evidencf>  is  includeil  in  the  preliroinarv  exaaiin*t>«  ' 
th<»M«»  calhnl  later  on  bv  the  ac*cuse<l.     Firnt  of  all  the  witn^**  ^* 
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ri  were  heard,  hein^  called  in  one  after  the  other,  and  they 
following  statements  in  the  presence  of  the  accused. 


>y  the  CVmnsel  for  tlie  pnjHecution  in  tlie  matter  of  the 
ant  fiHcal  otticer.  Dr.  J.  J.  Lind,  repreiienting  the  Magin- 
(»f  StellenUiMrli  and  DrakenHtein,  D.  J.  van  Ryneveld, 
ial  officer,  versus  Gebhanit^  the  accused  in  the  above-iuen- 
li  criniinal  matter. 

irahle  Sir  and  (tentlemen,  -The  crime  which  in  now  being 
pd  hy  tins  Court  in  one  which  han  l)een  perpetrated  im»  often 
hat  the  welfare  <if  thiw  colony  demands  tliat  it  Hhould  Ije 
»uiiiHhe<i  in  order  to  nerve  as  a  warning  that  one  cannot 
aikI  with  impunity  take  the  life  of  a  slave  and  felhiw-being. 
tion  c»f  thene  [>eople  is  alreaily  pitiable  enough.  Im  it  then  to 
k1  still  worse  by  ill-treatment  and  brutality  on  the  part  of 
ed  over  them,  so  that  they  ai*e  really  treated  as  if  on  a  par 
(•  animals  t  X<».  Hcmourable  Judgea,  the  gentle  and  humane 
e  colony,  the  kindly  feelings  with  regard  to  their  lot  on  the 
<»  Majesty's  (Jovernment,  will  not  |)ermit  these  beings,  who  are 
-creatures  and  fellow-men,  to  he  ill-treated  without  reason  ; 
>nly  ill-treate<l.  but  most  cruelly  done  to  death.     Who  would 

feelingly  on  seeing  lx»fore  him  one  of  our  citizens  who  had 
Im*  beaten  t<»  death  in  a  most  cruel  manner  a  defenceleas  and 
it*ing  entruste<l  t(»  his  care,  who  had  even  stained  his  own 
inds  which  he  sluiuld  have  used  in  tlie  defence  of  this  being — 
hUnni  of  this  |KM»r  creature  !  It  is  not  necessary  to  call  the 
of  your  I>4»nlship  iitid  the  Honourable  Gentlemen  who  are 
^  in  this  matter  to  the  enormity  of  this  crime:  I  am  con- 
at  you  have  each  and  all  bet*n  det*ply  t4mched  ;  a  holy  duty 
I  y<»u  hither  t<»  watch  mit  only  over  the  well-being  of  Chris- 
in-i'  men,  but  t»\er  tht*  well-lxMiig  also  of  the  slaves  speciall}* 

\*>  yniir  cjiiv  :  ynii  wntrh  «»vrr  their  fate  as  fathers  and 
luMi   truly  hard  l«»t. 

[Tf»nr«*.  Ml-  rallHM  tlu*  brutal  i-rinit',  Isn-aine  known  to  the  Magis- 
\\i'  iii'*trict  of  Si«*lli'nl)osch,  nvIiom*  repn*sentativr  I  am,  an<l 
:nHt«n<*#*s  havt-  now  Ikn^ii  lutm^ht  l)efoiv  your  Ix>nUhip  ami 
»l»'  <ientleinen  fur  trial. 
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The  slave  Bastiaan,  belonging  to  Johaii  Willem  Liviwich  i«fbhi 
the  father  of  the  accuned,  infonne«i  the  mairistrmte  on  th**  IJi 
September  la8t  that  his  fellow-slave  Jons  van  MoAambiek.  aftH*  fir 
all  having  receiver!  a  beatin;;  from  the  mana^r,  David  H^y«iff.  -^ 
10th  of  Sept<»mber,  hail  been  chastised  so  severely  by  th**  acm^i 
he  <liefl  from  it.  Tlie  magistrate  immeiliately  on  PPi-eivini:  thi* 
plaint  summoned  two  heemraden  as  a  committee  in  onl^  •-  ••> 
further  particulars  fi'om  the  said  slave  Rastiaan.  When  thi«  v%. 
the  maj(istrate  on  the  same  day  ordered  the  two  heemni'l**n  a&. 
district  sur;^<H)n,  Rol)ert  Shand,  to  hold  an  inspect i«»n  im  '••^.  »& 
incjuest  with  the  ma$;:istrat4*  as  presiding  offii«er  was  held  at  ijj^-ftn 
the  siiid  Johan  Willem  Lu<lwich  Gel>hanlt  on  thedt^th  "if  ih*»  '•li*'-! 
and  the  condition  of  his  bo<ly.  This  tof>k  place  on  that  vfr\'  lUv  y  ■% 
4  ocliK'k  P.M.,  and  the  commission  having  ciMnpletwl  their  I'l-**' 
tions  they  reported  as  follows.  [The  i-eport  of  the  in<ju»^t  i-  ?• 
After  the  return  of  the  commission  appointee!  to  hold  th»*  in«iu^* 
maj^istrate  i»nM't»e<le<l  on  the  following  nM>rninu  with  tlie  •'\«iTiru 
of  the  witnesses,  and  after  all  the  witnt^SNe^  who  were  pr*-^?:*  ■ 
tlic  crime  was  |^M»rpetnite<l  had  been  heani  the  further  pr^-lsn' 
invrstii^ations  were  ma<le  and  sent  hither,  and  U|*»n  them  an  -p** 
anf»st  a;;ainst  the  accusi^l  was  asked  for  fn»m  y«iur  Ii(»nl«hii'  ■»■'• 
Honourable  (lentlemen.  This  order  was  grantiNl  «»ii  the  l»»:Ji  < 
tei!il)er  last,  and  at  the  same  time  the  case  was  m^  d«»wn  i'*' 
to  day.  From  the  evidence  i^iven  by  the  witness**^  it  clenrlv  ill' 
tliat  the  cin-uinstanceN  were  iis  follows:  TowanK  evening  ■' 
iDth  of  SrjitomlMM-  last  the  accuse<l  pn)ce<»tle«l  t«»  the  \iiieyan.  ■ 
tatlit-r,  Joiiaii  Wilh'in  Ludwioh  Gebhanlt.  wheiv  et^rtaiii  •;a«"  ' 
liiisv  •liL'iiinir.  He  there  iin-t  a  eertain  Da\iil  Heyder,  wl»i»  ».*•  •* 
xri\  ire  nf  his  father,  anil  wlm  was  platvtl  over  the  •ila^r^  **  •-!' 
irinleiit.  The  latter  informisi  the  accuseil  on  hi-  arnvHi  :Ki»*  *" 
tli.ii  inoinini:  lH*aten  the  slave  Joris.  alias  <t»i»ri;e  van  M-"***^ ' 
l»»-iaii^«-  In-  was  lazy  and  stubUirn  while  diguing  in  iIm»  \ifi-y*ni 
a«-.ns«..l.  who  did  nnt  s^fui  to  In*  (gitistie«l  with  ihi*  chiK*ti'^»^- 
•  •iii-.'  \\r\i\  t.»  till-  sai«|  slave,  who  was  then  bu*»y  •litf^in;;  in  'J"  ■ 
y.iid,  .intl  urui-M  him  to  work  faster,  althouifli  a*  has  ap|tt^rr»i  fr* 
't  iJi-iiM  lit-  of  the  uitiiessrs  the  d«Hf»ase<l  was  weak  and  ii"f  ft''*** 
thi--  kill' I  «►!  vvMik,  WJH-ii  the  acrusetl  saw  that  ihii  4a*'  **' 
\«  '-ik  as  tasr  a-  the  f»ther  slaves  he  attribute*!  it  to  sulkine^x  **►'  • 
«»ir    iiHiniiiTiL:    rnTi»   the  ii-al  vaiist*  h«»  niilenii   him  to  U*  lhi*»»«'  >- 
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onnd^  to  be  held  down  by  four  slavey  and  to  be  chastised  three 
in  a  brutal  manner  on  his  bare  buttocks  with  quince  uticks, 
were  renewed  during  the  beating.  After  thia  beating,  which 
ready  weakened  the  naid  slave  Jorin  very  much,  the  accused  was 
t  satisfied,  but  ordered  JoriH  to  be  taken  to  the  cellar  and  to  Iw 
I  there  once  more,  whereas  the  said  Klave  had  not  given  the 
Mt  cause  either  for  tliis  or  for  the  former  beating ;  on  the  oon- 
his  condition  after  the  chastisement  was  such  that  the  p<ior 
re  coukl  neither  walk  nor  speak.  Nothing,  however,  Hatisfieil 
utality  of  the  accused  ;  the  slave  Joris,  supported  by  two  of  his 
•laves,  wan  le<l  to  the  cellar,  there  to  Is?  l)eaten  once  more,  but 
(  ctmif  half- way  he  was  no  longer  libl**  to  stand,  ami  intinuiteil 
» one  of  hiM  fellow-slaves  who  had  held  and  supported  him,  ami 
tliem,  the  MJave  Noveml)er,  convince<l  of  his  weakness,  t4K)k  him 
shouUlers  and  carrie*!  him  to  the  gate  of  the  homestead  :  arrived 
le  put  him  down.  Tlie  accused  hereupon  came  up,  lookeii  on 
ndifference  and  continued  in  his  cruel  resolve  to  have  Joris  beaten 
nore  in  the  cellar.  This  want  of  feeling  and  this  grueNome  in- 
nee  at  imce  pnxrlaim  the  brutal  character  of  the  a^^cuned  :  he 
lefore  him  a  creature  in  this  pitiable  c^mdition,  who  at  that 
nt  could  not  hav«»  l)een  guilty  of  disobe^lience  or  of  any  crime  not 
the  very  lea^t.  The  accuHe<l  cannot  say  that  this  slavt'  was 
niing  t4>  \)e  ill  or  weak.  It  ap|»earN  but  t<M>  clearly  from  the 
ice  of  the  slaves  November  and  Oeduld  that  Joris  wa**  quite 
?  to  walk,  and  for  that  reason  lia4l  to  \ye  le^i.  So  weak  waM  he 
VovemU'r  ha<l  to  take  him  on  his  shoulders  while  Getluld  sup- 
I  his  hea<J  :  the  S4'vere  ehastisement  which  hail  already  been 
i<ttenil  to  the  slave  in  the  vinevanl  by  the  aci*U9ed  himself 
(.*e<l  a  stnt«'  of  eollaps«%  and  the  ai-cuHe<l  nmst  have  been  4^>nvinced 
*.  Hut  this  <li(i  not  move  the  aecustnl  from  his  cruel  resolve:  n<», 
>ught  only  of  devisiri;,'  means  for  punishing  ami  ill-treating  him 
lore  rruelly.  He  oniere<i  him  to  lie  dniiige<l  into  the  (?ellar,  and 
tlii«i  rruel  nnler  was  rarried  out  he  was  dragge<l  aloiii;  on  his 
ih  iiit4»  till*  rfllar  and  there  tin*  further  <lial>«>lieal  oni»»ltv  v^a^ 
■*!.  Tip- jiiru'*»*(l  Mulrreil  hiui  to  U'  throuiMJoun  and  eoiniiiandfsl 
ivf  N«»\#'iiilH'r  to  rhastJM*  him  hrutally  nn  his  nake<l  lnuk  with 
lii<h»  tb«»ni:  whirh  has  Ufii  pnMhicoi  for  ins|»«M'tion  to  vour  I^»nl 
ii(i  t«»  y«Mi  'MiitliMneii  uf  the  C'ourt,  The  s4»\i»ritVof  lliis  rlm^tisc- 
apjwars    Hufticieiitly   fnun    the  e\ii|<Mice  t»f  the  slave   NovemU-r, 
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who  admits  having  adniinistercHl  it,  whilst  the  otlier  <<]a^r^  »)»•  b. 
|»ivseiit  corrolKM-ate  his  statement.  Tlit*  very  iiiHtruineiit  it**'lf  i*  pr 
(if  liow  terrible  this  chastisement  must  have  k)een.  Hut  th^-  ann* 
had  not  yet  fomplete<l  his  inhuman  cruelty.  N<i  *  h**  wi»ih«^  u*  rj 
the  unfortunate  slave  done  to  d(*ath  :  he  ordei^e^l  fre?»h  quiniv  -li'i* 
l)e  })rou«;ht.  and  once  more  hail  him  l)eaten  on  his  Imn*  Viark  .Vrr)«-.< 
then  he  did  not  tlnnk  that  he  Iiad  tort«re<l  him  vuttirifntly.  fir  Ir  «• 
for  salt  and  vine<j:ar  ami  caused  almost  a  bucketful  f»f  the  UtNr  n\:\ 
with  siilt  to  1m»  rubl>e<l  int^i  the  lacei-atinl  |KirtM,  and  aft«T  tluit  br  *, 
,lori»»  l)eaten  apiin  a  cruelty  which  even  the  m<»^t  biirl.iiiP>a*  j^r^ 
c<»uld  not  c«mtemplat4*  without  aversion,  a  brutality  whicli  i-a-f-  'i 
honour  u{Min  humanity  and  causers  man  to  sink  down  to  ihv  l^-^'l  -4 
In'ast.  This  chastisement  carrie<l  on  in  the  i^ellar  )»y  candle-li;:^:  1a*' 
for  {iU»ut  tw«»  hours.  T«»  sjM»nd  alni4»st  two  hourv  in  t«»rturinj  •-••un 
a  felli)>\-lHMntr  is  the  work  of  a  iH*rs<m  <iead  !•»  all  f«*fliii;,'s  ,  f  .iii-i. 
a  iH'i-soii  wh«»  treads  under  f<M»t  the  laws  (»f  natun*.  The  ill  u^t^i.  •- 
tunnl  an<l  unc<mscious  slave  was  conveyeil  to  a  U^l  by  -.Tir-  -t  ■ 
ft'llow-slavfs  and  left  to  his  fate. 

Th»' r»)nse<juence  of  this  terrible  chastisenient  ami  t*»rtnn:'  uri  i»*ri;  ■ 
by  the  sjavr  Jfiris  was  that  on  the  next  mornint;  at  aUmt  *  "I' 
d»*atli  releaM^l  and  set  fi-ee  the  unhappy  .loris  van  M<r«Hnibifk  fn-n  ' 
unfnrtniiate  and  pitiable  condition.  This  picture  i^  a  tnie  -f^i^n* 
the  way  in  which  the  crime  was  committe<l,  and  it  ha^  lie^n  v..j  ! 
f<)r  bv  several  witnesses,  who  at;iri»  to  the  fiU'ts.  'Ilit-M*  witin-**^  j 
».|a\»'s  partly,  it  is  true,  under  the  contn»l  i»f  the  Hc<'UM'«i.  Sh  mi!-: 
for  that  reason  reject  their  evidence  f  If  s^i,  hi»u.  Hunoumblf  '"-f 
mm  an<l  your  I^U'dship.  could  this  crime  ever  lie  pn^^t^i  P- 
witn<'^M>  alont*  were  prcMMit  when  the  crime  wa.s  perpetnit«<ii.  At«:  i 
therrtmi-  tin*  only  witness's  whom  the  judires  have  t«i  a«»M«!  :J»«'y^ 
dt'ridinu  thi»*  4'ast*.  Thr  aceuseil  )dms(*lf  has  iwllevl  ^f-Vfral  4  rK« 
.slav«'N  ;iN  N\  itn»»ss4's.  If  it  wen*  that  tlie  fa^'ts  statt^i  had  U-en  titKiMf 
til  liy  only  one  or  twa  of  them,  then  one  mi]|;bt  |ierha|rh  d'*uiiT  - 
vrrarity  .if  lln*ir  t-vidence  and  hohl  that  thev  were  int!ueni>«i  b\  :♦• 
li;ttr»'d  nf  the  :htumm1  :  but  no,  there  is  a  cniw<I  nf  witneH^*«  «K- *i 
tIm-  iI.nmI  .  oiiimitiefl,  anil  the  cin'umstances  have  b»«<>n  minutrly  •: 
«i.n-i^t.uTly  rflatt^l  Ity  all  of  them,  so  that  with  repird  l.*  !hi*  TN* 
ran  b.  ?!..  |Mi>^il>U*  doubt''  in  the  minds  of  the  juflipt^  Thi*  *tu 
ippiMi-.  iiiiire«»\er.  ruiirliisively  fnmi  the  futtit  mifrt0'm  fianiirvin 
wlii.li  ^tati-  and  prove*,  that  the  slii\e  .hiris died  f nun  thr  oin^c^iKO' 
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if  Ui-trp«ttneiit.  ThiK  ill-tn*Htinent  wan  committed  partly  by  the  ac- 
!«Hd  with  hiH  own  handK  and  partly  at  hiH  beheMt,  and  he  must  there- 
biY  he  held  guilty  of  the  crime  with  which  he  in  charged.  It  would 
»  annecemar}'  to  delay  the  judgeH  with  an  explanation  of  the  theory 
if  eridencf  in  criminal  caHen  ;  it  all  dep(*ndN  upon  the  judge  aa  to  how 
■•ch  belief  h(*  nhall  attach  Ui  the  witnesMeH  and  other  evidence  pnn 
loeed  in  a  criminal  cane,  and  with  him  reKtH  in  thin  cane  the  deciMion. 
[lie  crime  with  which  the  accuHed  ix  charged  in  the  indictment  rettts 
n  th«*  Htatements  of  witnetiHi^  and  other  evidence  which  iH  of  iiuch  a 
lAture  that  thei-e  can  Ix*  no  {xmMible  (i(»ubt  in  the  minds  of  the  judgea. 
rhe  law  of  the  land  has  ftxcHl  capital  puniHliment  ah  the  punishment 
iir  thi»»  crime,  and  on  account  <»f  what  ban  been  said  alone  we  now 
Mike  the  following  claim  and  declaration.  Wherefore  and  for  other 
CAwm^  which,  if  nt*ce»tMarv,  can  l)e  brought  forwanl,  the  Officer  of  Jua- 
ice  ms  plaintiff  clainiR  that  the  accuse<l  be  condemned  by  a  sentence  of 
tMir  I^trd^liip  and  Hcmourable  Gentlemen  t4»  be  taken  to  the  place  in 
rhich  it  is  cuHt<»inarv  here  to  carry  out  criminal  Hentencen,  an<l  there 
taving  l*een  handeil  oxer  to  the  exei'Utioner  t<»  l)e  hanged  with  a  rofie 
ound  hi**  neck  until  death  follows,  and  that  the  accused  be  condemnc<i 
o  pay  the  ctjst**  and  ex|>enses  <if  thin  trial--<»r  for  alternative  relief. 

(Sgd.)  J.  J.  LiND. 
Assistant  Fiscal  Officer. 


»efen<*e  in  the  matter  of  William  G«»bhardt  versus  the  Magistrate  of 
Stellenl>«»H<«h  and  l>niken>teiii.  I>.  J.  van  Ryneveld,  Officer  of 
Ju'^tii-e. 

Vour  I>i>rd.Hliip  an<l  Gentlenien,  Att<ii  ft  altrram  partnn  i*<  a 
iiaxim  which  ha?*  W'vw  m»  carefully  instilletl  into  every  judge,  and 
rhich  this  Hi»nourable  Court  ha.H  followe<i  so  religiously  that  it  is 
loHMt  unnewjiHar}*  to  i-epeat  it  Ijefore  the  trial  of  a  case  of  such 
rn|H>rtanc«*  as  the  pn^sent  (»n<\  which,  though  {tainted  black,  ims  never- 
Im-1*^'»  h  brighter  ^ide  us  well.  I  say  this  wuX  in  onler  to  excuse  the 
4<'u<4^i  from  all  blame,  but  in  onler  to  fi*ee  him  in  the  minds  <»f  the 
U'ijce^  fn»m  the  Huspicion  that  he.  ft>r  whom  from  the  Nery  U^ginning 
Jl  |ii>--»um|»tions  should  |)lea«l  both  as  ivganjs  the  erime  ami  ai*  n* 
(anl"^  the  punishment,  i^  on  a  {mr  with  th(»st*  wilful  evildt^rM  wlK^ 
irsanlh'Hs  of  all  laws,  takf  ii  (h'liiiht  in  and  get  a  living  by  munier, 
•«»bl>ery  and   plunder.       Without    U^ini;   leil  away   by  «»ur  feelings  or 

vv 
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without  tryicK  ta  work  ttjKin  th*  rn*Htitc«  of  lb<p  jodj^n, 
di^ttnrliMt  bt  tlir  iiwp4n)ipiri&||  cUitn  of  t1w»  0(ll««r  «tf  JiMliMt  Wflrt 
^'Almly  inqviirp  wh#tUi4*r  m  iJi**  citj*  h*>ffirH  us  ihr-  attjuawj  bpAr^ 

't^^^uuvr  c*nn  U<  ^nuit^«  unrl  then  ih«>  iilfls<v  ^11  ^  c^avm^mi 
am,  thftt  ihir  ucc^uftetlf  Itttwrver  wtxjoj^ly  lie*  mmy  Iwfcv*  MflP»l  im  ^^ 
tbplcHH  nfit  Ui  fmind  ^^uMr  fvf  tliAi  rrimr. 

Ill  rotiddmtiib^  tbtD  pDftir  th^  jti4^^  will  notm  finrt  «4f  dlibttfl 
Jttiimtim  mM^M?^i«M  lUf^f  i»  iini  fm*  frun  t^Miwmmm  wkM  iw^tto  i 

VhAt  ih^  d€)cU\T  fnuip)  ^ympfoifi^   ^hirh  hn  Itimim-b  w«j«iVi  Mm 

the  cifeuiiiHtaDoe«  ^f  tW*  cmp  tMt  on  tW  ntwwwni  vi»b*«^  f 
^)av«»i  w)if^  w**t^  all  uit«lt*r  Ilk*  i-it|itntl  of  Um^  A^oaed^  «]»!  w  i^wa^ 
mil  wrll  tlis|HiivNi  ut  litm.  fjH  D«>  iflntliovMfv  f  >r  «  n»o<Mnl  «l^o  d 
tbea^  circuinntaticA  to  cppmr  nm  IvUrk  a^cm4  tKn  4crqvti  •»  tl» 
|>ro0ei-iit'rir  v^Uhn^  tlieu  tj)  App«ir«  t^vra  thm  tlMf  wgoU  pM  «^ 
him  ft  munJtTfr;  imy,  evtfti  if  M  thi«  ww^  bck  Ji^r  JjwMi^-w^^ 
mtttiy  fuH*  whi«h  iiuhtAt«^  n|[Ali>vt  ihr  i^nduvkm  tlwt  Iw  b  t^^ 
Htioh  A  >i«^riou%  criiiifL  Hnw  tnvdi  tli*^  mnrn,  ttifb,  will  tbi*  tv  ll»^ 
aft^r  your  U>rH*Jiip*  have  ^v«n  y^«if  4tt«ntiub  w>  «»th  nfrm^i^ 
UA  pJ^^Jifl  fnr  tlu*  aL*rm«HL  For  «t^infllit*«  iAki%  IK  lu  ttimil  tM^ 
tinfortuDAtr  i|«i«U)  iff  thr  n\mvr  Jms  (Jwu  G«iri^  ww  ww)  <^ 
liy  Uif^    rhiwtijMMDPm    which    h#    hjul    rrcrii-ieH  iw*  *^* 

wht*thff<r  thiH  HCE  UAiti  \m  elMdflMl  ■mitnj;  TJ>^  A^"'  4^dm^    h^ 

beeb  prov«(f  tlut  the  iil*v«  JarU,  ulbrrwu^  «  ttrrm^  UanJ)  %^^ 
wodt  ^H^ry  Jjizy  anJ  loth  tn  woH:  «m  ihc  MHh  ^^  thi*  nt^itlt  ft**^  ^ 
atwFUor  irf  thp  Ac?i.tiM^l«  thiit  betnj;  KJkhortmJ  iwy  tW  t«qp«**^* 
n.  Hoydrt",  to  work  Iiarder,  he  1»ul  inide  fun  -rf  hia»,  mkJ  WMt^^ 
Ik  }dtx^\e  nUp  )i«  )miI  cwititiduerl  ib  lib  toiinitet  mnd  K^t  «vv«  Ai^* 
tlm  ^uprnntftn^lmttT  Jitx)  e]«|ip«iig  hb  faAmU  h«l  timti^  W  ^ 
lM(t^  fi^t  lh*l  11  wwv  neccnarj*  to  report  tfab  to  iKp  Mi«i4l  «**  * 
thf*  miiniii^  of  hk  tnthiv^  Cum,  im  hte  ^nivvf  ii  tlv  ^rttt* 
itufcti  t  tiw  phigT^^  fif  tho  wiirk.  Thir  nmntt-tMtM*  ^  A^' 
Aimotti^  «  itH  of  «udi  «Uv««  «)eiiww]eil«  tb«f«fnTr.  tUl  W  ^^^ 
ptiuUlit^J  fir  thv^  awl  thu  |Miiitiihiiii*i>t  faxik  pWr  fttvi  W  ^ 
Mil  In  m  AWiilier  «nd  irith  «>  tn^trummt  by  fsit  nii—  «^^ 
JinH  i*unM4qu«itJy  ni^thfrr  hN!ao«i«  nf  tlii^  citvtiimrtaM' 
thr  bwtinif  mir  im  JMTiMiit  i»f  Uk*  4evr«nty  ilttjnsei  mm  Um^ 
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udi>nHl  itH  jo'iJty  of  any  unlawful  act.  And  when  this  slave  there- 
in pretended  not  t4»  W  able  to  walk  the  accused  could  ancribe  it  to 
hinj;  else  than  those  clever  tricks  which  this  slave  ha<l  playec}  off 
the  accuse*!  so  often  l>efore,  and  for  this  reason  he  had  him  punished 
i  manner  which  surely  <loes  not  merit  that  t-errible  accusation  and 
m  which  the  prosecutor  Jias  made  a^inst  him.  All  thi«*  will 
ear  to  tli«*  jiidj^es  hy  means  of  the  following  points  in  the  defence, 
ch  counsel  for  the  accuse*!  herewitli  takes  th«*  lil)erty  of  bntiifing 
rard.  While  considering  this  matter  the  judges  will  surely  Ije  mind- 
of  the  pn»cept  containinl  in  **  l>»x  14  fTad  T^eg.  Corn,  de  Sicariis** : 
mnfiftriijt  vitiuutatt»m  tton  ^j-itutn  ttft^rJari  deh^re^  which  precept 
f*n)  in  his  Orado  pm  Mifotw.  ix?minded  the  judge  of  in  the  following 
xfe:  Xon  "xituM  rn'um,  nfd  hominttm  rotutilia  rinfiicnnhtr.  Mind* 
of  this  l«*vson,  the  judges  will  now  investigate  witli  me  whether 
lie  committing  this  <iee<l  the  accuse<l  was  imbue<i  with  such  a 
mixum  or  jm^jMmtum  tM'ridendi^  or  whether  from  all  the  «*ircum- 
nces  Huch  an  *tnimuM  tn'cid*'ndi  does  appear.  If  it  does  not,  then 
a  matttM'  of  cours<»  the  pn)secutor  must  fail  in  «»stabli«<hing  hin 
Lin.  Wc  know  that  a  slight  but  very  important  distincti<»n  sh<»uld 
<irawn  with  ivgard  to  homiridia,  for  homicidia  committ4*«|  with 
pa  hifti  are  not  on  a  par  with  homicidia  d*tf*ufa,  and  cannot  l)e 
lishfd  with  death.  Vid*'  Voet,  i^omm^nt.  fui  jf\  tui  L^y,  Corn^iintn 
•Vcarit/»,  S4W  9. 

<f')  Tlii**  Ijeing  ho,  the  judge  will  notice*  first  of  all  that  the 
osed  at  the  In^ginning  was  doing  what  was  lawful,  foi  on  ufOMint 
th«»  la/iness  and  stubl)ornness  of  th«»  slave  .loris  or  <»»N»rgi*  lie 
'  a  lawful  reas4ni  for  punishing  him,  ami  thei'efoi-e  he  is  not  guilty 
••oc«)unt  of  the  chastis<»ment  its«»lf,  but  only  Invause  of  ext^ess  of 
'*tisement. 

Rver)'  excess  makes  him  guilty  of  rn/fM  fntiu  but  in  no  way  of 
**  or  malic*e  aforethought.  Hence,  Un\  even  in  Knglish  law 
•^^^  in  ehastis^»ment  is  not  l<M>k(Ml  ufxm  as  mur<ler  nor  punish»nl 
^Urh  (HIackstoiie,  l>k.  »,  chap.  14.  p.  iW  :  **  Hut  if  the  person.  s«i 
^•»k«»«i.  had  uufoitiiiwitely  kilhsl  another,  by  U'atifiLj  him  in  sueh  a 
^n»T  Ji>  shtiw^si  only  an  iiil«'iit  to  cliastiM'  and  nt»t  to  kill  him.  tli«» 
^  •^i  far  •••ui*^iders  tli»'  jnuv^K-ation  t>f  cniitumejinus  l»«'ha\i«»ur  a»»  t«i 
^u«l;;»-  it  only  manslaugliter  and  not  murder.**)  S<»,  too,  in  om  law, 
M*iv  jiei-mins  liad  attark'^l  «>thrr>  with  niuixlerous  weapon*^  aii<l  in 
rw|   th»*m   so  >«'\ert»ly  tliat   death  resulte<l,  yet  as  it  app»*Hr»sl  that 
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they  only  iiitendpfl  to  injure  aiui  iu»t  to  kill  they  wetv  ii«»t  y.uK*' 
with  (leiith.      Vide  Crim.  Adnt^Zfiti,  No.  (y^. 

{ft)  Secondly,  it  is  worthy  of  mention  that  the  m.vu^'Ni  aV\  >4 
nuike  use  of  a  niuitlenms  or  dangerous  Wf^|K»n.  but  only  of  «urh  u 
<»ne  a.N  is  usually  made  use  of  for  chasti.s<*ment,  and  foniii  •Iik-ii  U'.i 
results  have  never  Ix^fore  folhiwed.  A  hoi-sewhip  or  thin  t|Uini"r  -^i" 
are  not  elassifuMJ  am(»ng  malieious  instrument v  Vid^  {.\Tyt*M\.\ 
chap.  3,  SIM'S.  ,s  and  11. 

{c)  Thirdly,  the  number  of  strokes  was  not  such  as  t<»  chiw  \\^'J 
all  the  witnesM^  declare  unaninumsly  that  the  iM'atinj^  in  the  Mirr^ 
was   n(»t   s(»vere,   an<l  that  the  In^atin;;  adniini^ten-d   in  th**  f»-iU' ?  | 
I>astiaan,   and    mentione<i   as   the  stn-erest.    wji**   only    !.*<*.*   'tr«k»>. 
num)H*r  which  can  suivly  not  Ih»  liMtked  up*in  as  fatal.  »li'n  a*  »- 
know  in  the  military  or  marine  service  700  t**  HH»  Htnik*-*>  »i'h  ■?" 
nnl  and  with   other  far  more  dan;;eit>us  instrument**  are  nft»-!i  v:?- 
nistertHJ  without  fatal  ciinsequences  to  a  white  |iei-s4 in.  wh«iM' *kiri  ;•  J*^^ 
more  tender  than  that  (»f  a  black. 

(</)  Fourthly,  it  apin^ai-s  that  the  accusetl  only  de?»in^l  t«'  i-rm' 
ami  in  nti  way  had  any  an  nuns  ttcrid^ndi  fnmi  the  fHCt  ih**  !• 
jKisitively  forbade  Noveml>er,  who  administereil  the  cliAsti^mrti*.  ' 
strike  <in  the  ."^ins,  wliei*e  a  stroke  mi^ht  !*•  ilan^eniu^  "Tif  '•'' 
slavt'  (itniuld  voluntarily  stated,  and  his  evideno*  destr**-*  -^n*: 
ln-rein. 

(*  )  Fifthly,  wc  have  it  in  evidence  that  aft«'r  the  eha-tiv-njrr.'  ' 
s|HMially  ordere<i  the  slave  .Ian  to  cai-e  for  the  slH\e  Jori*  •»■!  ••■  ■ 
mini^ttT  *^urh  nuHli<*int>s  and  ap|»Iy  such  rem«'(ii<>>  an  Xnr^X  tmi.  *> 
injuries,  th«'refor«*  no  annuntt  ttccid^ndi  can  lie  t?ierein,  Whrrt 
addition  to  all  thcM*  ciix*umstaiKt»s,  which  acquit  the  atvuM^i  in**  * 
iiiurdtM'ous  int<>nt.  we  add  the  fact  that  the  acx-used  is  n  wmn.  n- 
undei-  wht>sc  care  his  father  had  |»huH*<l  his  farm  and  '»Uve«^.  hM  « 
ci'iild  iia\c  nt<  other  object  than  the  interest  of  his  fallier.  and  vIh'V 
n'^jMin-Niblr  t*t»r  the  N\elfaiv  <»f  thes«*  slaves  who  had  liefn  enlni*tf«: 
lii^  laiv  as  wt'll  as  to  that  of  his  father,  then  everj-  i«u4pii*ii>n  Vt»Mi 
btti-f  atiy  malice  or  had  any  th«»ught  of  cuni|iaxHin^  the  death  (if  * 
slaxe  must  surely  fall  to  the  ^^round.  Ouinsel  for  the  acta^  cmfci 
but  ilraw  attention  to  the  fact  that  the  |»n)Meeut4»r,  emrrieii  a«Ay  In 
t'ei'jiiiirs.  lias  |minte<l  the  whole  atTair  in  the  \ery  hlacki>t  ci4..ups.  u 
U'^iilfN,  iiirrely  to  i^nitify  his  own  feelings  he  Iihh  aci'Us4^i  tlir  yn^t 
of  bnital  ill-treatment  which  never  actually  t4iuk  fiUcf*.     T\w  pnmt 
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iibeeii  hccuh^nI  of  having  l)eat4Mi  the  ^tlave  after  lie  hiul  alrenily  been 
htntiNed  twk'e  «»n  that  naiiie  clay  by  the  iiiHpeotor  Heyder.  ThiM  in 
He,  but  the  pr<n«»cut<>r  forget**  Ui  tuU\  that  it  appears  fnMii  the  pre- 
Btiuury  itive8ti;;ation  and  liaH  been  proved  that  he  knew  nothing 
nmt  these  prt»vioas  c-hastiHeinents  (i»iV/#»  Htatenient  of  D.  Heyder). 
f»  hiw  lM*en  accused  of  having  chastised  the  slave  in  the  cellar  f«>r 
c>  hours  ;  but  h<'re,  t<M),  it  must  not  Iw  f<irgotten  that  it  has  l)een 
r>'\ed  that  the  slave  .Joris  receive<l  at  m«wt  139  strokes  in  that 
i<»  (rui^  statement  of  liiistiaan),  which  numl)er  the  other  witnesses 
i^ce  at  HH),  so  that  this  can  in  no  way  be  (*onHidere<i  to  have  been 
c-tcmive.  And  we  must  not  forget  that  of  th<we  two  hours  fully 
hcjur    was    s|)ent    in    having    «|uince    sticks    cut    (»*ifl^    statenit»iit 

»ei). 

We  should  not  forget  that  Noveml)er  himself,  who  administere<l 
^  beating,  declares  that  he  only  hit  at  interval  and  c<»ntinually  at 
€*  commaml  of  the  iiccustnl  gave  the  slave  Joris  the  opportunity  of 
caping  further  punishment  by  asking  for  (Mi-don. 

Ijistly,  the  pris<mer  has  also  been  accuser]  of  having  culminated  his 
Helty  by  having  the  jmrts  which  were  s*ire  ami  ha<l  l)een  rubUsI  in 
f*aten  agaiti.  Hut  this  is  al>s<»lutely  untrue.  Tlie  salt  and  vinegar 
MH  applieil  in  onler  to  pnnent  ulceration,  in  «>rder  to  preserve*  the 
tin  and  in  no  way  to  cause  suffering  ;  this  has  always  been  tlw  rus- 
»ni  everywher»\  After  the  slav«»  Joris  ha<l  l)een  lK»at«»n  on  his  >mt- 
ck%  and  ihey  hacl  lx*tMi  rubbed  in,  the  accuscMl  ordere<l  him  t4i  lie 
Aten  oidy  on  the  shouhlei-s  and  not  to  touch  his  loins  {ride  statement 

N«»vemljer).  How  can  the  pnisecutor  then  twist  the  truth,  or  at  all 
ent*  the  evidence  of  the  witn«»sses,  thus  against  the  ai*cu4ed  f  Ha**  not 
is  very  I'vidence  provtsl  that  even  <luring  the  punishment  then*  wen* 
uses,  and  when  we  a<ld  to  thes<»  the  time  necessary  in  onler  to  fetch 
f  salt  and  to  tap  the  vinegar,  S:v.,  then  the  time  of  the  actual  chas- 
«*nient  just  <*orn»sp«>nds  t<»  the  numlx^r  of  Htit»k*»s  mentiimefl  by  the 
tnfssi^s.  This  numU>r  has  Uvn  pn*tty  accui*ately  fixf^l,  and  thus  we 
i»uld  ti\  the  degns*  of  puiiislimeiit  in  acconlance  therewith,  an«l  by 
mt*ati^  affording  u>  any   |»n*suin}»ti«ui    ••!•  duration  of  time.       The 

ru««e«|    Iia»»    U*eii    de|.iit«»<l    ais   a    IlloiisttM     Nvllo   raUsiMJ    lln»   JWirts   «it    tlie 

ifortunate  JtM'i**  wliirh  had   Immmi  rul>lsi|  in  to  U»  *nu'o  again  U'aten, 
1   of    uliirli    Novi'iiiIkm-   and    (teijuld,    as    we    sjiid    alstve.     abM»l«it#'ly 
ny. 
Wh»'i-»-.  then,  is  then*  any  jnesuiiiption  to  the  «ontniry  '     We  vhoiilil 
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hImi  inh\  that  tlif  slave  J  oris  was  a  liu;;t'  M<iHainbi«|ue.  a.s  a|i|»^itr-  :r  a 
tli«' 'itateinents  of  (Jwliild  and  NovonibtT,  iti  whom  ci»n»««'«^u«-rit!y  :ri*^ 
couM  haw  l)e«*n  no  such  weakness  as  i*.  |>n'ten<le«l   t«»   ha***  *»"rri  :r^ 
ivMilt  of  the  chastisement  in  the  vineyarl  unlesH  the  l»*Mtin^-  a4i:;.;:..*> 
tcivd  l»y  the  suiK-rintendent   Heyder  had  lieen  exces-si\f  .   Kui  f-r  *h» 
the  a<'cuse<l   is  not  to  hianie.      At  all  event**  it   has   iM^eii  |<ri-\t^i  t?iA: 
th(*  accused  c<iuld    not    and   did    not    wish    t«»  iU*   anythiii;;   •-i^   :  .ai. 
coirert  and  punish  the  slave  Joris  theit'fine  he  caniKit    hav.-   :i*  i  \r.; 
anhtms  orr'uif.iidL  which  alone  can  ivnder  him  liahle  {«•  (.-ai-i'-i.  ( '.r..^' 
nieiit.  and  as  the  unfortunate  Joris  NUccumU*<l   to  tht-  <.-«>iiii*ui-!       ** 
ti^ementsof  the  ins|H*ctor  Heyder  and  of  the  acciiMMi  aiiti  i.f  N-.-.*-..  •- 
hence  the  accusal  cannot  alone  In*  held  resj^msihle  for  ih»«  o*ii<««{^:  -^ 
of  all  thnv  chastistMuents,    hut    the  res|N»nsibility   rest**   <*n   al;   ;rrw 
e<|ually  acc<»r<lin';  to  the  •'  Fx'X  Tit  ft*,  ad  \a*)1.  Corii.  «i»-   Sir^ru* 
ill  ri  lit  ji^rrnssHH  hoitt*>  ffri^'rif  irftm  ttnittf  rtijHm^**^  in  /•**■  .*.  V/r.-*  i  a 
c.imt^mjifnri    rh-hit.       \'i*fr  Carjizovius,   chap.    24.  st*i"^.    lO.    17.    .  i     ; 
aii.l  -Jl. 

Arri.rdin^ly  the  c«»unsel  for  the  accuse*  1  asks  thai  th»   cl.nn.    -i  ■- 
l»iMH,rutor  1h'  it»fusf<K  and  that  yi»ur  lji»nlshi}is  may  giant   -•li.   .   *'^^r 
uiii^hment  as  to  yiui  shall  seem  ri^lit  and  ai-conlin;;  to  1h\» 

Ad\t*  4l- 
.IriMiMKXT    .\NI>    SKNTENTK. 

'I  in*  Court  ha^  iiiLT  heani  thi»  claim  <•!  the  pn>stxMiti»r.  i^*  •  •  "- 
d»t,riei-.  and  liaN  ini^  taken  noti<v  <»f  e\ervthin;r  wliii-h  in  i%  -a--  .4- 
tfii^  it  should  take  notice  nf,  and  administering  justiit*  in  the  n.«!i'-  >i  ■ 
oil  liehalf  of  his  Hritaniiic  Majesty,  and  «Minsidfi*intf  that  n^T"::/.-:*- 
iiu  tile  detect  that  the  dejMM»iti«»ns  of  all  the  witn«*^«<«^  fi>r  tht*  j«n*^  'rr. 
i>\i-.|it  (iiH*  were  nnt  made  under  ojith.  yet  from  all  thf  cin  uiii^Ta  *« 
wliich  ap^K'art^l  and  which  had  nothinv:  to  ilo  uitli  tlit-  sai'i  O'-!-^  '  ■' 
tlif  .iejMisitionv,  ii  has  li«Lfally  Uhmi  nmde  sutKciently  cle.tr  l«.  tfr-  ;  .  j^ 
tii.ii  thf  ac«-ns»Ml  i'»  tile  delil«*rat«*  |ier|»etnitiii  of  th»»  ilitrvatsii^.-.t 
iii:!i<t»»«i  on  the  ^l.-nr  .loriN  \\hi«-h  n»sult«'<l  in  his  tinath.  .h«i;«r>-*  "" 
Ml  iMisfd  fii  Im'  iruiiti  <if  the  crime  «»f  nninler.  and  i*«ins«i|Ut'iiti%  wn>t,  •^ 
t:.i  .ici  u^i-d  to  In>  taken  to  the  pi. ice  in  which  it  is  i.-ust«Hiukr\  l.^t*  ' 
.•\. .  Ml.-  ••riiuiiial  ^eiilfMH-es.  ,ind  InMn::  hand«il  o\i-r  |4i  the  f'\f^■tt'^*-^r 
li.'-i-  *.■  iir  puni«<hed  )i\   iN-in.i;  hun^e*!  to  the  ;;alK»H<«  \«ith  .i  ni|«*  n^i^t 
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hiM  ne(*k  until  death  nIuiII  follow,  and  to  pay  the  ccmtM  aud  expenaes  of 
triitl. 

TliUM  done  and  decided  in   the  Council  of  Justice  at  the  Cape 
Of  Mid    Ho|>e.     Z>v*  et  anwt  ut  ttnjtra  and  delivere<l  on  tlie  name 
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or  to  Ih»  |»erfoniie«l  in  the  i'ountrj',  HH« 
inH»new«»>feM*>  vit»\v>.  <liM'UsHe<l,  6Hli 

I  Kmn^H*.  liSH 

irtenMicf  of  opinion  between  «rourt?»  c»f  ('H|»e  and  Trannvaiil  as  to  noope 

of  nile,  liS9 
'a|»e  <*aM>  cilejl,  tWl* 

lie  South  Afriran  liepulilic  <•a»^»^  t-iteil,  W«> 
'mnf*vaHl  ra>e>»  cite*!,  <>W» 
kliftliiT  |H»re^n'inuN  liail  ri;:ht  t*»  arrest  another  perf^ninuH  to  found 

jun>Mliction,  (i9<» 
tlie  <|ne«»tioii  Hii«>\Neriil,  <J9.*< 

:>u 

MiKMs  »:K('in\  :aa 

»'KV  «;KNKKAL.  of  the  Court  of  Holland,  »ti9 
lutie^  «»f.  ill  -ixteenlli  century,  IHT 

II  farly  Himiaii  liiiie**,  m.'* 
luriii;:  iiiiddU*  u;ie*«,  I9.'> 
;ttunmtii«  jiidiriali^.  I9.'» 
ilturnatu^  e\tnijinlii'iali>,  II*.') 
■harlenia^'iie''*  Capituhire  of  W^J,  I9.*> 

•rejiuli<e  a^'ain-^l  attorney^  Lrrmlnally  wear*  auay,  IfMi 

»r^'ani*4itiori  of,  in  fourteenth  eentury.  IWi 

Moitiofi  of.  ill  >«i\t«*eiitli  centurj',  196 

roiii  sixteenth  <'entu!y  <ui\\anls,  196 

et*^  of,  in  sixteenth  rentury.  I9ti 

•oiild  ni»t  ^liare  piiK-fttU  of  lawsuit,  197 

SATl  s  KXTKA  .11  DK'IALIS.  19.1 
VATIS  .HDiriAMS.  l9.-> 

•:k(..  tkkatv  or.  «.{ 

IIM  S.  ANTtiNirs.   V>1 

AN   HulsK.  .^*'  Hoi  sK  OK  Ai  nTKIa. 

NTHA  M  <,H  A  Ml  LIEU.  r»9l 

'  hr^t  ;.:reat  la>>  iravlier  «»f  tlie  thirteenth  i*eiitury.  11.1 

KKKHT.  IHJ 

>1K  l»A\  ll».  rupitiilatioii  of  th**  ('a|Kf  to.  IMS'l 

I  MS.  I-.*"-* 

IMS.  .1..  in; 

>.  IIS 

\ .  :."►.  :t» 

M  iMi  tilt'  l»eii«li  ill  iliirt<M'iitli  ami  tourte<Milli  i-eiiturie-*.  177 
•n  ^'iMNif.  Ili'J 

Ml    l»'»*IIIIIJlllM«*fl.    WJJ 

A     \Mi   MANNKN. 

in«i  tin*  -lu«ly  of  Koiii.iii  la\* ,  PJ7 
iMirtH  ot.  ill  HoIIuihI.  I.K) 
luri'^li'tion  nt.  in  ri\il  rif^****,  I.'»4» 

\z\K  <;i-:kaki).  91 
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BALUZIAXAE  MINORES,  fonuulae  of,  Ur2 

RAl A:Z1  rs/  ins  <olleition  of  Capitularia,  43 

BANKROKTIER,  or  Iwinkbreeker,  «67 

BANKRl'PTCV,  sff  Ixsolvencv. 

BANNS  OF  MARRIA(;K,  publication  of,  ±>3,  434.  437,  43h.  43R 

BARBAROSSA,  F.,  113 

B.VRELS,  liiM  publication  of  opinions,  247 

BARNEVEU),  •2«7 

BARTOLUS  1>E  SAXOFERATO.  118 

BASSI  ANUS,  a  lawyer  of  the  twelfth  century,  1 1.» 

BASTARDS,  letritimation  of,  472 

B ATA VI A.  <K'cu{>iition  of,  by  Ronian^«,  23 

BATAVIAN  REPrBlJC,  c»»ublishe.l,  JM 

BATAVIANS, 

ill  time  of  C;i-sar,  16 
origin  of,  17 

]K)sitioii  of,  in  al>out  sixth  centur>',  17 
whether  ever  coiK^ueretl  by  Ronnuis,  23 
revolt  of,  under  Civili>»,  23 
when  iiier^e«l  in  Salic  Franks,  24 

whether  they   ))ecanie  tner^eil   in    (ierinan   tribes.   Ui»^  »ii"«»  • 
Franks,  26 

BAVARIANS,  ixt^ition  of,  in  fourth  c«entury,  16 

BEDEN,  72 

BEES,  ownership  in,  48o 

BEHJKW,  how  f<.rnie»l.  24 

BELCtll'M,  when  {Kirt  of  Rinnan  Einpirt*,  24 

BELK,  SIR  SVDNEV,  36.1 

BENCH,  of  the  ju<l;jfes,  in  early  times  devribeil,  147 

BENEFK'H'M,  what  it  wa^  .W 

BENEFirilM   EX(USSIONIS,  .V«) 

BKNEFKIl'M  ORDINIS,  r>88 

BKNKFICir.M  SENATIS  CONSrLTI  VELLEIANI,  oOl 

BENOIT,  his  collection  of  Capitularia,  43 

BKin)FAN<;,6W 

BKHNAKDIS,   Ablwi  of  Clairvaux,  112 

BES(  IIREVEN   RECHT,  •3^ 

BKTKOTHAL.  4;{i» 

sft  Maki{IA<:k. 

BEirKEKS  I)E(MSH)NS()FTHE  FRISIAN  nU'RTS.  241 

BKWMS  BI.I  (;ol)S  (K)RI>EEL.  IWi 

BhiNoNENSES,  formulae,  1()2 

BILLS  OF  EX('HAN(;E, 

•  >ur  A<'ls  taken  frmii  the  English  statute,  4«U 

.>u  HIT  of.  couhl  not  foHow  it  up  in  ImmU  of  third  |iart>',  ^ 

BILLS  OF  LAI)IN<;,  alteiationof  thelawin  tbel^kpeaiiU^AV 
BLoKDBAN,  15;^ 
BOMK.  .l.'MTiUHl.  164 
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•ELAFSTAM).  ««4 

,  TIMON,  brief  Hketeh  of  hin  life  ami  work,  MH 

<;na, 

law  «t<*h(x»!  (»f.  1 1*2 

fcMiiKler  of  tli«'  M'hool  of,  114 

qimtiior  «l«K't4in»H  of,  Hfi 

KA(K,    HISH(H\.1i» 

KACK  VIH.  134 

KACirs,  <MMivt»r«»ioii  of  llollajid  by,  ami  other*,  'ift 

.  PIKTKK, 
brief  <«ketoli  of  his  life  and  work,  319 
hi«»  imblirntioii  ftorf's  AthnJHen,  247 

ANT.  foniierly  Toxamlria,  '28 
di)ke«lom  of,  it^  oripn,  33 

H  |>n»viiH-e  of  the  Netherlandx,  and  a  diike<lom,  .W 
roiuH'il  of,  173 

T  SOUATTE,  4«3 

•KRODK.  riKTKK  (\  VAN,  brief  MketWi  of  hi-  life  and  work.  251 
lARIlM    \LAKKM  M,  9.'*,  9S,  99 
lARIlM   ANIANl.  ?>s 
VEN  VAN  CKSSIK,  «<M 
^)N.  HARNAHAS.  V>2 

WKR,  HKNDRIK,  brief  nketrh  of  bin  life  and  work,  3ll5 
wSKI>.  union  of.  in  1.">7S,  90 
KM^ANDKH,  «7ti 

I  ARTS,  one  of  the  four  juri«*tM  of  li4»io){na,  1 1.5 
;KRMKKSTKR,  7."i.  7rt 
;HKR    ARlSTOCRArV,  ^frowthof,  75 
jrNDlANS.  |M»Hitioii  of,  in  fourth  «*entury,  Iti 
il  NDIO,  H  lawyer  of  the  twelfth  century,  115 
ilNDV,  xfv  HoisK  OK  Ht'R«;rxi)Y. 
Udy  Mary  of.  tHi 

vKKSHOKK.  -ketrh  of  hi>  life  and  work.  3:12 
XLDILKNSIS,  119 
KLLARll.  nis 

NKKATKN.  |M>Mtion  oi,  in  early  <Jennan  iieriinl,  17 
NKFATKS.  in  time  of  (\i**iar,  Hi 

)N   LAW, 

■»k«*t«-li  of  ori;nn  and  nature  of  the,  13i> 

the  only  \alid  Ian  in  rouit-*  of  «HTlej*ia»»tic«»,  131 

ImrrnwiMi  l»ir;;ely  from  Roman  law,  131 

.UliiM-  of  th»'.  KW 

ri\  ili-ifi;:  hHWi  of.  132 

•  liM«'reiir»«  lH'tw»'»'ri  «Hnoiii-itK  ami  rivil  juri«»t^,  VXX 

*4»nr«  «•*  «»t.  ill  foiiitli  leiitiiry.  \X\ 

r.„i,,iy  .J„,  ,y  f.ntnniri.   \'M' 

itn  iiitlu»Mn«'  iMi  adiiiiiiiHtralitMi  ot  law  in  \v»»^lein  KunnH*,  l:i4 

f«uind»*ii  liir;;i*l\  on  *  "i jms  J tin.>,  ML't 

|»l.iy»*<l  u'r»Mt  jMirt  in  df\fIo|»nient  «»f  Roman  I  Mitrli  law,  137 

iiiaxiin^  a«  ••Mpi#'i|  in  t  wrlflli  rtMilnry.  \'.is,  |:<9 

itutliMritv  •»f,  in  Diilili  .iMirt^  in  ^'>»Mil«»«»ntli  tenturv,  144» 
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IIK  UtMUl  HOPK  {rontinitrd), 

lii^iiH'tioti  lietween  iioblen  aiid  (*oiiiiuoiiei>  no  nurt  i>i  law  of  tlie,  414 
rlen:3'  hml  no  H|»ectAl  |>oliticHl  or  civil  HtHtuM,  4lA 

VolnnUr>'  -^^'^  <'f  ^^''^  ^^^ 

j»^  of  niRJority,  4*Ji» 

\eniH  iii>t4iti/«,  422 

iniAnlinnxhip,  4*i4 

iiiArriM^e  uf  iiiiiiop*,  Mli,  444 

no  Annu**  lurtii?*,  -Uit* 

iY}p**trMtion  of  Hnt«*nuptiul  contnu'tM,  44^0,  464 

no  lioi»4leniou<lei>«4'lia|>  in,  466 

lep^lAtion  a>  to  pre<*iouH  wUmeM,  AH' 

intr«Hhi(*tion  of  M\>«t4*ni  of  re^ntnition  of  Inmi,  499 

K«»jn"»trHr  of  I>ee«is  creHte<l,  41W 

jKioption  of  umlerhand  willn  in,  52() 

An  J'iof  IH7().  .V2I 

ori::in  of  exei'Ulon*  dative  in  the,  .ISI 

intt^tute  >uc-oesNion  in,  an<l  ditticnltieM  rexanlin^  Minie,  XHi 

Politieal  Onlinanre  of  I.^S«l,  .'>.V2 

ori^rin  uf  law  of  inte^Uite  Mi«H»e?»«»i<in,  .V»3 

Mi«i-«*^ion  of  Fi'*4*u>»,  .VW 

l<H»niii^<«  iiliUitHeii  in  tlie,  ^i64 

I»eri»elnal  <piitreiit  tenure,  o64 

'VLM:IA,  of  Clmrleiimpie.  M 
a  Miur(*e  of  law  in  time  of  Canilin^^An  nuniarcliy,  41 
iIimmi-^mmI.  4*2 
extant  i*oII«M'tinn>  of.  4C< 
refeieiiee-*  in.  to  Konian  law.  Inl 

;;railiially  tiMik  the  phiee  of  (iernian  and  FrankiMh  lawM.  Hi.') 
reipiireii'that  jud;;es  mIiouM  \i\\'^  opinion  acconlini:  to  Lejr  Srripiu^  I  III 
their  referen<-e  to  definite  huihlinp*  for  conduct  of  triaU,  146 
hfHt  mention  of  ri^rht  of  ap}»eal  in  the,  1K6 
ancient  cu-^tom"*  |>artly  derive*!  from,  210 

(  L(  M,  meaning:  of,  4*2 

•MAN,  rei^'n  of.  :«*2 

JMMAN   .NH»NAK('HS,  rir>t  of.  -29 

.IN<;lAN    NUiNAKCHV. 
-MMiH'e!*  of  \i\\\  ill  time  of,  40 
it*  ••nd.  .7<» 

.Is  l»K  'nH'<M»,  Ihi 

kK  LKVATHi,  494 

.  {Mr*iti<Mi  of,  in  linn*  of  (';rHjir.  \i\ 

W.  or  «au*>a  Icjitima.  r»7.'{ 

:na,  19 
:nakii.:<o 
•:n  \Kii  s,  ih 

»  lloNnKl M,  mi.  iWi:\.  6iv4 
IDON.  cm  \riK  OK,  \x\ 
V\  I.  |Mr<.iti4»ii  Mt.  in  tini»*  ot  I  *,i''»ar,  IH 

I.I:MA<..\K.  Mf  Thar  It-  th»'(;n'at,  IS^ 
>**\u\\\*-^{  nf  Kri-«iHn>  h\ .  '**.^ 
r\**VkU%-*\  \%\  the  rM|i«'.  .T2 
unmn  itf  Stat**  and  rhnnli.  \V1 
III'*  r»i>jn.  .*^J 
fi'tni.l.ition  M?  hi-  h*-i^hili«»n,  X\ 
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CHARLEMA(;NE  {rontiHued), 
.  Capitnlaria  of,  34 
power  granted  to  bi^hop^  by,  34 
institiitionH  of  PrankH  in  time  of,  34 
his  miwcHHor,  '^i 

HAfiction  of,  to  Hrst  collection  of  Church  lawa,  134 
and  Cliurcli  law,  13,),  136 

OHAKLES  THE  BALD,  42 

CHARLES  THE  BOLD,  80 

his  work  in  cr>nne<'tion  with  Supreme  Court  of  MerhKa,  171 

CHARLES  THE  SIMPLE, 

ceHsion  of  Normandy  l>y,  51 

conferre<I  u)m>i]  Count  Dirk  I  the  lief  of  Holland,  .*iH 

<HARLES  V,  Hi,  86,  89,  214 

CHARTAE  INDENTATAE,  l«9 

i'HARTER  <»F  .U  STICE, 

;rninte<!  to  Cape  ( 'olon^*,  364 
New  Charter  ;;ranti»«i  in  1832,  364 

<'H1LDERI(\  king  of  Salic  Franks  death  of,  2t 

CHIR0(;RAPHARII,  662 

CHRISTENirs,  JOHANNES,  brief  nketch  of  bin  life  and  w*wk,J» 

CHRISTINA  ECS,  hi-  colleition  of  deciMon-*,  '2SIH 

CHCRCH, 

union  of  Chnrrli  and  State  in  HiVi  A.l>.,  32 

counts  were  Mtaunch  arlherentx  of  the,  •'i9 

cler«;y  of  tlie,  (Jtl 

influence  and  wealth  of.  69 

|K>Mition  of,  after  Reformation.  70 

influence  of.  in  favour  of  i«»wn-.  72 

the  Reformation.  S8 

canouH  of,  cmUMlie*!  many  principleH  of  the  Roman  law.  9i 

<»ccle.Hia»*ticH  skilleil  in  Roman  law,  109 

knowleiljre  of  the  <"',#/#•  in  twelfth  century,  113 

it**  ertorts  to  e-tablinh  one  system  of  law,  !*> 

Homan  Cm  in,  to  l>e  chief  court  of  Hp|»eal.  131 

durrtiilts  (A  t\\t*  ro|K^»,  131 

laws,  collection  of  Dionvsiuo.  l.*W 

re;;ulation  of  afl'airs  of.  in  .lustininn'<»  time,  13a 

a«r;.'rantli>»cinent  of,  in  twelfth  and  thirteenth  cenlurie*.  l-C 

con-istorv  court-.  l.'iH 

pntvisory  judires.  I. 'is 

disr»*;:ard  of  formulae  in  le;:al  pnK*ee«lin;:!.  by  the,  176 

a<Mjuisition  by  the,  i»f  v;i>t  domains  in  Holland,  217  k*  ^* 

placaat  in  I.V24  forbiddin;;  ai'tiuisition  of  land)*  liy  t-e^umenl.  •' •  •  ' 

it-  jn-titication  of  tutela;:e  of  women.  426 

rei|^uin«nicnls  for  lawful  marriajre,  430 

altittidi"  of  th«'.  crincernin;:  divon*e,  469 

<'INrs,  IIS 

<  IKCriT  COIKTS.  ^r^CoiHTN. 

<'l\  IL  I M  PRISON. MKNT,  practice  in  Leyden  prior  to  1614,  116 

i'lN'IMS,    r.'volt  4.f.  23 

f'LKMKN  r  \',  hi-  rollrrtion  of  hiw-.  A:i-.,  134 
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from  time  of  FrankiMh  Kinpire  deMcribed,  80 

their  inflaenoe,  09 

lofw  «f  influence?  after  Refonimtion,  tW,  7<> 

and  Uit^',  415 

their  pnvile^ef*,  41 A 

the  VoIniitAry  Art  of  IH75  of  Cape  Colony.  416 

DION.  Hmt  kin^'  of  Salic  Franka,  28 

KTK,  .IITM;K,  36.1 

riLI>A,  niarria^^f  of,  with  ('Iovim,  28 

VIS. 

moHt  important  of  early  Krankiwh  kinfj^.  28 

convemion  of,  t«»  ('hriHianity.  28 

hi«  niarria;;e  with  Clotilda.  28 

hin  inHuence  witli  the  Chnrrh.  28 

KX  THE(ntnSlASl'S,m,  112 
FCILS.  Af,'  Wills. 

MJTIO.  AM) 

lICiTIO  JflOWSIAXA.  134 

-Fj;iK.  75 

.Kt;iK  VAN  COMMISSAKISSKN  VAN  KLK1NK  CIVIKLK  ZAKKN, 

at  tho  CaiK*.  3W 

.ECUr.M  ()lMKICirM.74 
ser  (;i*iij». 

'  MB! NTS,  work-  of,  on  Libri  Fenthirum^  55 

FiAT.  trial  hy.  fir^t  i.n»hihil4*<l,  182 

ITATl  S. -ill 

^lANDK  I>K  HhXriAlX.eftI 

MKMAnW  ..f  V«»et,  2 
trt  VoFrr. 

WfOl) ATI'M,  nile^  of  Komaii  law  almost  entirely  a4l(»pt««l.  586 

MON    I'LKAS,  .U-rivation  of  name.  15«» 

MONKKS  AM)  NOHLKS,  414 

MlNfo  <,»rAKSTI'rM,  455 

VrMTV  OF  rKoPKHTV.  w  M.\KKiA«ihL 
r»"f»'nMM»'  t<»,  ill  Sta<llNH*k  of  (ironiii^ren.  78,  82 

l*At;MK.  6.-16 

i\\(;nik  kn  ArrioNs,  avj 

l*ANIF>>.   .%>»■    LlMIIAIInK   «>K   LlAIUIJTV. 
law-  n^lutin;;  to.  3<W 
winding;  up  «>f.  r>«m 

JIMI  M  (;KNKKALK.  of  thoSalir  Franks,  38 

FIKM  \TIFN.  3»7 

FlsrATIoN.  ,,i  |.io|H.iiy  a»M,liKl„M|  in  Holiand  in  I77i».  379 

in:  X'loHKS,  th.-ii  nii-m  an.!  .luti.--,  179 

^IhKK  \riuN. 

Kn::li««li  Ihn^  intlu«'n«»*  oij  th»'  •|n»"*tion  ol.  .'iH9 

111  Kri-Ii-li  Mtatiilo-,  ;i?ni 

tll^ilH^rsI,  :','.\ 

sisTnKN    rui  KT^.  i:w 

vv  u    9 
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(MiNSTANTINOPLK,  C(H  NCIL  OK,  i;« 

(Ufssrirrrnf  cnnrrxALis  carpus  a,  372,  7<«*.  7«i» 

CONSlKTrDO  UOMANA,  KW 

CONSILTATIUNS, 

a(l(tpte<l  in  fourteentli  cetitiir>'  aM  a  method  of  ex|Mi«itMlin(;  U«.  Ih 

reiKuters  hikI  }iutlioi>t  of,  233 

<!is<'Uf*>e<l  hihI  <!eH<'ril>e<l  liisUiri<9iIly,  241 

Hoflatifhvhr  Consiiltatii'Uj  242,  244 

Amxterdnmiirhf  hcifie  />«•/,  244,  24.*» 

litittfrdninarhc  Derdc  DeeJ,  24.'i 

Utrrrhtxrhf  Cunsiiltatiin^  24fi 

(M)NTKACTS,  LAW  OF,  xrr  Oblkjatioxs. 

(H)NVKNTI<»  IJKNKFK'A,  58U 

CONVKNTK)  rKINCIFALlS,  .>S0 

(M)NVKNTrs  (;knkiialks.  ir,<i 

CONVKVANC'KHS.  2«m» 

in  English  law,  ;W9 

CUKEN,  .1 ACOIJ,  brief  sketch  of  liin  life  ami  work.  239,  24-". 

C'tliPl'S  Jl'UIS,  tlie Heee|»le<l  Konianlawin  Hollami  in  tifteenlhrHiUrj.l5 

vnnrrs  jn:/s  rAX(»\ici,  i34 

('<)KSN.KI>  [erroneounly  printer!  C'oRsr.+:r)  in  text].  Ih2 
COS,  .lOAN,   brief  sketch  <»f  hi^  life  ami  work.  33l» 
(OL'NCII.  OF  TKOFFI,42 
(M)rN('II>  OF  STATE,  de-cri»MNl.  H4 
('(MINSEI.,  sre  Anv(H  .vi». 
cor. NTS. 

of  Holland,  were  overlonU  of  se|Mirate  pn»vince*,  .T7 

their  early  inlluenee,  .57.  ."W 

jire>ide<I  over  eountH|ii{»H  in  the  Netherlands,  .Vi 

their  wealth  and  rouit^,  .'»8 

were  ^taiineh  adherent**  of  the  Chun*h,  ii9 

law-*  of  the,  (kS 

liicieaNe  of  their  |M»wer  durin);  reign  of  H(m-*e  of  BiinniiMly.  ^ 

their  aim  at  unitieation  and  eentraliwAtion,  liH 

;;raiit  of  privile^re^  to  the  town«  by  the,  71 

liMN\  they  consulted  the  E«*tHteM.  Kj 

ap|H)intiiie!it  of  statlhouder*.  9n 

Kniiiau  law  dnrin«;  the  nile  of,  im 

their  duties  in  re^^ard  to  buildinj^r^  for  (^»ndii«'>t  «if  triaN,  146 

fninitaiti-  of  justice  in  H«dland.  l.'M 

•  ieri\atioti  ot  their  iurisdietion  in  Holland.  l.'iA 
dele^.'jitioii  t»f  juri>dietion  by.  1«1 

\\  hen  (■onrt*«  nt  the,  laM-anie  national  i^ourts  «if  appeal.  Ifi6 
^tnijiiile  l>etween  the  |>eople  antl  the,  214  - 

l»icpaniti(»ri  and  e\e<*ution  of  wilU  in  Holland  tlurinjc  rale ii/ tkr. «1* 
\^ln'n  they  *ii«eee<hHl  to  ;;oods  of  illejntiniate  ehildnm.  55* 
Col  K'i'.s.  w,  .It  stuk. 

ill  twi'lfth  anti  thirte«Mith  eenturiey,  I.**! 

nM  <  ifriiian.  l.")! 

ot  iaiiiidro^t  and  lun'mrailen,  l.*)2,  3(iii 

M'lie|H>iilNinkeii,  I.V4 

rinnit,  I. ">."<,  I.">4 

•  oii^titntitMi  of  ilu'  ordlnar\.  durin;:  thirte^ith  l«i  lifte«iitli <***'*^ 

I.V. 
"t  i'le  waarluNlfii.   \.'tti 


INDEX.  741 

RTS  (nmtinnul), 

openliart*  vien*<*lmreii,  156 

btiljuw  and  iiiaiineii,  l''>6 

kchout  and  r4clie|ienen,  156 

i'linntitution  of,  in  fonrteentli  U>  Hixtetinth  ceiituricH,  157 

jiul}^  of  fact,  157 

nu'himlMir^ii,  158 

M'ahini,  I5H 

president  or  jnil;^i*  of,  I6U 

two  rla»"»«p>  of,  ill  wirly  tlay**,  16*> 

in  (HHiutr}*  ilistric'tH,  16*2 

at  tlie  Capo,  ciri^iiially  |>reMi<ie<l  over  by  iamhlnHU,  162,  163 

M'liout  en  >*4-I>H|H?iien  iWanie  oniinarj*  <'oiirtH  of  Hrnt  in»UimH»,  163 

various  other  otlirer>*  t»f  tlie,  164 

of  ap|>eal,  166 

Court  of  HolUuiit,  167 

Supremo  Court  of  Me<'lilin,  ir>7,  170,  214 

Supreme  C^uirt  «»f  Holland,  ZeelamI  and  Wei^t  Krienland,  172 

other  Mi|)erior  couit**  in  the  provin<*e»<,  173 

Council  of  Hraltant,  173 

Couiiril  of  Flanders,  173 

Kaa<l  van  Sttiat^n,  173 

pn>«-e«!ure  in  -ixt^HMith  century,  1H6 

iira*-titioners  in  old  I)ut4-h,  191 

rer|>etual  K^lii-t  pnivides  that  ei-eleniahtirt*  may  not  eeimure  th«  ju4|C- 

nient<«  t»f  -^eeular,  22i» 
writer*,  tm  the  pnu'tiee  of  the  Duteh.  233 
de<-iHioiis  and  eonHultationn,  236 
dt»<i>ion*i  of,  liow  repirde<l,  2.'^ 
ele<*tion  t»f  Hvnkershoek  a**  prenident  of  the  Supreme  Court  of  Holland, 

;04 
early  inferior  court**  in  Ca|»e  of  (iood  Hope,  ri'M 
pHH-e^lure  of  Court  i>f  Justice  at  Capetown,  ,'161,  362 
circuit  courts  first  e?«tahlishe<l  at  the  Ca|ie,  36.*^,  379 
]an;;ua^e  use<l  in  tlie  Ca|>e,  364 
Supreme  Court  estahlisheil  at  Cai»el4)wu,  364 
cluin^re^  in  the,  tui  ;;rant  of  New  Charter  of  .hiNtiee,  365 
Kastern  District*.'  Court,  estahlishment  of,  366 
Hi^li  (*ourt  of  <iri«iualan<l,  estahlishment  of,  366 
Supreme  Court  of  S'alal,  .'tt>7 
Hi^rli  Court  of  Transvaal  prior  to  IJHH),  369 
Supreme  Court  of  Tnin«*vaal,  after  HUPI),  369 
Witwatersrand  Hi«;h  Court,  :tti9 
Hi;:li  C«»uri  of  Orange  Frt»e  State,  370 
Hi^di  <'ourt  of  ()nin;;e  Kiver  Colony,  37o 
lUiid  van  .luxtitie,  37S 
«ourt  of  appeal  estahli«.he<l  in  1808,  379 
pn»«*ee<linjr^  <if,  <*oiidu<*te4l  in  public  after  1813.  :Wii 
jxiwer  to  appoint  curatop»,  425 

IHT,  4H| 

IMM'K,  SIH  JOHN,  hi*  pnM'lamatiou  a^  to  pHM-eilure  tif  the  i'ourt,  3<I2 

KT.  4M 

IKS.   ,  /•   !>KhH   r**    \M»C»;iMKs. 

UN  AL  I'PJM  Kl>rKK.  >'•   Dki.kin  wuCkimk**:  I'mH  KhiRE. 
Ill  -i\t«s-fitli  ••.'iituiN.  IV.»,  37.'< 

SADKS. 

roiMit-  tiKik  p:ilt   111.  ■'»?♦ 
crte«t  of.  III!  towiin,  7'».  71 
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riJAC'iri>,  111*.  \2^) 

CURATORS,  appoiiitiiient  of,  lay  with  the  Court,  425 
CrsTOMS. 

of  t<»xvii>,  how  mid  wliy  refeiTe<l  to  l»y  Hfiotber.  8 

ancient,  liiwuHse*!,  2lM,  214 

Ut  Ik?  re<luceil  t<»  writing  {f*e,'  Perpetual  Kilii't),  ±30 

cyns(;kru'HT,  ir>2 

CVPRIAM  S,  a  hiwyer  of  tlie  twelfth  <entur}%  115 

DAMHol  1>KR,  JlMKST  VAN,  bnef  Hketch  of  life  and  work  of,  i» 

DANKS,  atUu-k.s  on  Franks  hy,  51 

DK  lUtT  VN,  lii^  trHn>lMtion  of  opinion>  of  (in>tiu»»,  244,  24« 

/>/;  COMUTlnXE  HfOIIXCM,  2 

l)K  (;kuot,  hi :<;(», -262 

Stf  (iKOTIL'S. 

DK  (;R(M»T,  WILLKM,  his  uork^,  235 

1)K  HAAS,  (;KRARI), 

brief  sketi'h  of  his  life  and  work,  MH 

hi>  yit'tnrr  Hitllandsrhe  i'oHtfvltatiHn^  244»,  *W8 

l>E  LKfrlJil  S  MiliiKiATIS,  2 

I>K  MIST, 

>ent  to  the  Caiie  a>  a  Couinti»ioiier,  359 

reiKtrt  of,  on  Inst^l<•tion^  for  Court  (»f  Justice,  361 

DK  WIT,  ii>  RaadiKMisionari**,  93 

DKClSlnNS.  re|>orler.H  of,  and  their  works,  2:W 

DKl  KKK.  ( ORNKLIS  WILLKM,  brief  skeuh  of  hi>  life  and  i»ork,J» 

1)K(  LAKATKiN  <)l    INDKPKNDKNCK  OF  DITCH  REriBUC. » 

itE('i:ErAi.Ks, 

t>f  tlie  PoiK***,  131 

nt  <>ratian  inHuenfe<i  coninion  law  of  Englan*!,  132 

u  hence  taken,  141 

hhJ  llETl  M  iii:A  riA XI  M,  134 

If  El  nE'ii'M  in:E<i(H:iAM'M,  i:« 

DllDs  KK<;|STRy  OFFICK.  ereate^l  at  the  Cape.  3lJ4,  499 
itioltable  ori^rin  of,  498 
Ke;;i^trar  i>  dire<-t  representative  of  Judicial  Couinibvouuert,  SW 

l>Ki.KT.  ;:innt  «it  ••<uMer»«»ion  to,  to  elect  a  council,  74 

I)I:M(  Ts  AM)  CIUMKS. 
•  levelnpnient  of,  095 

theory  of  Ronnin  lau  }u«  to  (ddixatioUH,  095 
t»Mi;;Hlion>  aiisin;:  ex  delicto,  tW5 
conipensiition  for  iielicU*,  696 
inhc*-  hi  lime  of  early  (Jerniaiis,  iW 
growth  of  the  idea  of  puni-Hlinient,  69H 
t  oiii|H'n^iiioii  for  injuiies  among  early  IJenuan  nation^.  W* 
iiioord  hiand.  <>9S 
iMMrd  lit  or  niord  tot,  698 

niainiiii- :  tlin»uin;i  a  nuin  in  the  water.  &r,,  H09 
tliievirij;,  l»9l» 

pUMliiction  of  corpu*»  delicti,  tW9 
UNt>  •>!  (tpprohrious  wonU  toward**  a  freeman,  099 
;iU»liiioii  (it  li^'ht  to  claim  v<»ngeaiice,  7<") 
j.in^nit  of  wron^'-d«»er  by  the  State,  ?<■» 
-)Htfiii  adopt^^l  U>fore  thirteenth  ccnturj*,  7<iU 
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TS  AM)  rRIMF>;  {roHfuutfffh 

gradual  rtrplac^finent  of  coiii|iaHitioti  by  ^miiifthiiietit,  7U> 
uieu.  of  our  «^>t^m  fully  e»*ti4l»liMli«i  in  Mixteentli  (*eiitiinr,  7fM> 
^nfttinnl  iliMtinctUm  lietween  <leli<*ti«  and  criitie*i,  TfNIt  701 
n»H3M»n>*  tor  State  interference,  7<"» 
Mi\  of  tlie  Chun'h  in  MuppreMMiun  of  crime.  701 
puniMlinient  of  wronjf-doer  alone,  7<^ 

rininif  a^aiuHt  liin  heir«,  T'^i 
•laniaj^e^  for  delictH,  7<^2 

ilevelopntent  of  law  of  <lelit't^  in  Netlierlan«U  and  South  Afriea,  7U2 
|»enaltie»«  attaclieil  t4i  delicti,  7ii3 

intnMluction  of  Konian  law  dnive  out  idea  of  fixed  penalty,  7**4 
diMtiiirtion  lietween  delict  and  crime  in  nixteenth  and  eif^htaenth  e«n- 

luriw,  HH 
iiiHnerM*e  exen-inwl  on  our  law  l>y  ;:reat  Kn^linh  juriMtM.  705 
our  \tk\s  of  tort*«,  7<*» 

MMin-e*  of  KonmnDntcli  law  t»f  delict«»,  706 
SiHitli  African  law  oi  deli<-t-.  7<J*i 
criminal  law  in  early  tinie«».  7<iH 
during  Fninki^li  Knipire,  7<'7 
no  coile  of  crihiinal  law  during  middle  a^en,  70H 
apfieal  to  Roman  criminal  law  in  hixteentli  centur>'.  70H 
efrei't  of  <;erman  criminal  law,  7UH 
inrtnffi<*e  of  Canon  law,  7'W 
t'ffftMfifntio  f  'riiuinitli/t  Cttrff/inn  of  1«>^2,  7<W 
%%ork>  on  rriminal  law  hv  Mattliaeui*  and  otlien*,  7(A) 
rrimiiml  law  of  < 'a|>e  Colony  and  other  South  African  (*olonie»»,  7(19 
^»iiic  ii^r»^menl  lietween  K<iman  Dutch  {tenal  law  and  Kn^li^h  criminal 

law,  710 
re|Miit  of  priK'c^Mlin^fH  in  /.',  \.  iirhhnrift,  711 

dTI'M,  rulen  (>f  lUnuan  law  ulmtM  entirely  adopte«l,  iW6 

.ATK  h(»Kl)KLS  KAMKK, 

t'Nftiite*!  jiidfiiiMMit^  of  lafiddn»>l  and  heemmden.  .'{Ill 

HdiiiiniHtcreil  itite««tntc  eHlato,  X\\ 

had  rhar;:c  of  in^ilvent  e-tate*.,  \c.,  ."V^-J 

aduiiiii«*t»*nM|  in<^ol\ent  e«»tatc>.  H67 

«-<»niiiii>*i«»iier'«  of.  tkJT 

AniHt«T<iaiii  Onlinanic  of  1777.  t>H7 

CajK*  Chaiiiltcr  e^UihliHlieti  hy  \hy  Mi^t.  ♦MiH 

Cliaiul»er  aUili^hciI  in  ISIS.  (Mill 

N\  AAKI>KII,  l«4.  I!»l 

l.«»rMF.NT  <»F  LAW.  pMKM«ll>.  Ji 
••(!♦•«  I  i»f  union  of  Church  and  Stale  in  m«i  .\.I».,  3*J 

I'.KKVoliMlNDSCHAKT.  4i:< 

'il..  .ipiHiintc*!  a  ju<l;;e  aX  Kiunl  \an  •hi'^titie.  'MVS 

KAVKN.  .Miirt-«.f.  UVl 
\y  N.    147 
MX   I  s.    147 

>ll  >.  hi- colhMtioii  ni  (  Iiimh  hiw^.  i:i;{.  \'M\ 

I.   r..iiti.|fi    .if   thr   HoiiM-   nt    Hnllan.!.   ."iH 

\i  \ 

t  iiuf  I.  uii-  Mj.iM.-i'.l  ii..  i:(:i 

|.i..\  i-mii-  III  rMliii.jiH'  <  »i«Imii.iiiIi»*.  tUMhii;^  with.  ±i4 

// X    ih'.n.  .u»,i.Ui  III  i.-.i:..  rxs 

t  .iitl«-limi-    li»*altii»'iit  or  llu'  ".iihjiMt.  •-I.'>> 

II    \.»t«l.    illt«T\  fntinli   lit     \t!n!TU*>    <  ttMlcntl,   !<***< 
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OLI'TION,  (HMiiiiletioii  f»f,  94 

IT.  I.V2 

152 

NKISH  INVASION.  U 

MAN   PKKIOI),  Ki  l« 
lie  early  (J»tiiiuii^  were,  17 
faiiiily.  IK 

111^-,  IS 

I'tion  lK*t\v«»eTi  Ka.Ht  and  We»«i  (tenuaiiK,  Itt 

U!u»,  2<) 

Mlii|»  in  the  soil,  21 
i»ri\ate  law,  22 
Inn*  ill  ilieir  ftuiits,  22 
ml  |M)wer,  22 
t^f  Ihwh  of,  22 

S,  in  fiMirtli  rentury,  17 

ruMPANV. 
i»f  rliartei  tt.,  in  lti«>2,  227,  .Vm 
fMirti<Milai>  (MMirerninj:  the,  22S 
tion  (»f  liability  of,  t>60 
N, 
y  in,  412,  413 

?»uc<*e«sMinn  in,  .V4H 

ISTKHTS'  col  KT,  eviahliHliinent  of.  M\6 

KAI.  col  KTS, 
le  Canon  law,  I'M 

irtion  of.  in  matters  coneiMiiin;:  |irie«»tH,  |;{7 
irtioii  ;;enenilly,  Hi' 

^"» 

!.  *»#■  N«  MILKS. 

r; 

IS,  their  <»ri;:in,  171* 

■^IS.  4H4 

l  an«l  tli.MMi'^MMi,  'itui 
Ktrht.  'Aj^\ 

tion  hy  ♦•nijiiiytenta,  .VM 
of.  had  utile  doniininni.  .'>64 
tioiiN  i»f  eniphyteuta,  Mi-i 
iT"  I'hmtMMi.  d*>4 
SK.MKNT.  niKlHMUof.  4|m 

ir*'  of.  oil  <le\cl(»|»iiient  of  lioniaii- 1  >uti'h  law  in  South  Afri<*«,  r)KH 

•«  t«»r  intHMJiirtiofi  of.  into  Ca|>e  C<ilony.  ,'W6 

n*»'  of  Kiij^lish  t#*\t  IxNtkn  am!  iWHinions,  :iH7 

n»*  of  ^inl::iii«'iit*  of  .liidicial  C«»iiiniitt«'»»  **i  Vn\\  I'oiinfil.  391 

i.|.M.iiMni  ■  III.  :«m 

tit'M      aii'l  ••  .i.liiiini-tiator     «•!  lh»'.  :i«H» 

nn'ijl      in.  :i\**i 

•  iitaiiMMil  "■  111.  :t?»*» 

,      III.  .VX* 

ntiiM"  *    ill,  .i?*^' 

HViim  t'l-     111.  :\w 

t*/,/leiiienl  oi    lair«'n\       in.  4««» 

•I  ••!  |IltriMhl*-tlo|i  Mt.  .ll^rll-^tMl.  4«"» 
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ENilLISH  LAW  (/v»i/i /»»/#•//), 

aj:e  of  majority  under,  it»  derivation,  43(» 

its  effect  in  regard  to  wilb*,  520 

influeni^e  of,  on  law  of  deliet««  an«i  crinie»,  li^a 
KPrsnUAK  DKCRETA LES,  i»(  iir^i^ory,  134 
E<^riTES,  a'W 
ERASMl'8,  89 
KHKKl  LITER.  533 

ERKPACHTRECHT,  or  eniphyteuMN  .'>63 
ESTATES, 

authority  of,  under  de  (Jroote  Privilejrie,  61 

laws  franie<l  hy,  H4 

the  idea  that  the  ^4>vereigii  should  consult  the,  6$ 

brief  description  of  the  four.  67 

orijrin  of  term,  67 

>overei4^  i>ower.  <>7 

how  consulte<l  by  the  counts,  S.*» 

EVKRARl),  NU'OLArS.  119 

EVIDENCE,  Mfr  l>Ri)C'Ki>rRK. 

law  of.  altereil  in  Cii\te  Colony  in  18311,  364 
ri;rlit  of  prisoner  to  pve.  375 
h»iHi«»  cif  nresent  law  of,  intrtNlu('e<l,  SH.** 

ajre  at  wiiich  l)oy>  i-ould  ^ve,  anion^  An|;1<>-Saxonf>.  Salir  FiMbi 
I^miljards.  419 

EX  MDO  PACTU  NON  ORH  I  R  ACTIO.  571,  574 

EX  NT  DO  PACTO  ORITCR  ACTIO,  572,  .">74 

EXl  KiniO  SPOMI.  481 

EXCEPTORES,  198 

EXCHANOK,  str  <»iu.KiATi<iNrt. 

KXECCTlONS,  in  early  days.  (*arrie«l  out  l»efore  midday.  149 

KXKCrTOR.S. 

lii««tory  an<l  development  of  the  law  in  re^nl  to.  .%)(> 

the  ideit  of  e\ecnt<irj*hip.  ,Vi6 

early  (ternian  (Vxle^  make  no  mention  of,  S/iR 

<'Ustoiii  oi  the  cler^ry  in  middle  a^je^,  526 

n;:ht  olaime<i  hy  the  hishoi>^,  5*27 

nile>  Iai«l  down  hy  Canon  law.  5*27 

t*»>tamentarin'».  .Vi7 

ni;iinirideli'«.  5'J7 

ap|M)intment  of,  in  sixteenth  <*entnry.  528 

rfjiim  of  en-le*«ia«»tic^  U*  act  a?»  lejntimi  exwutore^.  .Tc^ 

were  in  <Miur^  of  time  re<*<i^nist»<|  bj-  cuHt4*m,  529 

could  reject  the  burden  of  office,  ."VtS) 

ap|Kiintment  of.  in  f<»urteentli  and  fifteenth  centnrte».  5c&* 

Nven*  a^'ent^  of  the  tiei-ease*!.  529 

|M»\\er>  of  av%uniption  au«l  siirropition  artiNe  after  fifteeaili  rtaltfy. 

dutie>  of,  clearly  e^tablislie<l  in  seventeenth  (*entury.  &9 

dative.  .%:*»,  XW' 

term  **exe<'ut<»r  dati%u*»*'  derive<l  frirtu  Canon  law,  5»i 

Oi.linance  1(»4  of  \HXi  of  Ca|ie  Colony,  531.  535,  537 

oii;^iii  of  exeeutor*  tiative  at  the  Cape,  531 

duties  of  te^liinicnttir>-  executor.  5.32 

adiiiiiii-trative  jsiwers  of,  533 

fMiwerv  and  duties  of.  in  eighteenth  (*entur>',  533 

;:niiiimlly  n-uri»e«l  the  functi<Hi*^  of  Kimian  law  beir.  5SX 

t'litith^l  to  incur  nei-e^Mary  e\|ienf«ef*  in  liiinidattn};.  <S9 
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where  two  or  iiM»re  appointed,  rtrnjunrtim,  534 
aM»uiii|»tion  of,  .S34 
aorrop&tion  of,  «^34 
MiliiiitiUtrHton*,  .VIS,  r>3M 

Kn^rli^h  ami  Roman- Dutch  practice  in  reKanl  to  adiiiini»»tratioii  ccrni- 

I»an?d.  .kVi.  537 
4iatie?«  of  MiiMtei  of  Supreme  Court,  536 

lelt^TH  of  atiriiiiiistmtion,  536 

v«MtiiiK  »f  etttate  in  the,  536 

adiation  under  llonian-Dutrh  hiw,  536 

temi  **e\e«nit4ir"  detined,  538 

tenii  *'aflniiriihtrator*'  define^l,  538 

correj»|»ondinj{  tenns  in  Flni^linh  law,  539 

R,  .lOHANNKS,  118 
K.  PKTIU  S.  IJ2 

I  MAN   POKTKLN, 

AlM>li?«lKil  in  Cafie  and  Natal,  3JI6 

ali<>li**lieii  ill  TninHvaal  nntl  Orau^  Hi\er  Colony,  3116 

Ah. 

law*,  tii>M'iisH^i,  .*)0 
Lit/t  t  h'fndtfrviH^  5.*» 

»ALIS.M, 

diM*u><*eti,  5<* 

orif^in  of,  ."»l,  .V» 

ri'*e  of,  «ui  Contirient,  .Vi 

in  Kn}:lund,  .VJ 

ha^i>  of.  .V2 

mhetlit*r  intnMiuceil  h\  IxMnlianU,  diMMi*»>e<l,  54 

iutHNiuction  into  Holland,  54 

definition  of  '•  feudnni  "  or  *'  lienelifiuni,"  5.*) 

MM,  »rr    KkI'I»ALISM. 
wliat  it  Man.  .V) 

II  SSOK    INTKNSIVK    0HLH;AK1     roTF>T    KXTKNSIVE    NON 

I'OTKST.   .>»»» 

KroM»«Mite<i  crinie?.  roniniitte«l  in  Ca|>eto\\n,  376,  'M^I 

'.s, 
*u<-«f^j»ioii  of,  .">5i'» 

(•n»tiu^'  lindtation  to  tenth  de^^ree  diN4'UN»«ed,  555 
exrhiHion  of  r*|MMi*«e,  5.V»,  556 
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>:KNS(M4Ar  VAN   LKIDK.  NVKIDK  KN   HOSCH,  4s:« 

ARh  <;KunTK.  M9 
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la.ISEL,  r>SK 
(n.lZKL  MAAL,  5H8 
(:i.I/KLIN<;,  .>8S 
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col    DKLIN.  srr  OrhKLIMS. 

(MM  \VVOKSTKN,J0 
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war  with  S|»aiii,  26.'» 

Sfiauinh  <*<m<litionH  of  |»ea4*e,  265 

Mip|H)rt«'r  of  0|iUMil>arii»»\ehl,  26<l 

reli^nous  diKHonsionH  in  alMMit  16lf9  ami  their  on^on,  266 
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in  of  Roman  law  in,  Iw^an  in  tifteenth  oentary,  127 
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preparation  of  wills  in,  <lurin«j;  rule  of  the  r«»unt%  oli 

exetMitorH  in,  .127 

Orphan  ('hanil>er«  in,  5.S1 

system  of  succession  in,  .>4wl 

AaMloni>  an«l  Strhejjendonis  Kecht,  'Aii 

jura  iMiinaria  in,  o60 

Its  law  t»f  ple<l;;e  and  mort;,;a^e,  .Itt.") 

its  law  of  sale,  .lilS 

laesio  enorniis  in,  6<)7 

specific  i)erfonnance  in,  61 '2 

its  law  of  letting;  and  hirinjj;,  622 

its  law  of  preserij>tion,  6.14 

law  of  |»artnerslin)  in,  651 

insolvency  pnM'e<lure  in,  663 

law  of  arrest  to  found  juriMli<*tion,  674 

delicts  and  crimes  in,  695 

HOLLAND,  COIKT  OF, 

compose<l  almost  entirely  of  ju^il«t^«  etlucattHl  in  Rmiuui  U».  I'.T 

when  founde<l,  167 

constitution  of,  168,  170 

ret^onstituU^d  in  1462,  I6S 

exclusion  of  nohles  from,  in  \oUK  I6H 

how  conducte<l,  169 

minor  otticials  <»f  the,  169 

financial  a<l ministration  of  the,  16i) 

sat  at  the  Ha;rue  since  1429,  Mi9 

juriMliction  f»f,  170 

I>osseRsory  renusiies  Jiilmitteil  in.  4^1 

HOLLAND,  sri'KKMK  (  OlJRT  OF, 
a  court  of  ;^reat  imjK>rtanc»e,  172 
replaced  Supreme  rourt  of  Mp<*hlin.  171,  172 
its  <*om{M)sition,  172 

reviewwl  jud;;ment<«  of  Provincial  (%mrt,  172 
pra<'ti«"e  in  repird  to  apiiealn,  172 
was  a  court  of  apiM>al  ami  of  tirxt  inMtaiii*e,  172 
t4M>k  phu'e  of  sovereign  power  in  ••onie  niatt^m,  172 

HOLLAND  AND  WEST  FRU^LAND,  nwrt  of,  it*.  »Ubliah»rtt  »*^  »* 

HOOF  DSC  HO  IT,  7."> 

HOOOi:  KAAD  VAN   MKCHFLKN,  DK,  171 

Him)GI:N   KAAD,  144 

HOOOFN    HAADK    VAN    HOLLAND,    ZKKLAND    KX  WI>1    o:it^ 

LAND,  172 
HOOlilKHEKTS,  arrest  and  impris4mmenl  of,  26K 
HOOKHiKN,  21,  407,  411 
HnUIOKN.  21 

HoroMANlS,  FKANCISCrs.  1-22 
HOI  Si:  OF  ATSTUIA, 

{>eri(Ni  «»f  nile  of  the,  \!y 

first  kin^  of  the,  61 

|Hilicy  t4)  unite  the  NetherlamU,  63 

Its  work  of  centralisatitm,  68 

inHuence  of  (*hurrh  during  rei;ni  of,  60 
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KE  OF  BAVARIA, 
period  of  nili*  of,  lo 
KacreMMion  t»f  HoIlaiKl,  Zealand  ami  West  Krienlaiwi  to  the,  W 

8E  OF  HrmirNDY, 

t)erio«l  of  rule  of,  !.*» 
toundinf(  f»f,  59 

nfTort^t  (»f  Loiiii^  XI  to  piiti  poHM«HMion  of  the,  tfO 
im'reAMi*  of  |M>\ver  i»f  <*ouiit«  durin;^  rei^  of,  67 
ri>»e  of  towns  during  rule  of,  70 
en(*oura;;e<l  the  Mtnoy  of  the  Hoiiiau  law,  125,  126 

atteinptM  to  sefMire  uniformity  in  adminifitnitMMi  f>f  law  during  reiicn 
of,  213 

SK  OF  HKNKdOrWKN, 
ijeri(Ml  of  rule  of,  15 
U.H  rixe  an<l  fall,  511 

SK  OF  HOLLAND. 

tieriml  of  the  nile  of.  14 
foundeil  by  Dirk  I,  58 

RK,  TLKirH,  hrief  skeU^h  of  lih<  life  ami  work,  316 

ER,  ZACH ARIAS, 

his  <*<>ll«H*tionH  of  de<*iMionH,  240,  241 
lirief  i«ket4>h  of  Wm  life  and  work,  332 

rO,  one  iif  the  four  jurists  of  Bolo|^a,  1 15 

tOLIM  S,  116 

wfirks  of.  on  Lihri  FnuforutH^  55 

iDRKD  COIRT,  39 

iBAND  AND  WIFK,  jw<  Makki.ujk. 

pnivisions  in  IVrfietual  Edict  re^nling  wives  of  banknipt^,  219 

niarriaiKi*  ami  divon*e,  429 
•'JTHKCATIONS, 

rtvi-^t ration  of,  in  sixteenth  century,  210 

rejfistration  of,  under  Politique  Ordonantie,  223 

other  provisions  in  Politi«|ue  Onlonaiitie  re^nlin^,  236 

C(;iTIMATK  PERSONS,  .w  Sutx'KSsioN. 
su<*fes«ion  ah  int^wtato,  557 

OVABLE  PROPERTY,  ir*^  Land. 
re>n>^t ration  of  ulienations  of,  226 

K)RLINO.«76 

»1-A,  676 

H'ALITY, 

de6ne«l  by  <imtius.  2H8 
dis<UH«e<l,  2SH.  289 

KNVI,  44C,  408 

DIA  VERBuRrM,  175 

MAENCY, 

prnvi-^ion-  in  IVrjsaual  Edict  r»»;janlin^  l*anknipts  and  alienations  )»• 

tliciii.  J  Is 
in<«o|vtMit  leaving  •M»tnitrv  t4>  axoid  |»ayin^  debts,  219 
jipivi-^icniH  ill  IVr|H*tual  K^iict  rej^anlin^  wives  oJF  bankrupts,  219 
inipro\«*in»*nt*«  ifi  law  of,  durin;:  nineteenth  century.  397 
('a|s*  In'*nlv«Mnv  Oidiiiancc  of  1843.  :i97 
pns*«»<ltirc  in.  discu«<s«»«i.  (561 
Konian  law  as  t4»,  661 
the  niis^io  ill  jK>HH<K*sioneui,  6<>l 
<li»»poHi«eNMion  of  the  ticbtor,  r>6l.  662 

\\'2 
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INSOLVENCY  (cotttinuexi), 

appointment  of  manager  of  hankniptV  ef4ate,  (MK 

Hale  of  the  estate,  «e2 

diviftion  of  procee<ix,  662 

voluntary  or  conipiilHorj*  Harrencler  of  .liii«tinuinV 

<resi<io  Iwtionmi,  662,  663,  664 

ile))tor  bound  to  make  invenU»rj',  662 

respite  sometimeM  allowed,  663 

iicctonHng  to  Dut<^li  law,  663 

procredure  c»f  ce}«Mi<»  Iwnoniui  <leMcribe<i,  664 

etfwt  of  writ  of  ceKnion,  665 

cuHtoniH  to  l)e  obnerved  by  inM>lvent,  665 

('omi>osition  with  creditorn  under  Roiirnn  law,  666 

in  ciit*e  of  heir  refunine  to  adiate,  666 

when  majority  of  crecnUin*  l)Ouiid  minority,  666 

in  .seventeenth  c^ntur>-,  666 

i'liumherH  for  uilniinistmtion  of  estates,  666 

insolvency  commissioners.  666 

the  Iwnkroetier  <»r  liankbreeker,  667 

of  perH<ms  wiio  rte<l  the  countr>',  6<r7 

disabilities  of  insolvent,  667 

rehabilitation  under  Dut<*h  law,  667 

Oniinance  of  1777  ;n*anted  to  Amstenlam.  667 

sour<-e  of  OijH*,  law,  fJ67 

provUioii^  uf  Amstenlam  Onliiuin<*e,  66H 

('a|>e  Chamlier  ef«tabliHhed  by  I>e  Mint  in  18(13,  669 

instnietions  to  the  Chamlier,  609 

abolition  f»f  Chamlier  in  iSlS,  669 

official  se<|ueHtrat4»r,  669 

instnictions  to  He((nestrator  in  1819,  66M 

CaiH*  Onlinunce  64  of  1S29,  670 

lia.si»  (»f  our  present  law  of,  67' » 

.MiiMter  t<M>k  place  of  official  MecineMtrator,  67l> 

Ca|K»  (»nlinance  of  IH43,  670 

law  of  South  African  Kei»ublic»,  671 

<'oniiNiriMiii  of  Dut4'h  ami  English  law  of.  671 

summary  of  the  devel(»pment  of  the  law  of,  671 

intlucnce  of  Canon  law  in  the.  142 
•  li>cu.vMHl,  1H4.  1S7 

INSTKICTIKS,  IH4,  187, -Jt: 

INSTKIMKNTA  h'OllENSlA.  198 

INSTKIMKNTA  rCHLICA.  199 

INSrUANCK, 

law.M  rejiunliii;:,  in  sixteenth  «*entur}',  228 

placatcn  dealing  with.  229 

<MiamUM  cstablislie<l  in  1612,  229 

law  at  tiic  Ca|K*  till  1879.  when  it  was  altered,  23il,  M 
INTESTATK  SICCKSSION,  ;«»r  Siokhsion. 
INTKoDrcTION,  I 

INVASIONS  OK  NKTHEKLANDS  HV  OTHER  XATIOX8.  Art** 

laws,  iVc,  VA 

I N  \V<  »N  KN  OK  VUKKM  OKLl  Nti,  676 

IKNKKll  S.  \\:\ 

<>linTt  hio):rM|>iiiral  ->kct4-h  of.  114 

irAKV. 

«<tu«l,\  oi  Ktiuian  lau  in,  durin;^  twelfth  century,  IIS 
uiii\cp*itieH  of.  their  efffM-t  on  the  stndy  oi  Roiiuui  Uv;  114 
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IBI^S,  one  (»f  th**  four  juriMU  of  IVilojoiAt  1 1*"* 

SSKNS,  (;ENKRAL.  3fiO,  37« 

)N.  119 

N  OV  HAVAmA,.W 

(iES,  ^r  .IUSTU?K. 

tiMENlS,  how  (livuleii  in  lixUieiith  ceiitary,  189 

A,  476 

A  BANNAKIA..>«i» 

Y. 

^iy-ttt^iii  ititnMlnred  nt  tlie  Ca|>e,  .')64,  386 


aaliti«.rjitioii  of  iuryiiieti  Hxwi,  385 
j^elmren  of  rri»»H|an<l,  .'S44 
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l>E  NON  KVcKWNDO.  reaMon  for  Htm-t  ob*«ervationM  of,  in  the  Nether- 
lamU.  *3M 

FECItnnryL  >*re  VVXUW.  I.AWS. 

Fi:isi('f\\f,H.^ 

aiiri<Mit  4-iiHtoiiiK  partly  derive*!  from,  210 
KRISIOM  M,  42.-) 
INTRO|)r(TrM,2ir> 
NON  S('KlinU'M,-2iM 
OBIJ(;ATlONrM,i88 
UKTKNTIONIS,  21«,  -225 

RKTHACTl'S,  •2fn\,  v^Ct 

in  how  far  atiopte^l  in  ('H[>e  i*oh>ny,  606 
SAXff\lf'f\yf,  unci»Mit  rustonis  iwirtly  «lerivwl  from.  210 
WK!nrM.-2iM 
MllSlDlAKll  M,206 
INIVKKSALK  SIMUITIM,  -JIM 

rirK.  .w«  Pb<k*kim'kk. 
jii  1  mi II iMt ration  (»f,  144 
hi'»t4ir>'  of  t^rly  <*ourt.H,  144 
phwf  wher»*  ju!»ti«'e  wjih  {uliiiiniHU*re(l,  144 
prior  l^»  <'onv»»n«ioii  of  SaxonK  to  ChriKtianity,  144 
pla^-f  of  iiK^tin^  of  Saxon  (rourl,  145 
aftor  intnxiuftion  of  Christianity,  146 
«-«Mirt*»  liehl  in  rhnr<'hej%  ami  churchy anln,  146,  147 
«tmrt.H  lit»M  in  fnmi  of  prince'n  |MilaVe  or  other  Hpecial  buUtliiiK,  146 
time  «if  holilii);^  court.  148 

puniohmeiit^  intiict-etl  In^twwn  Hunrine  ami  Minuet,  149 
\u;4U>*t  varalion,  I4W 
iialun»  of  the  court,  loO 
l*la<'ita  <M»iicnilia,  l.'»o 
«*|»«Mial  rourt-»  ami  their  lMi«^ine'--»,  |.*)| 
<li-lri«i  r.niil^,  |*»l 
tow  II  »nlll1*.    I.'il 
ri;:ht**  **i  Ion!  of  a  «li-trirt.  I.'»l 
iiiaiional  t  omt-.  I.'»l 

p*«p.oiial  aii<l  li'rritoiial  juri»'«lictioii.  liS2 
*  >  iw;i»*rirlit ,  I.VJ 
lKkp*ri.lil,  I.VJ 
h»*«'tiira«l«*!i.  1"»2 
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.1  rSTIC K  {ronthuted), 

(  riiiiiiial  jurifMruaioii  f)f  Plau'ita  4ieiierali&,  153 

scliei)enl>anken,  154 

coii.stitiition  of  ctnlinary  cwurt.*«  in  tiiirteentb  t<»  lifU'«fnUi  nvtirwK 

hy  Imljuw  an<l  niuiuien,  156 

l>y  .sellout  Hiid  M'lie|)etieii.  liW.  163 

ju<lj;e.s  of  fact,  157 

ni<'liiiiilHir};ii,  l.>8 

M'aUiiii,  li>8 

presi<leiit  or  jiul;;e  of  the  oourt?*,  IHi) 

two  chf^s^N  of  conrtK  in  early  dayn.  \HH 

in  country  district**,  162 

tlie  dnist'  162 

t\w  lariddrost.  162.  IHTi 

various  other  i»ttii'er?*  of  the  f•ou^t^,  164 

«'\e<iitioii  «if  judge's  .nenteiiee,  164 

<Miurt»  of  apoeal.  IW» 

jud«rment»»,  how  divtde<l  in  sixteenth  f*entur>',  IW* 

law  of  .sixteenth  and  s4>venteenth  c*entnrie>«,  *J|| 

Ordinance  of  1521  pnividing  that.  niUMt  luive  it«  rourM*.  i\% 

l'er|»etual  F:4lict  of  4th  Octolier,  1540,  21S 

jidniinistnition  f»f.  in  South  Africa,  355 

.11  STK  KS  <»K  THE  PK.XrK,  create«l  at  the  ('a|Kf.  3tt4 

.11  STIMAN. 

prc»ninl;;atioii  of  hi}»  laM-UMiks.  99 

study  «»f  Corpus  Jitritt  in  twelfth  <*enlurj',  112 

kn(»wle<i«;e  of,  in  (Germany,  in  time  of  Henrj*  II,  113 

>y.steni  of,  nuMlitieil  hy  (^anon  law,  135 

le^^ishititMi  (»f,  in  refianl  t-o  hiMho|»t»  and  higher  pnc«>»t*.  \Xi 

dealt  >vith  Church  law  in  his  XotwU,  135 

KAHKUAIWKN,  feud  of,  59 

KAMKK  VAN   ASSIUANTIK,  esUhli^heil  in  1612,  229 

KAMPKKCHT  KWAADKKCHT.  IH2 

KKI/rs,  21 

KKRSTKMAN.  FKANCISCIS  L.,  Inief  HketWi  of  lii^  life  ami  •wl.M* 

KKTKIiL.  lii>  puhlication  of  Ctirrhtxrhr  Ctmjnt/tntirM,  246 

KKIKUOKKKN.  «»flifteenlh  century.  123,  124 

KKl  KKN. 

;;iantc<l  to  town«».  7;{ 
di><Mi^'-»*d,  21 0 

KIKS  ('OlJ.K(;iK.  75 

KiM»Ki:m:\vvs,  466 

KIN<i. 

how  chiK^en  hy  early  (iernians,  and  hi^  pi»wer>»,  19 
of  Krank>  in  ('harleinajfne's  reipi,  34 

KLM'K  STKKNKN.  la'. 

I.  A    LErK.  Alqt'itifrii  liiijiHti  r  Oft  Htrht^ffit't  $iir  AttrijmtH^  A'c,  i4* 

LADV   MAKV  OK  HI  KcaXDV.  6l» 

her  ^nmt  to  the  Netherlands  ni  their  l*luirt4*r,  61 

liiurria^'e  of,  to  Maximilian  of  Ha|mlmrK.  61 

her  ap|H*als  to  asr^enihleil  pnivin<'es.  Mi 
LAKSIO  KNOKMIS. 

al»oli«.hcd  in  ( 'a|>e  Cohuiy,  3S>6.  6i»7 

it-  «»ri;:iii.  fili7.  6lM 

«»till  in  ton'c  in  Transvaal.  607 

ppi\i-ioii«.  in  the  'V#//r  a**  to  vale  of  Und.  Hi»<,  «• 
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KNi>KMIS  {roHfintirti), 

it^qiretation  of  th<*  ;;loKMat<ii>,  64 19 

vceptiofiA  «ngrafte<l  ii|M)n  the  {general  principle,  610 

Miilenry  of  modem  iilean.  tU  1 

•nd  c-lerjiy,  415 

•:KRI)E.  fhirlHnlanHHrhv  i'uitsultatirn,  ^48 

'iiiire  Aiid  (livUioii  of.  in  time  of  Kmnkn,  3A 

»^Ht ration  of  alienations.  ±JH 

A  nernhip  of,  A^\ 

mn^ffr  i>f,  coram  jmlire  Ijmm  it»i  Hitae,  484,  5tt8 

aiinfer  <»f,  in  time  of  Komam*,  49(> 

auMfer  of,  in  time  of  .luHtinian,  492 

-annfer  of.  anion^  the  (tcnuan  nati<»nM,  492 

inUhiih  of  the  Netherlands  a^  t4»  tranNfer  of,  494 

ailitio  coram  jndiee.  494 

jjecti«  (»f  M'Hteni  of  judicial  tranMfer.  49rt 

■an^fer  lief«ire  the  judge,  497 

»jO«ler>*  of  tran>ferH,  497,  498 

lA<>aat  of  l.'>98  re<|uinng  i»ayment  of  2^  |»er  cent,  on  pan*haM-prioe, 

497 
ri;:in  of  I>ee<U  lte^fi^t^y  t»ttice,  498 

la<'aat  of  1H24  providiu};  apiinnt  nwret  hurdeni»  on,  498 
4>nmn  law  did  not  apply  Ui  trannfer  of ,  498 
Utn-i.s  V.  BuitsifuirM  TruMfrr,  4JH) 
»;n>»tration  syntem  intrtMlut-fMl  into  ('a|»e  ('oh>ny,  499 
id«»n«enient  uimmi  Re^ij*tei  of,  499 

imminv;  up  ot  liiHtory  of  nur  law  rexardin^  alienation  of,  .Mii» 
•nure  of  ancient  <Ierman«*.  ."»4I 
•rvitudes  over.  CAii) 
inphyteuMi«  or  erf|MM-htre<'hl,  iVW 
•enin^-  idaat-Heii.  .'MM 

fiiietual  quit  rent  tenure  at  tin*  ('a|>e,  .564 
M^v  or  mort;:aj:e  of,  5\K\ 
lie  of.  .'i98 

!!•  retrartU"  or  naa*«tin;:.  MlVi 
i««*i(i  f^normi-.  «i<»7 

ri;:in  of.  Itj2.  hW 

hen  he  pro^♦»<•ut«Ml.  ;{77.  .'<S| 

i*»  duty  on  <Time  twin;;  i-ommitteti  in  hi-  <liNtrict,  T77 

ability  on  urre»«t  hy.  \iitliout  ^utticienl  ground,  377 

uti*^  <»f.  in  regard  to  (*oni|)luint*>  HL'Hin**t  nlave^^.  413 

:<»ST  AM)  HKKMICADKN. 

mrt^  of.  152,  X'lH 

I  th»*  <*u|K»,  and  their  pnKee<lin;;N.  IWtt,  .176 

:id  whole  civil  adminintration  of  dintrict,  361 

ifii  |*ower*,  361,  ;i8l 

I  th«*  Tran.*«\aal,  .3<»S 

I  <  >nuig»*  Fr«»e  State.  ,'<7«» 

rejwiratory  e\Hmiiiatton>  in  i-riminnl  pro»e«MilionH,  377 

M  FHiarv  t<».  It»*<aiiu' pro«»*MUloi  within  hi**  dintriot.  381 

i<^i*«iini;r*  of.  M'\  ifvahh*.  .'<H,*< 

pjH'al  to,  from  murt  of  lirrniniJid.  ^iH4 

•|.la«»-d  h>   iii,i-i-lratr-  in   Is/7.  :\S4 

V\  NKlwN.  Hdivi.,inii  of  KninkiHh  fn*eniefi.  .'W,  .%3 

.rUT.  dcsM-rilH'.!.  HIS 

IKKK.  %</  n\  n:i.oHi. 

*'V*»T  of.  ill  ♦•!iri>  •l.tN-»»i  Nftlifrland<>.  H7 
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LATEN,  4iY7 
LAW, 

pemonal  lawn,  45 

ailminiHtered  in  Netherlancln  ilnrin^  M.\t««iith  and  ^cvmtccMk 

turieft,  201 
Damhouder'M  diviHion  of,  inUi  jiin  Hcri|)tuiii  an«l  jim  turn  "rri|4aB.  J 
Merula'rt  di\'iHion  of,  2iM> 
Atatnte,  207 
enactmentn  of  the  State,  2ilR 

{)rivilege«,  209 
low  applied  by  the  jiid;;es  in  the  nixteenth  and  i«e%'eiitc^iitli  ««itir 

210 
le^slation  of  Mixteenth  and  be^nnin^  of  Hev«nit«enth  rentnry.  i\i 
atteniptM  to  netmre  unifonnity  in  atlniiniKtration  of  U«.  213 
causes  al)Out  tifteenth  century  neceHHitating  chanjre  in  la«*.  i\i 
pn)niulpition  of  general  lawn  during  reign  of  Charlf»  V,  iU 
rea-sonM  for  uniformity  in  the,  215 
Plat'wit  of  1515  regarding  lefweeH,  216 

Ordinance  of  1521  pro\nding  that  juHtic'e  uiu>t  have  iu  ction^,  .'H 
Placjuit  in  1524  forhid<ling  the  a4*«)niHition  b}-  the  (liorrliUUft^ 
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and  coniMioner'*,  414 

wel;:»dHiien»'n,  wel;ielM»ren.  niannen  or  •"^diihllKKirti^en,  414 

NA.  4:ii 

•T.  <;KKAKI),  hrief  sketeh  of  hi^  life  and  work,  ;«l 

H   HOLLAND,  ua^  part  of  Holland,  .Vj 

H.MKN. 

•  leM-ent^  of.  on  l*'ranki'«h  <<»a>l,  rit\ 
tlit'ir  niid'>  (»n  Kn^flinh  roa>t.  .~i<i 
innNpU  i>n  Holland  hy,  .'>l 

de«»tni<-ti(»n  of  hiw-lNNiks  durin;:  inroads  of,  UM 
fr!»»i-t  of  their  innwid-.  M^ 

K  HIKKOOLVPHHAK,  197 

KIKs. 

their  knuw  UHl;:e  of  law  in  earl\  day>,  ln| 
derivation  and  meaning:  of  term  "notary."  197,  I9H 
fnnetion^  of.  in  early  day*.  197.  "»l."»,  r»U> 

•  iurih;:  nddille  a;;e-.  197 
til**  piotonntariu*".  I9H 

■'••iiit-tim*-  •alU'd  "  caiMt'lIarii.'     •  MM-rt'tarii."  and  "*  left«>rt»H,"  11>S 

rinit.  1..   I1«H 

»»M  ular.  r.»s 

*>i  llir  I'rariki^li  Kiiij»in'.  I'.K 

pn»haM>   Uru»NMi  in  \«-iIm'I laihl- ImImu- tliirti*enlh  rtMitnry.  IW 

|h»»m'-^»mI  pn»i4Mol-.  ill  iM'-iimiii;:  "f  thirteenth  reritury.  IW 

*\aininatioii-  i»f.  H**i.  J""* 

-ilTIifl  rill;:  n|.   I1»*» 

mimU-i  i.T.  Iiiiiil«-.i  )._\    ri.i«aal  i»t   I.VJ4.   I'.»1» 

W 
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ATIONS  (ro,ifi,tue(f). 

Roman  **<'tipiilatio"  Iwul  different  meaning;  in  woHtem  Earupe,  SUt^ 
formal  itie>i  of  Roman  ''Mtipnlation/*  581 
in  JuHtinian'M  time,  .Vil 
promiMe  on  tM*lialf  of  alinentee,  581 
Mti|mlation  in  intoreHtn  of  an  outHi<ler,  5H2 
juri^^tM  of  niitltlle  a^^  extencle«l  K(»pe  of  verlul  oblifrationn  beyond 

Roman  limiu«,  582 
aliulition  of  tei'linir>al  "  stipulatio/*  582 
<*onM»«jnen<*e«  oi  aliolition,  .>82 
verl>al  contrat-t  hy  a^eiit,  582 
enfon'ement  of  promine  maiie  on  tielialf  «>f  thinl  |Hirty,  5H2 

Iirinriple  of  *'  nemo  alteri  tftipulari  {loteMt**  rejected  by  Canon  law,  582 
{oman  ixmalty  for  non|)erfonnanre  of,  583 

views  of  (^rotnis  and  others  on  •^tiptilationK  made  on  behalf  of  thinl 
IMirties,  584 
KEDIS  SCHOOL  OF  LAW,  117 
VOMTS,  l»i2 
NBARNKVKLI),  2GG 
I»eace  with  Spain,  at  his  instillation,  26H 
arreMt  of,  2rtS 
«H»nt*»ni'«»«I  to  death  and  exeente<l,  2l>8 

:lam)F.n, 

wa«*  iMirt  «)f  hish<»pri(»  of  I'tre^tht,  58 
l«an<tre<'ht  van  Onuneland,  82 

IAARDK  WKKS.  42r» 

Nl'HRKVKN   HKCHT,  2i>4 

KR  CORRKCTIK,"  i»rij.'in  of  expression,  l«l 

RSCHOI  T.  :IG1 

EKL.  I8<i 

MT,'  rKtMKlH  KK. 

HARK  VIKKSCHARKN,  1.56 

It  <;KRK('HTSMKKK,  162 

lATKS,  ;i  diviMon  of  Franki^h  freemen,  36 

iiy.  FRKF  STATK.  sr*  0!tA\«;K  Rivkk  Colony. 

<;K  KIVKK  COLONY. 
piioi  to  iiiint'xation  th«^  Onin;;e  Free  State  adopted  Ronmn-Duttdi  law, 

aniiMhUil  <).  F.S.  constitution  of  1S98,  :]m 

aft**r  .innt'xatioii  by  Hriti^ili.  370 

intlii«*nr«»  iif  Kii;^'lish  law  on  rourts  in  tlie.  388,  3ft5 

L,  ISO 

AL,  pPH)!  hy,  ISO 

L.  \sn 

V  ANCKS,  V.V  i  h{|H)N.\\TlK  ;    PoLITI«RTK  0KIM>NANTIK. 

in  "^iMtHMith  and  M*venlet*nlli  rentiiries,  207,  227 

how  liiMdin::^  of.  \arit'd.  2o7 

Ml  I '>7<i  n  jnliitiii;:  imM«Mlun'  in  Iowjm  <oiirl>,  373 

Kin;iM.  i|i.ili«»n  OnhiMix*' <.f  Is:W.  414 

NANTIK 

o\fi    di'    I'hh  ♦m1»*' i>Mi   \aii  df  Ctiiiiinccl**   S«iaken   in   de  NitleiUndcM, 

l.'iTo.  isii 
np  t  -tiik  van  do.lu-tili«*  )»i!inen  dr  Si^sUmi  on  ten  phitte  landen  \an- 

Holland  ♦•n  W.hI  IViesland,  \:>SiK  IWi 

\  AMI  FN.  207 

VY  J 


INDEX.  .  11  ti 

A  POTKsr AS,  417,  4±>.  42.S,  44.'),  512 

^rf*-   N<»HLKS. 
>M  S,  n>2 

S  OK  TASTKO,  119 

'.R,  orij^iii  <»f  romt  aH>i;jniii«;  an  a^lviN-ate  to  defeiKl  a,  104 
rs,  lirief  sk»»t4'li  of  liir*  life  ami  work,  'iol 
i»NAKIS,.w-,   Kaai>  Pkxsioxahis. 

lii*«  |M»sitioii  and  dntieK,  7t) 

in  titu»t?ntli  and  sixteenth  <"entnrie?<,  127 

THK  SHOUT,  fii^t  of  CaroIin;,'ian  monarch*,  iM 

IKIMS,  675,  «70 

rU  M  IN  MDKA.  377 

TIAL  KDKT,  of  4th  <Mol»er,  \r>UK  2IS 

NS, 

law  of.  44».'> 
(*on<litionv  of,  MCt 
divi«*ions  of,  -UCt 
freemen,  4<>7 
freel>orn.  44  w 
*Iavej.,  44  *N 
♦.•niranrhi>ed,  44>!l 
lite..,  411 

Mohles  and  commoner^,  414 
hiity  and  rlerj^y,  41."* 
minora  and  major*.  417 
mania^e  and  divorre,  42t> 

KXCKiniONKS,  Uf2 

i'  II   4>F  SPAIN,  02.  M»,  2ir» 
de|K»<*ition  (»f,  hy  Act  of  Ahjiiration,  1*1 

I'  THK  FAITv.  (il 
I'  THK  (;4M)I),  .-»U,  S4» 
e-tahli^lnueni  of  cinirt*'  of  ai>{R>a),  l(>S,  1741 
IPIS  A  LKIDIS,  las 
d  .  122 

L\T,  .-    Law. 

INTM  S.  a  laiwyer  of  the  luelfih  century,  ll."» 
TA  COM  MINI  A  (or4;eneralia),  of  Knink-.  .T. 

TA  4;KNKKAIJA  (or  OMonninia),  I.'i4) 
ua^  chief  court  of  apiHial  prior  to  twelfth  century*,  \M> 
hii'»ine— '  of  the,  I.">1 
«'riniina)  juris4iiction  of,  \Xi 

TA   IN  DICTA.  I."»«» 
nt  Krank^.  .'k'S 

•  K. 

.'.ij-i  iii.Miu.i-f,  :t\i-2 

n\   lllf  (  .t'lMiall^,    't\*-2 

Li-idu.illy  ic;:iirthi|  a-  an  jn<'e^-«oiv  nhlipilion,  'AK\ 

nririi  ij>l»*-»  ••!  |»i;;!ni«»  and  hy|M)t)iecatio  taken  over  fn>m  Kiunan^,  *>!W 

:.iu  «.!,  Ill  lime  ni  (iiotin-^.  .V.K{ 

<li-tin<tinii  l»#'t\\<'»'u  )»h'd:;c  of  mo\ald»»'-  and  mortj»a>fe  oi  inniiM\jihle«, 
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Kin^ION  {ro,itinurd), 
ill  the  NetlierliuuU,  63H 

wli<>n  HollanderM  varied  the  general  (tennan  nile,  638 
thinl  <»f  a  renturj'  a^)plie<l  to  iiinnovahles,  639 
whether  it  alno  appheil  to  luovahlen,  639 
taw  of  Holland  a^  to,  in  eighteenth  century,  641 
in  l'a]»e  Colony.  641 
in  the  Transvaal,  (>41 
nature  of  the  orii^inal  |>ofj»eH?*ion,  (Ml 
<ic*rnianM  i>;ni>retr«liflereiice  Initween  Iwna  fide  and  nialA  Hde  |iaH»*eMion, 

641 
Caium  law  ai.**  t<»,  IW'J 

i»erio«lr*  (if  (')ainiant*«*  minority  or  ab^^enre,  642 

diflerenco  l>etwe«Mi  Roman  and  Roman -Dutch  law  au*  to  minurity,  643 
pn*JH*riptioii  aeijuisitive,  643 

pnWription  extinctive,  (>43  « 

i«  <leht  extin^uishetl  hy.  or  i«*  the  reme<lv  h«rre<l,  644 
lime  MJthiM  which  action  wa>  pre?*cril»e<!,  644i 
IMacHiit  of  riiarleN  V  of  l.">44»,  644J 
deci>ion'»  in  Tnm.Hvaal,  647 
«hH-ij<i(»ns  in  Oran;re  Free  State,  (>47 
d»»<-iMon^  in  Cape  Colony,  t>47 
•»t:it  ite  \a\\  in  ('a|K.'  Colony,  t>47 
nu-e^  «»f.  not  dealt  with  hy  Cafte  ?*tatute,  64X 
in  I'mn-'^aal,  *>49 
in  Oian;.'e  River  C<»lony,  649 
in  Cape  Colony,  ♦>49 

KinioN   ACC^CISITIVK,  643 

RinioN  KXTINCTIVK,  643 

K  ol    (>R.\N(;K.  S9 

IN<.,  the  art  of.  facilitate*!  the  ^tudy  of  civil  law  in  fifteenth  centnry, 
119 

lk<;ks. 

•iefineil,  '319 

•iurin;:  sixteenth  amd  M'xcnteenth  centuries*,  'i^^J 

I,KI.IKN,2<»7 

C<M  NCIL.  eiriMt  of.  on  Roman  Dutch  ]a\x .  391 

.1)1  RK, 

development  of,  174 

in  Kninki«*h  Kmpire,  174 

function**  of  the  judj^e  in  early  time^,  174 

in  middle  a;j:e>,  174 

omMiitunitie^  L;i\en  to  defendaint  ti»  apfiear,  17'> 

efliH'i  iif  default  of  ap|»earance  hy  defendant,  175 

effect  of  Roman  and  C*anon  law.  17."> 

intro«!ui'ti<»n  of  formalism,  17.'> 

eho«>oin^'  fiarticular  kind  i>f  action  by  formula,  176 

division  of  action^.  176 

foiiMiilae.   \~l\ 

di^tifirtinii  U'tueen  <ivil  and  rrimiiial  pKMtMiure  in  twelfth  and  tliir- 

l»*eF»ih  tciiliiri*— ,  17<» 
St. lit*  pro^«Miilioiiv,  roriiiiieiirciuent  ot.   177 

ill  l»i\\«T  roiirt^  durin;:  lliirlecnlli  and  tourteeiilli  <enlurie?»,  177 
.•MiiijHi'.itioii  «»t  th»*  «ourl.  177 
;ipfH-aran«e  of  «oriiplaiiiant.  177 
th.-  .!•«  M^.-d.  17s 

Ih«\\.  It  •  ••iiiphiiiiuut  «o  a««  n«»»*«l  n\ ji>  a  pric^l.  woiunn  or  child,  I7H 
pl'ji.liti;:  l»\   ifpre-cnlatixc,   17^ 
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FKOCEDUKE  (if^nfinual), 

introduction  of  prucumtore^,  )>nM'ureiii>  or  taalnmnn'-n.  I7*i 

rule  if  plaintiff  or  clainiunt  (li<l  not  api^ear,  17^ 

conjnratorcM,  179 

witneHHe**,  179 

proof  by  ordeal,  18<> 

prinei]>al  forinn  of  ordeal,  181 

trial  by  eonilmt  first  prohibited,  1h2 

l>aar«;eri<*lit,  182 

evidence,  law  of,  prior  to  sixteenth  fentnrj',  Ift? 

snlwteqnent  to  nixteentli  century.  I  S3  ' 
vonnis  of  court  of  sclie|>enen,  1S3 
in  fifteenth  century,  184 
InstnictieH  van  den  Hove,  1S4,  1S7 
from  fiixteeiith  centur\'  onwanln.  186 
OnlinifliceHof  I ')7n  and  l.'iSt),  I84i 
provisie  in  caw  van  refi>niiatie,  188 
jml'TmentH,  how  divided,  189 
practitioners  in  old  Hutch  courts,  191 
iVrpetual  Edict  of  4tli  (»ct<djer.  l.">44»,  218 
Political  Onlinance  of  l.">8«»,  -221,  222 
lielonpi  to  niunici)Mil  law,  29(i 

of  courts  of  landdroHt  and  heeniraden  at  the  Ca|M\  .tti" 
of  Court  of  Justice  at  Cai>etoan,  361,  .'W2 
<^adual  alterations  in,  after  cension  of  CH\te  to  British,  3»3 
Cluirter  of  Justice  ;^nte<l  to  Cajie  Colony,  364 
law  of  cvi<lence  altere<l  in  183i»,  34M 
jwry  system  intro<luce<l  at  the  C-ape,  364 
criminal,  from  sixteenth  century,  372 
<'onc«min;;  arrest  of  the  |)erson,*373 
metho<l  of  inipiisition,  ,374 
|)olitical  arrest,  37«) 
writ  of  purgation,  37.'> 
rijrht  of  prisoner  to  ;^v»»  evidence,  37«"> 
interro;;atories,  375 

ri;fht  of  prisoner  to  lie  «lefende*l  by  attorney  or  adviicate.  376 
criminal,  in  CaiH?t4»wn,  377 
comiKiundin;;  otfenc«s,  378 

criminal  trials  conducte<l  with  o|ien  doon*  in  1813.  38i» 
pleailin;^  in  criminal  cai-ex  eonducte«l  orally  after  1813.  3H» 
example  of  a  criminal  trial  in  IH22.  3HiK  711 


new  uHxle  of  criminal  proce<lure  in  1819.  381 

iitl  prt»c 
trial  of  minor  offences.  .383 


indictment,  and  proce«lure  thereunder,  3H2 


i»ro 
ilur 


criminal,  a^in  altei-ed  in  1828,  384 
ipialiHcation  of  juiymen  tixe«l,  38.> 
in  ins^dvency.  661 

PK(K  I  KATOK  AD  CATSAS.  m5 

PROC  IKATOK  AD  NECJOTIA,  IWi 

rKO(M  KATUKES.  their  orijnn,  178 

Pi:n(  rHErH-(;ENEKAAL. 

of  the  r<»urt  of  Holland,  16J1 

pn»MHMite«l  crimen  c<»nimitted  in  Cafietown,  376 

PKocrHElRS.  xf-f  Attorxkv^. 
their  origin,  178 

rKnM\<;isTKl,  iLV) 

PKOMISK.  sr,   Oblkjatiox*;. 
PHOMISSIO.  dchnwl. -JSS 
F^KOUK  HV  OHDEAL.  IHi> 
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l»KKTV. 

ali(*natioii  of  iniinoviihlt*.  4\^i 
trniiMfer  of  iiiovahK*,  .">i»2 
tmiiMfer  of,  |N>»4t  iiiort'eiii,  T)]*! 

of  iiotaiieM.  IIKI,  2iNi 

pnivi^ioiis  ill  )Vri>etiml  VaVivi  r»?pinlin;^  iiotariet*,  220 

roNOTAKirs.  MW 

N'INriAL  rulNCILS,  powers  of,  in  s«»vfMite«*iitli  c^ntiirj*.  (W 

MNriAL  rol  li'T,  sn-  Hollwh.  Cin  ur  tn. 

VIN<IALK  KAAI),  144 

VrslK  IN  TAS  \  AN   IIKFOKMATIK.  IMS 

VISOKV  .iriKJKS,  lan 

UCA  MONIMKNTA.  19S 

LICAK  THAKTAK.  HW 

Lie  AK  TAIU  LAK,  \\)H 

LK'ANI,«iV4 

ISHMKNT,  ill  eurly  <ldy*»,  iiillirte«l  l>elween  MiiiriKe  and  sunset,  149 

f'HASK  AND  SALK, 

in  early  time?*,  VX\ 

when  «-oijtracl  written  on  luiicliniiMit.  493 

anions  tin'  X'ini^^otlis,  4!M 

«-!i«*ioni  that  pnirliiiMer  inu^t  liav»*  jH»HHeHHe<l  land  for  a  year  and  a  day 
U'loH'  tiaii'^fer,  4W5 

•Hiih'  ln'fore  M'||H|)«Mien,  4?H» 

t>f  iMovahIe>,  Mni 

;^oo<l**  •^old  in  maiket  «»vert»  ."»<►(» 

law  of.  foiiijile*!  on  Konian  law,  .>JIS 

MnilMdixiii  in  oM  law  of  Holland,  oJKS 

•'t'reinonieH  «d>«»«MNe<l  in,  of  land,  oJWI 

"^liK'k  lH;x;;iii;r"  •If^iiTilK'*!,  ."»*H> 

^ynilMd  <»f  the  ro<l,  .">W> 

-»<deiiinili«'H  oltsiTvcd  at  VoH>ina»M',  ri<«» 

liit*'r  on  a  >till  more  nohMnn  form  of  ^ale  adoptt^l,  601) 

toiK'hin;:  tin*  aitii'h'  with  the  tiu>  of  tli»*  tin^er»,  rti)l 

derivation  of  ♦»\pre.s'^ion  "Too.    (iill 

plarin;;  ri^lil  f«H»t  on  thiii;^'  sold.  I»<»1 

v«M*t-»t4M»l^.  t^in 

niurli  rfirmony  in  -^alc  of  immovahlt»  pro|»erly,  0*)! 

IMatviHt  of  i.VJIJ  rtHjiiiriii;;  •»4ile«»  to  Ik;  coram  le^^e  loci,  (JUi2 

'rran-'vjuil  law  K^iiuiriiiK  ?^ile«»  i>f  land  to  In;  in  writing,  6*»2 

iieririilnm  rfi  xt'inlit^i**,  ViHt2 

liow  far  adopt»*d  in  ]{oman  Ihitrli  law,  t^f2 

wh»Mi  land  "Midd  t«)  two  iR'rson-*,  ViHt2 

♦*ff»M-t  w  h«'r»*  iHJsvM^inn  of  ihin«;  M»ld  i«*  delayiNl,  firtj? 

t't\*H\  of  drlixfiy  prim  l<»  «»lipnlaled  time,  Ciitt 

.»m  law  a-  to  ri^k.  «»<H 

i»*-lii«  linii-  ill  .Mily  day-  )n.ii«'.iiii;:  rhunh  p!o|HMty,  WM 

.iH.i    K.«l.»nii.iiin?r  (  liiinli    )ir.>jM'it\    plar«»«l   on   winie   plant'  a«»  other 
|ii«HMMTy.  ♦Mi.'i 
ii;ui-tni;4      <M-  "  jiiH  H'tra«  111-."    •ii-tMiii  ot.  t'A^'t 
•  ii.ia-tiii;:      d»'tiiiod,  tm.') 

iiiiMiM\al»l»*  |in>pniy  anion-  tin*  (.»inian^,  rf-anl«Nl  a«»  l.unily  projierty, 

hi.ia^/«MMI.  i't^H', 

ill  li'iu   fat  jii^  Ti"tra<t«i>  adopte<|  in  ('apt'  C'nhmy.  fWi^ 
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Pl'liLICAE  ^oI  universitati'*),  475 

SiNiaUiKl  M,  475 

f»I.IT.  liitt 

CK\\TIK\.»3»7 

DESIA,  MH  THKICN. 
<'ourt  of  n{»i>eal  for,  .'^i7 

Ihw  of.  rco 

.Sinin*iii»»  Court  of,  H1(^ 
inferior  o<»urt^  <»f.  .S7<» 

I  KM  HI.  2149 

)EK<»KI>KN,  414 

>KKS(HAI\  li«».  414 

IT  KKA.SON.  .li><•^I^-s^Ml. -iS!! 

AKIAN    KKANKS, 

IKi^itiori  of,  ill  fourth  ctMitiiry,  l(J,  'iS 
Miful  with  Siilir  Franks  in  fifth  century,  'IH 
-^urif^-ioh  anion;:.  ,'>4.H 

•:K  KKANK.s,  hiNv.Hof,  .39 

KMHK*..  CHKISTIAAN.  hrief  sketch  of  hi«.  life  ami  \v,.rk.  299 

KKIlS,  a  lawyer  of  the  tuelftli  century,  lir> 

AN   LAW,  s,,  Lkx  Komaxa. 

;iro\vtli  of  towns  facilitated  intriNluctioii  of,  7*2 

introituction  of,  into  Holhind,  95 

liurin;:  the  rule  of  the  counts,  UH 

stu«ly  of,  ilurin;;  the  twelfth  and  hiter  centuiieH,  112 

work  of  tlie  ol«i  ;;los«ators,  117 

revival  of,  in  fourteenth  century,  117 

;;real  develojinient  of.  in  Hfteenth  century,  I  IS 

|M>-.itiMU  of.  in  Holland  during  fcmrteentli  and  Hft4H*nUi  centuries,  1*23 

jtdvance  of,  in  si\t*HMith  centur>-.  1*26,  *2lH 

effect  tti  estahlisliiiient  (»f  Supreme  Court  of  Mechlin,  I2H 

in  the  «M»urt?*  in  the  Hfteenth  and  sixte<>ntli  centnrie**,  127 

that  a<^^cej»te«i  in  fifteenth  <entury  wtu*  the  Coiytm  Jurin^  12?* 

niiMiificatinn  of,  hy  Canon  law,  l.V> 
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